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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Rescission (Petition)[footnoteRef:1] of Douglas Champlin (Complainant or Mr. Champlin) filed on May 21, 2013.  This Petition concerns the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, issued  [1: 	 	As discussed further herein, the filing was labeled “Exceptions,” but was not timely filed.  We will treat it as a Petition for Rescission and the Replies to Exceptions will be treated as an Answer to the Petition for Rescission.] 

on April 8, 2013, in the above-captioned proceeding, which became the final action of the 

Commission when no exceptions were filed.[footnoteRef:2]  On June 3, 2013, PPL Electric Utilities Corporation (Respondent or PPL) filed its Answer to the Petition.  For the reasons stated below, we shall deny the Complainant’s Petition.  [2:  	The Complainant filed the Petition with the Commission’s Secretary’s Bureau on May 21, 2013; however, the filing did not include a Certificate of Service.  By letter dated May 23, 2013, the Secretary’s Bureau notified the Parties that the Complainant had timely filed Exceptions, but had failed to serve a copy of the Exceptions on the other Parties to the case.  The Secretary’s Bureau provided a copy of the Exceptions to the Parties and gave them until June 3, 2013, to file Replies to Exceptions.  Given these circumstances, we find the conclusion that the Exceptions were timely filed to be mistaken.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On October 10, 2012, Mr. Champlin filed a Formal Complaint against PPL requesting a payment arrangement for electric services and relief from a termination notice.  

On October 30, 2012, PPL filed an Answer to the Complaint in which it admitted to providing a Notice of Intent to Terminate Service based upon Mr. Champlin’s unpaid balance.  Further, PPL averred that a Certificate of Satisfaction was filed at 
C-2011-2266920, providing that all payments would begin with the April 2012 bill, and that the Complainant failed to comply with the terms of the Certificate of Satisfaction.  As a result of this noncompliance, the entire balance on the account became due and owing.  Answer at 1.  

An initial telephonic hearing was scheduled for February 11, 2013.  The initial hearing was cancelled and rescheduled for March 25, 2013.  Hearing Cancellation/Reschedule Notice, dated February 14, 2013.

The ALJ convened the telephonic hearing on March 25, 2013, at which the Respondent’s attorney and one potential witness were present.  ALJ Barnes attempted to call Mr. Champlin at the telephone number he provided, but the call went to a voice recording stating that the Complainant was not available and directing the caller to leave a message.  The ALJ left a message for Mr. Champlin.  Later, the ALJ made a second attempt to call Mr. Champlin and received the same message.  No message was left after the second call.  I.D. at 2.

During the hearing, the Respondent’s counsel moved to dismiss the Complaint.  The ALJ closed the record at the conclusion of the hearing.  Id.

In the Initial Decision, issued on April 8, 2013, ALJ Barnes dismissed the Complaint with prejudice due to Mr. Champlin’s failure to participate in the scheduled hearing.  As previously indicated, the Complainant filed his Petition on May 21, 2013.  PPL filed its Answer on June 3, 2013.    

Discussion

We begin by considering the nature of the Complainant’s filing, because the analysis to be applied depends on the type of filing before us.  In this case, Exceptions to the Initial Decision were due on April 29, 2013.  Exceptions were not received by the Commission by the required due date.  Therefore, in accordance with Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), the decision of the ALJ became final without further Commission action on April 29, 2013.  

As discussed above, the Complainant filed “Exceptions” on May 21, 2013 (i.e., beyond fifteen days after the date that the Initial Decision became the final action of the Commission).  Because the Complainant is appearing pro se, we will exercise our discretion and consider the Complainant’s “Exceptions” as a Petition for Rescission of the Commission’s final decision.  52 Pa. Code § 5.572(d).  Consequently, we will treat the “Replies to Exceptions” filed by PPL as an Answer to the Petition for Rescission. 

Legal Standards

We note that any issue not specifically addressed herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and  703(g), relating to rehearings, as well as rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  Normally, we expect petitioners to raise challenges in a petition for reconsideration within the fifteen-day time limit established by Section 5.572(c).  52 Pa. Code § 5.572(c).  The fifteen-day time limit provides a party with sufficient time to review our orders and bring any perceived factual discrepancies to our attention.  Further, it provides a necessary measure of certainty to the parties involved, allowing for finality in the administrative process.  Rescission, in contrast, should be utilized by petitioners only if circumstances warrant special relief.  Feleccia v. PPL Electric Utilities Corp., et al., Docket No. C-20016210 (Order entered March 7, 2003) at 2. 

Section 703(g) of the Code provides us with the discretionary authority to rescind or amend our orders.  66 Pa. C.S. § 703(g).  However, a petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that, while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.   

The ALJ made sixteen Findings of Fact and reached ten Conclusions of Law.  I.D. at 2-4, 5-6.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

ALJ’s Initial Decision

In her Initial Decision, the ALJ noted that the Respondent’s counsel had moved to dismiss the Complaint due to the Complainant’s failure to prosecute.  I.D. at 2.  The ALJ granted the Respondent’s motion, reasoning that the Complainant, by failing to appear at the hearing, had waived the opportunity to participate and had, accordingly, failed to carry the burden of proof in this matter.  I.D. at 6.
	


Positions of the Parties

		Initially, the Complainant states he sent a “Letter of Appeal” dated April 23, 2013, to the Commission which was apparently lost or misfiled because of his failure to include the docket number of the proceeding.  In his Petition, the Complainant noted that he works in a group home and, because of scheduling changes, was required to be at work at the time of the scheduled hearing on March 25, 2013.  At that time, Mr. Champlin decided not to seek a continuance of the hearing because he believed he could participate in the hearing while also meeting the requirements of his job duties.  He alleges to have missed a call from the ALJ because he was assisting an individual in the bathroom.[footnoteRef:3]  Further, the Complainant avers that the voicemail message stated “there was an issue with the conference call system at the PUC” and that he was to call back on a different number which he assumed was PPL’s telephone number.  He claims to have made “numerous attempts to participate in the conference call” which were unsuccessful.  Later, he claims to have called the Commission and was told he would be receiving a letter in the mail.  In his Petition, Mr. Champlin seeks the reopening of his case.  Petition at 1-2. [3:  	Mr. Champlin does not address the second call made by the ALJ.  ] 


		Afterwards, the Complainant states he received a shut-off notice from PPL which sought an initial payment of over two-thirds of his outstanding account balance.  In response, Mr. Champlin requests the reopening of the case so that he can obtain an affordable payment plan.  Id. at 2.  

		In its Answer to the Petition, PPL argues that the Complainant’s notice about the date and time of the hearing and the method by which the ALJ would call him are undisputed.  The Complainant does not dispute the ALJ’s attempts to contact Mr. Champlin at the telephone number which he provided to the ALJ.  Thus, his failure to be available for either call is inexcusable.  Answer to Petition at 2.  
		In addition, PPL disputes the claim that the ALJ’s use of PPL’s telephone conference line contributed to the Complainant’s unavailability for the hearing.  It argues that the actual number from which the ALJ placed the calls is irrelevant because it did not affect the Complainant.  According to PPL, the only relevant factors are that the ALJ attempted to contact the Complainant at the number provided in the hearing notice and the Complainant did not answer either call.  Id.      

		PPL also argues the Complainant provided no proof that he sent a Letter of Appeal to the Commission on April 23, 2013, and, therefore, his Exceptions were untimely.  Answer to Petition at 3. 
		
Disposition	

We find that the Petition fails to set forth arguments which warrant special relief.  Therefore, we decline to exercise our discretion to rescind the ALJ’s decision which became the final action of the Commission at the conclusion of the period for filing exceptions.  

Out of concern for the waste of the Commission’s (and Respondents’) time and resources, we have, on many occasions, dismissed pro se complaints with prejudice for failure to appear at a hearing.  See, e.g., Marilyn Day v. PECO Energy Company, Docket No. 2010-2181515 (Order entered June 10, 2011); and Patricia Geary v. Verizon Pennsylvania, Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010).  However, we have also declined to dismiss complaints with prejudice if the complainants made good faith attempts to reach their hearings on time.  See, e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F-2012-2318264 (Order entered June 13, 2012); Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011); and Edward B. Ference v. Equitable Gas Company, Docket No. C-20015840 (Order entered February 12, 2002).[footnoteRef:4]   [4:  	For example, in Wiggins, the pro se complainant made an effort to attend the initial hearing, but could not be found in a timely manner in order to participate.  The complainant failed to appear at the scheduled time in the correct room, and counsel for the respondent moved for the complaint to be dismissed with prejudice.  After the hearing was adjourned and the respondent left the building, the complainant was discovered in another waiting room. Wiggins at 4.  Because Mr. Wiggins made a good faith effort to appear at the initial hearing, he was offered another opportunity to appear and present his case at a rescheduled hearing.  Id.] 


In this case, there is no dispute that:  (a) Mr. Champlin received notice of the hearing; (b) the ALJ made two attempts to contact him as set forth in the hearing notice; and (c) Mr. Champlin did not answer the ALJ’s calls.  Despite being scheduled to work at the time of the hearings, Mr. Champlin decided not to request a continuance on the morning of the hearing, stating: “[t]his had been going on for too long, and I believed I could participate in the hearing while meeting the requirements of my job duties.”  Petition at 1.  The Complainant was clearly advised of his obligation to take part in the hearing and to present evidence on the issues raised.  He was also aware of the option to request a continuance of the hearing when he realized there might be a potential conflict, but did not do so.  When he failed to participate in the hearing, he waived the opportunity to participate and advance his Complaint.  66 Pa. C.S. § 332(f).  

Given the fact that the Complainant failed to answer the ALJ’s two attempted calls and did not participate in the scheduled hearing, there was a sufficient basis for the ALJ to dismiss the Complaint for failure to prosecute.  Furthermore, the Complainant’s Petition fails to raise additional information which leads us to believe that the Complainant made a good faith effort to attend the scheduled hearing.  Therefore, we shall decline to exercise our discretion to vacate the ruling which dismissed the Complaint with prejudice.     
		   
Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Petition; THEREFORE, 

IT IS ORDERED:

1. That the Petition for Rescission of Douglas Champlin, filed on May 21, 2013, is denied, consistent with this Opinion and Order.

2. That this proceeding shall be marked closed. 
[image: ]
BY THE COMMISSION,


Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  September 26, 2013 

[bookmark: _GoBack]ORDER ENTERED:  September 26, 2013
9

image1.png




