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HISTORY OF THE PROCEEDINGS



On September 2, 2010, Gila Williams (“Williams” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following, among other things:  that there is a hole in her basement wall which houses PGW’s gas service pipe; that large amounts of water enter her basement during heavy rainfalls because the size of the hole around the gas pipe has been increasing over time; that a PGW supervisor came to her home in April 2010 and acknowledged the problem; that a PGW repairman fixed the problem the next day; that a couple of weeks later, the Complainant called and notified the Respondent that water was still leaking through the hole; and that the Respondent refuses to complete the job.  The Complainant requested that PGW be required to finish the repairs and permanently seal the hole around the gas pipe leading from the outside into her basement.



On September 27, 2010, the Respondent filed an Answer.  In its Answer, the Respondent stated that although it admitted that a PGW supervisor visited the service address in April 2010, it denied that the supervisor said it was a PGW problem.  The Respondent admitted that it waterproofed, foam packed and cemented the area around the PGW pipe in the basement.  The Respondent denied that it was responsible for continuing to address the problem.  The Respondent referred to an August 13, 2010, Bureau of Consumer Services decision (#2683851) which found that the Respondent was not responsible for addressing the problem.  



By hearing notice dated August 18, 2011, the hearing in this matter was scheduled for Tuesday, October 11, 2011, at 1:00 p.m. and the case was assigned to the undersigned.  



A Prehearing Order was sent to the parties on September 9, 2011.  



A hearing was held in this matter on Tuesday, October 11, 2011, at 1:00 p.m. in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Gila Williams, and her building contractor, John Walker, testified in support of the complaint and sponsored three exhibits:  Complainant’s Exhibit 1 –three (3) photographs of the Complainant’s basement wall, the service pipe and her plastic container (Complainant Exhibit Nos. 1-A, 1-B, and 1-C).  Laureto A. Farinas, Esquire, represented the Philadelphia Gas Works.  The Respondent presented two witnesses, Ann Marie Cromley, a senior customer review officer for the Respondent, and William Murphy, a distribution supervisor for the Respondent, who sponsored three exhibits:  PGW Exhibit 2 – General Claims Executive Summary from the Risk Management Department; PGW Exhibit 4 – Order Generator; and PGW Exhibit 5 - the Bureau of Consumer Services’ Decision (#2683851) dated August 13, 2010.  At the conclusion of the hearing, the parties attempted to settle the matter but were unsuccessful.  



On February 8, 2012, the case was reassigned to Administrative Law Judge Kandace F. Melillo.  Accordingly, the record was closed for decision writing, effective February 8, 2012.



By Initial Decision, dated April 2, 2012, ALJ Melillo concluded that the Complainant failed to meet her burden of proving that the Respondent provided inadequate and unreasonable service.  Accordingly, the complaint was dismissed.



No exceptions were filed.



By Commission Order entered September 4, 2012, the Commission remanded this matter to the Office of Administrative Law Judge for further fact finding, consistent with its Opinion and Order.  In addition the complaint was referred to the Commission’s Bureau of Investigation and Enforcement’s Gas Safety Division to investigate whether any safety issues exist with the Complainant’s gas service line and to take whatever further action may be warranted.  In the remand proceeding the Commission directed the Parties to respond to the following questions:

1.
When was the service line installed?

2.
When was the house built?

3.
Was an addition added over the service line after it was installed?

4.
When did PGW first become aware of the repair logistics of the service line?

5.
How does PGW typically handle similarly situated service line and conduit repairs?  Who typically pays for such repairs?

6.
What is PGW’s standard practice when installing service lines?

7.
How has PGW been conducting its leak surveys at this residence?



By hearing notice dated October 3, 2012, the hearing on remand in this case was scheduled to be held on Friday, November 9, 2012 at 10:00 a.m. and the case was reassigned to the undersigned.



The Prehearing Order on remand was sent to the parties on October 31, 2012.



By correspondence, dated November 6, 2012, the Complainant requested that the November 9, 2012 hearing be rescheduled because her contractor was unable to make the hearing for medical reasons.  In addition, she stated that he would not be unavailable during the month of November.



In Prehearing Order on Remand #2, dated November 7, 2012, the hearing on remand in this matter which was scheduled for Friday, November 9, 2012 at 10:00 a.m. was continued at the request of the Complainant.



On November 8, 2012, the Respondent sent Mr. Ong Nghi from the Commission’s Bureau of Investigation and Enforcement’s Gas Safety Division (I&E) corresponding responding to the questions that the Commission included in its Order and the additional questions from I&E.



By hearing notice dated December 6, 2012, the hearing on remand in this case was rescheduled to January 31, 2013. 



Prehearing Order on Remand #3 was sent to the parties on January 17, 2013.



A hearing on remand was held in this matter on January 31, 2013, in the Philadelphia Regional Office at 801 Market Street before the undersigned.  The Complainant, Gila Williams, and her contractor, John Walker
, testified in support of the complaint.  Laureto A. Farinas, Esquire, represented the Philadelphia Gas Works.  The Respondent presented one witness, William Murphy, a distribution supervisor for the Respondent, who sponsored two exhibits:  PGW Exhibit 6 - Correspondence, dated November 8, 2012, to the Commission’s Bureau of Investigation and Enforcement’s Gas Safety Division containing PGW’s answers to the Commission’s questions; and PGW Exhibit 7 - PGW Distribution Standard Sheet from the Foreman’s handbook section two, page 19-gas standard 10.10.  Ann Marie Cromley, a senior customer review officer for the Respondent, was present but did not testify.



The record consists of eighty one (81) transcript pages and eight (8) exhibits.  The record closed on February 14, 2013, when the transcript was received.

FINDINGS OF FACT



1.
The Complainant is Gila Williams, 3348 Wiehle Street, Philadelphia, PA 19129, a residential natural gas customer of Philadelphia Gas Works (Tr. 8, 9; PGW Ex. 2).



2.
The Respondent is the Philadelphia Gas Works, a public utility providing natural gas distribution service to customers in the Commonwealth of Pennsylvania (Tr. 26).



3.
PGW installed the gas service line in 3348 Wiehle Street, Philadelphia, PA, the Complainant’s property, in 1988 (Tr. 28, 58; PGW Ex. 6).



4.
PGW’s service installation was done when the house was being built (Tr. 22, 23, 58; PGW Ex. 6).



5.
The living room, which is above the service pipe, was there when the house was built.  Nothing was added to the house after it was built (Tr. 48, 49; PGW Ex. 6).



6.
The Complainant’s residence is a three-story “town row house” with a half basement on the back half of the house and no exposed sides (Tr. 8, 13, 25).



7.
The PGW service pipe enters the property from the front of the house through a cinder block foundation wall and traverses a twenty-foot distance underneath the Complainant’s living room and through another cinder block foundation wall into the basement and the PGW meter (Tr. 8, 13, 16-17, 22, 27, 28, 32; C. Ex. 1-B).



8.
The Respondent installed the service line in accordance with the site plan and design prepared by the builders (Tr. 25, 59; PGW Ex. 6).



9.
The twenty-foot length of service line under the living room is either located in a crawl space or under a concrete pad (Tr. 32, 62). 



10.
According to distribution standard G.S. 10.10, PGW’s specifications for service line installation through a crawl space or under a concrete pad require casing insulators and a sleeve (conduit) to protect the pipe (Tr. 35, 59; PGW Ex. 7).  



11.
The service pipe in the Complainant’s property was installed in accordance with PGW distribution gas standard 10.10 (Tr. 58, 59; PGW Exs. 6, 7).



12.
PGW owns and maintains the service line from the connection with the main to the meter which is located inside the Complainant’s basement (Tr. 8-9, 27; C. Ex. 1-B; PGW Ex. 2 at 3).



13.
PGW does not have access to its service line on the Complainant’s property in the twenty-foot distance between the two foundation walls (Tr. 32-33, 62).



14.
The Complainant purchased and moved into the property in July 2001.  She was the second owner of the property (Tr. 48, 50).



15.
Prior to moving in, the Complainant noticed water stains on the inside cinder block walls of her basement wall, but she did not think that it was a chronic problem.  She did not ask the prior owner about the stain (Tr. 8, 49, 51).



16.
The Complainant experienced minimal water leakage when she purchased the home.  The leak got progressively worse over the years, especially when it rained.  Eventually, the Complainant started collecting the rain water in a plastic container that she empties periodically (Tr. 9, 15; C. Ex. 1-C).



17.
The Complainant contacted her contractor John Walker to check the leak and confirm that the leakage was coming from PGW’s service pipe (Tr. 8).



18.
Based upon a visual inspection, Mr. Walker determined that the water was coming from the PGW conduit surrounding the service pipe and that no other utility pipe in the basement was leaking (Tr. 20).



19.
The PGW service pipe is the shallowest of all the utility pipes in the Complainant’s basement (Tr. 23).  



20.
On March 15, 2010, the Complainant contacted PGW about repairing the water leak in her basement around the service line (Tr. 9, 10, 27, 28; PGW Ex. 6).  



21.
On March 22, 2010, William Murphy, a distribution supervisor with over 34 years of experience with PGW, examined the water leak in the basement and acknowledged that the leaking line was a PGW facility (Tr. 9, 27, 28).



22.
On March 26, 2010, a PGW repair crew was dispatched to the Complainant’s property.  The PGW workers excavated at the front foundation where the PGW service line entered the property, and the cinder block interior and front facing at this entry point were sealed.  In addition, the workers cemented around the sleeve and wall at the inside entry point in the basement and the outside carrier pipe.  However, the workers did not have access to the twenty-feet of service line underlying the basement due to the design of the building (Tr. 32-34; PGW Exs. 2, 6).



23.
Mr. Murphy had never seen a building design like the Complainant’s, despite having over 34 years of experience with PGW (Tr. 33).



24.
Access to the service pipe could require breaking through the floor of the living room overlaying the twenty (20) feet of piping.  It is unclear whether even this drastic measure to provide access would stop the water infiltration (Tr. 33-34).  



25.
PGW is willing to weatherproof the service line/conduit at the point of entry to the front foundation wall as long as the customer provides suitable and safe access to the pipe (Tr. 35-36; PGW Ex. 6).



26.
PGW has provided water sealing to the areas for which it had access (Tr. 35-36, 62). 



27.
PGW does not have any known service lines embedded in concrete slab foundations (Tr. 63; PGW Ex. 6).

DISCUSSION


Pursuant to section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).



In her complaint, the Complainant alleged that PGW had refused to complete a repair to a hole in her wall through which PGW’s service line entered her basement, and that the Company’s inaction had permitted water to leak in her basement when it rains. 

Initial Hearing


The Complainant testified that when she purchased her town row house in 2001, she noticed water stains on the inside cinder block walls of her basement at the entry point for PGW’s service line (Tr. 8).  Initially, there was minimal water leakage, but the leakage got progressively worse over the years, especially when it rained.  Eventually, the Complainant began to collect the rain water in a plastic bin and empty it periodically (Tr. 9; C. Ex. 1-C).



In the beginning of 2010, the Complainant contacted PGW about repairing the water leak in her basement around the service line (Tr. 9, 10).  In response, a PGW supervisor examined the leak and acknowledged that the line was a PGW facility (Tr. 9).  PGW performed some repairs, but the repairs did not completely correct the problem.  When the Complainant requested that the Respondent complete the repairs, PGW refused and claimed that the water leak was not its responsibility.  Subsequently, the water has continued to leak when it rains (Tr. 9).  



The Complainant described her residence as a three-story “town row house” with a half basement.  The PGW service line enters from the front of the house but must traverse some distance as the basement wall is set back a number of feet from the front of the house (Tr. 8).  The Complainant’s living room is located above the service line in the area prior to the line’s entry into the basement (Tr. 13).  A photograph introduced by the Complainant showed the entry point for the service line into the basement and the connection to PGW’s gas meter on the inside of the building (C. Ex. 1-B).



The Complainant also presented the testimony of John Walker, a contractor who has performed plumbing and electrical work for her.  Mr. Walker testified that he performed a visual inspection of PGW’s service line as it entered the basement wall and also observed other utility pipes in the basement.  According to Mr. Walker, the only line which was leaking water was the PGW line, and the source of the water was a defective PGW conduit which surrounds the line (Tr. 20).  Mr. Walker believed that the line was installed by PGW at the time of the home construction (Tr. 22-23).  



To remedy the leakage could require further excavation and assessment, according to Mr. Walker (Tr. 22).  Possible remedies included: (1) opening a cavity in the living room floor to assess and repair the conduit damage on the other side of the basement wall; (2) cementing the underground cavity on the outside of the basement wall, which was not recommended due to resultant restrictions on repair accessibility; (3) discontinuing gas service to the Complainant and filling up the hole; and, (4) relocating the service line and meter to the back of the house, which would involve bringing new piping through the house and into the basement (Tr. 23-24).  Based on these difficulties, Mr. Walker acknowledged that the current location of the pipe was where the gas service was designed by the builders to enter the property (Tr. 25).



Section 1501 of the Public Utility Code (Code), 66 Pa.C.S. § 1501, states, in relevant part, as follows:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in and to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . .   .

In Section 102 of the Code, 66 Pa.C.S. § 102, service is broadly defined, in relevant part, as:

Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities … in the performance of their duties under this part to their patrons, employees, other public utilities, and the public. . .   . 



During the initial hearing the Complainant established a prima facie case that the utility provided unreasonable public utility service under 66 Pa.C.S. § 1501, as service is defined in 66 Pa.C.S. § 102.  



As a prima facie case of unreasonable service has been established, the burden of going forward with the evidence, but not the ultimate burden of proof, shifted to the utility to rebut the prima facie case with evidence which is at least co-equal.  



In response to the Complainant’s case, PGW presented the testimony of Ann Marie Cromley, a Senior Customer Review Unit Officer, who sponsored information contained in the PGW Risk Management Department database (PGW Ex. 2).  According to this exhibit, the Complainant first contacted PGW on March 15, 2010, about water leaking in the basement from the entry point of the PGW service pipe.  On March 22, 2010, PGW employee William Murphy visited the Complainant’s home and concluded that a PGW carrier pipe was leaking water into the basement.  A repair crew was dispatched and on March 26, 2010, the crew excavated at the crawl space foundation and water-sealed the wall around the gas service entry point and the inside basement wall around the service entrance area (Tr. 27-28).



In addition, Ms. Cromley sponsored PGW Exhibit 5, the Bureau of Consumer Services (BCS) decision, dated August 13, 2010, in this matter at case number #2683851.  The BCS found that the Respondent was not responsible for the problem (Tr. 29; PGW Ex. 5).  



PGW also presented the testimony of William Murphy, a distribution supervisor for the Respondent (Tr. 31).  Mr. Murphy was the employee listed in the PGW Risk Management Department database who visited the property and supervised the repair work.  He testified, based upon his observations, that the basement accessed by the service line is actually about twenty feet from the front of the property.  This twenty-foot area is either a crawl space or overlaid by a concrete pad.  At the entry point to the basement, there is a PGW steel service line protected by a two-inch sleeve (conduit) which connects to the PGW meter.  Water was entering the basement through the opening for the service line.  



To repair the leak, Mr. Murphy testified that, under his direction, the front foundation wall was excavated where the PGW service line enters the property.  The cinder block interior and front facing at this entry point were sealed.   In addition, PGW workers cemented around the sleeve and wall at the inside entry point and the outside carrier pipe.  However, the workers did not have access to the pipe underlying the twenty-foot area due to the design of the building.  Mr. Murphy had actually never seen a building design like this, despite more than thirty-four years of experience with PGW.  He noted that access could require breaking through the floor of the living room overlaying the twenty feet of piping.  Mr. Murphy was uncertain that even this drastic measure would stop the water, which is coming through at the shallowest entry point – the gas service line three feet below grade (Tr. 32-34).  



To help resolve the problem, Mr. Murphy indicated that PGW would be willing to perform additional sealing work on the back of the basement wall and back of the front foundation wall if the Complainant provided access to the twenty-foot area traversed by pipe from the front foundation wall to entry into the basement wall and the PGW meter (Tr. 35-36, 66).

Hearing on Remand


During the hearing on remand, the Complainant responded to the first four questions in the Commission’s remand Order.  She testified that the house was built in approximately 1989 (Tr. 48).  She did not know when the service line was installed.  She assumed that it was installed when the house was built (Tr. 48).  She purchased and moved into the house in July 2001 (Tr. 48, 50).  She is the second owner of the house (Tr. 50).  She testified that there were no additions to the house after it was built (Tr. 48, 49). She saw water stains when she moved in but she did not notice leakage until about 2004 (Tr. 49).  She contacted the Respondent when the leak became bad (Tr. 49).  She still contends that she should not be responsible for providing access for the Respondent to make the repairs (Tr. 51, 52).



John Walker, her contractor, participated by telephone (Tr. 52, 53).  He testified that, if he performed the work, it would cost $2,500 to remove the floor for the Respondent to make the repair and reinstall the living room floor.  His estimate included material and labor (Tr. 53).



The Respondent responded to all of the Commission’s questions in writing before the hearing (Tr. 57, 58; PGW Ex. 6).  During the remand hearing, Mr. Murphy answered the questions orally.  He testified that according to the Respondent’s records, it installed the gas service line in 3348 Wiehle Street, Philadelphia, PA, the Complainant’s property, in 1988 (Tr. 58; PGW Ex. 6).  When the Respondent is asked to install services, the engineers obtain a site plan from the contractor (Tr. 58).  When service will be installed underground or in a crawl space in a building, a sleeve is required.  Mr. Murphy verified that the service in the Complainant’s property was installed according to gas standard specifications.  He said that it was installed inside of a sleeve and it was protected with casing insulator (Tr. 59; PGW Ex. 7).  It was sealed on the inside end and open on the outside end.  Therefore, in case of a gas leak, the gas can exit the property (Tr. 59).  The service was installed in accordance with the builder’s site plan (Tr. 59).  He testified that the Respondent pays for repairs if they have access to the area.  The Respondent cements and waterproofs the service going through the foundation wall and it cements and waterproofs the inside of the foundation wall (Tr. 61). 



In the instant case, the Respondent dug around the outside foundation and repaired that area.  The Respondent waterproofed around the foundation on the inside of the Complainant’s basement.  However, there is no access between the two foundation walls.  It is either a crawl space or a concrete pad (Tr. 62).  Mr. Murphy noted that the front of the house is level with the ground and the driveway.  The back of the house drops and the Complainant’s basement is in the back (Tr. 62).  The Respondent does inside leak surveys (Tr. 63).  Mr. Murphy is not aware of any embedded service lines but there are some service lines near crawl spaces (Tr. 63; PGW Ex. 6).



Mr. Murphy stated that if there is a problem with the service line, the Respondent excavates outside the building, removes the pipe from the sleeve, inserts a new pipe inside the sleeve and pushes it through the sleeve into the basement (Tr. 65, 66).  In this case, maintenance of the interior walls between the foundations is the problem.  If the customer gives the Respondent access, the Respondent will seal it for the customer (Tr. 66).  Mr. Murphy said that the Respondent is not responsible for digging a person’s floor up to seal the hole (Tr. 68).  



Mr. Murphy submitted the PGW Distribution Standard Sheet from the Foreman’s handbook section two, page 19-gas standard 10.10 as PGW Exhibit 7.  It was noted that a sleeve is required when a service is installed underground within a building in a crawl space or through an airshaft (Tr. 59; PGW Ex. 7).   The coated pipe is inserted in the sleeve.  This allows the Respondent access to the pipe for repair (Tr. 59). 



The evidence in the record demonstrates that the Respondent installed its gas pipe before the construction on the house was completed.  The pipe was installed based on the builder’s site plans.  After the gas installation, the builder installed the living room floor.  The Respondent installed the pipe in a sleeve so that it could access the pipe for repairs.  The Respondent’s installation also allows gas to go out of the house if there is a gas leak.  Based on the evidence presented by the parties, the problem in this case is in the foundation walls, not in the gas facilities.



After reviewing the evidence presented by the parties, I conclude that the Complainant has not presented sufficient evidence to sustain her burden of proof by a preponderance of the evidence.  The Complainant wants the Respondent to stop the water from coming into her basement from its facilities.  However, to complete the water proofing of all sides of the foundation walls though which its facilities pass, the Respondent must be provided access to the area between the two foundation walls.  Therefore, the Complainant has not met her burden of proof as to inadequate service.  



 Since the Complainant failed to meet her burden of proof of unreasonable and inadequate public utility service, her complaint will be dismissed. 

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa.C.S. § 701.



2.
The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).





3.
To satisfy her burden of proof, the Complainant must demonstrate that Respondent violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa.C.S. § 701.  This must be shown by a preponderance of the evidence. 



4.
Public utilities shall at reasonable times have access to meters, service connections and other property owned by it on the premises of customers, for purposes of maintenance, operation and meter reading.  52 Pa. Code § 59.24(a).



5.
There is no evidence in the record to establish that the Complainant provided complete access to the Respondent to investigate and repair its facilities.



6.
The Complainant has not met her burden of proof as to inadequate and unreasonable service.  66 Pa.C.S. § 332(a).

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Formal Complaint of Gila Williams against Philadelphia Gas Works at Docket No. C-2010-2197891 is dismissed.



2.
That this case be marked closed.

Date:
August 30, 2013





/s/











Cynthia Williams Fordham 








Administrative Law Judge

� 	Mr. Walker participated by telephone and was excused after his testimony was completed.
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