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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Ramona Foster-Lang (Complainant) filed on June 5, 2013, to the Initial Decision of Special Agent Tiffany A. Hunt, which was issued on May 10, 2013, in the above-captioned proceeding.  Replies to Exceptions were filed by PECO Energy Company (PECO or Company) on June 4, 2013.[footnoteRef:1]  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the Special Agent’s Initial Decision. [1: 		Although PECO’s Replies to the Complainant’s Exceptions appear to have been filed one day before the Exceptions themselves were filed, we note that the Complainant originally sent her Exceptions to the Commission’s Secretary’s Bureau prior to the officially-recognized June 5, 2013 filing date, but failed to include an original signature.  Consequently, the Exceptions were returned to the Complainant in order to allow her to supply the required signature.  PECO, having apparently been served a copy of the Complainant’s Exceptions as originally sent, was able to file its Replies to Exceptions before the Secretary’s Bureau received the Complainant’s re-filed Exceptions with the required original signature. ] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On November 28, 2012, the Complainant filed a Formal Complaint (Complaint) against PECO, alleging that she had become unemployed, effective October 31, 2012, and that she was seeking a reduced payment arrangement with PECO based on the amount of her unemployment benefits.  The Complaint is a timely appeal from the October 11, 2012 decision issued by the Commission’s Bureau of Consumer Services (BCS) at Case No. 3029306.  In that decision, BCS established a payment arrangement in which the Complainant was directed to pay her monthly budget amount, plus $67.00 per month toward her account balance of $1,618.01.

		On December 12, 2012, PECO filed an Answer and New Matter in response to the Complaint, endorsed with a Notice to Plead.  In its Answer and New Matter, PECO contended that, pursuant to 66 Pa. C.S. § 1405(d), the Complainant was not entitled to new payment terms under her currently active BCS-issued payment agreement, because she had not demonstrated a decrease in income.



		Pursuant to 52 Pa. Code § 56.174, the case was assigned to Special Agent Tiffany A. Hunt, and on March 29, 2013, an initial telephonic hearing was convened.  The Complainant appeared pro se, and testified on her own behalf.  PECO was represented by counsel, presented the testimony of one witness, and introduced seven exhibits, all of which were admitted into the record.  As no court stenographer was present at the hearing, no written transcript was produced.  However, a tape recording of the hearing was made, in accordance with 52 Pa. Code § 56.174(c)(3).  The record was closed on March 29, 2013.

		On May 10, 2013, the Commission issued the Initial Decision of Special Agent Hunt, which dismissed the Complaint.  I.D. at 6-7.  As noted, supra, the Complainant filed Exceptions[footnoteRef:2] to the Initial Decision on June 5, 2013, and PECO filed Replies to the Complainant’s Exceptions on June 4, 2013.  [2: 	 	We note that the format of the Exceptions does not strictly comply with Section 5.533(b) of our Regulations, which requires that each exception be numbered and identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  52 Pa. Code § 5.533(b).  Nevertheless, because the Complainant is not represented by legal counsel in this proceeding, we will accept the Exceptions as filed, pursuant to Section 1.2(a) of our Regulations, which mandates that our Regulations be liberally construed to secure the just, speedy, and inexpensive determination of every action or proceeding to which they are applicable.  52 Pa. Code § 1.2(a).] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PECO.  If the evidence presented by PECO is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

With regard to Complainant’s request for a payment arrangement, Section 1405 of the Public Utility Code (Code) authorizes the Commission to investigate payment disputes and to establish payment arrangements between a public utility and its customers and applicants.  66 Pa. C.S. § 1405.  

Special Agent Hunt made thirteen Findings of Fact and reached five Conclusions of Law.  I.D. at 3-4, 6.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Positions of the Parties

		In this proceeding, the Complainant is requesting a revised payment agreement with PECO because she alleges that her income has changed since BCS established her most recent payment agreement in its decision issued October 11, 2012, at Case No. 3029306 (October 2012 BCS Decision).  At the time that decision was rendered, the Complainant’s monthly household income was reported to be $3,583.00, and her household occupancy consisted of two adults and one child.  PECO Exh. No. 4.  Based upon the Complainant’s reported income and occupancy level, BCS determined the Complainant to be a Level 2 customer,[footnoteRef:3] and established a payment agreement in which the Complainant was directed to pay her monthly budget amount, plus $67.00 per month toward her account balance, which was $1,618.01 at the time.  PECO Exh. No. 7. [3: 		The terms of any payment agreement granted by the Commission are governed by Section 1405(b) of the Code.  66 Pa. C.S. § 1405(b).  For a Level 2 customer, the duration of a payment agreement established by the Commission cannot extend beyond “[t]wo years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.”  66 Pa. C.S. § 1405(b)(2).] 


		At the March 29, 2013 telephonic hearing, the Complainant testified that she became unemployed on October 31, 2012, and that she now receives bi-weekly unemployment compensation payments in the amount of $1,000.00.  She also testified that her household occupancy now consists of the Complainant and one daughter, age 21, and that her daughter works approximately ten to fifteen hours per week, earning about $8.50 per hour.  However, the Complainant averred that her daughter was expecting a child in late May of 2013, and that after the child was born, her daughter would no longer be working.  In addition, the Complainant indicated that the child would be living with her and her daughter at the Complainant’s residence, thus increasing the Complainant’s household occupancy level by one.

		In response, PECO’s witness asserted that the Complainant is not qualified to receive a new payment agreement because she had defaulted on multiple prior agreements.  PECO Exh. Nos. 3, 5-7.  The witness testified that the Complainant had been in default with respect to the October 2012 BCS Decision since February 4, 2013, when the Complainant failed to provide full payment for the bill issued to her by PECO on January 4, 2013.

Special Agent’s Initial Decision

In her Initial Decision, Special Agent Hunt noted that, pursuant to 66 Pa. C.S. § 1405(d), the Commission is without authority to issue a second or subsequent payment agreement, absent a change in income, if a customer has defaulted on a previous payment agreement.  I.D. at 5, 6, Conclusion of Law No. 5.  The Special Agent determined that the Complainant’s monthly household income was approximately $2,627, based on testimony provided by the Complainant.  Id. at 4-5. [footnoteRef:4]  The Special Agent also found that the Complainant’s household size had decreased from three to two people since the most recent payment agreement was established by BCS.  Id. at 6.  Based on these findings, the Special Agent determined that the Complainant’s monthly household income was more than 200% but less than 250% of the Federal poverty level.  Id. at 5-6.  Therefore, the Special Agent concluded that, while the Complainant’s household income level had decreased since the October 2012 BCS Decision was rendered, the size of the Complainant’s household had also decreased, and the Complainant remained a Level 2 customer.  Id. at 6.  Thus, the Special Agent found that the Complainant was not eligible to receive different payment terms, and that the payment agreement established in the October 2012 BCS Decision was the most favorable agreement to which the Complainant was entitled.  Id., citing Caroline Maitland v. UGI Penn Natural Gas Inc., Docket No. C‑20078353 (Order entered August 20, 2008).  The Special Agent asserted that the Complainant must make monthly payments as directed in the October 2012 BCS Decision (i.e., budget bills plus one twenty-fourth of the balance accrued on her account), and she dismissed the Complaint.  Id. at 6. [4: 		$1,000 bi-weekly x 26 wks. = $26,000/yr.
		$8.50/hr. x 12.5 hrs. = $106.25/wk.; $106.25/wk. x 52 wks. = $5,525/yr.
		$26,000/yr. + $5,525/yr. = $31,525/yr.
		$31,525/yr. ÷ 12 = $2,627.08] 


Exceptions and Replies

		In her Exceptions, the Complainant asserts that the size of her household has increased from two to four members since the telephonic hearing was held in this proceeding.  Specifically, the Complainant alleges that, in addition to herself and her daughter, her household now also includes her son, who is currently unemployed and does not qualify for unemployment compensation, and her grandson, who was born on May 6, 2013.  Exc. at 1.  The Complainant also alleges that her daughter is now unemployed, and does not qualify for unemployment compensation.  Id.  The Complainant avers that she is supporting her family on her unemployment compensation income.  Id.  As such, the Complaint is requesting an exception to the Special Agent’s decision.  Id.

		In its Replies to the Complainant’s Exceptions, PECO contends that the Complainant’s Exceptions should be summarily dismissed because they do not identify any specific error of law or abuse of discretion, pursuant to 52 Pa. Code § 5.533(b).  R. Exc. at 2.  Moreover, PECO argues that the changes in household occupancy, which the Complainant alleges in her Exceptions, occurred after the March 29, 2013 hearing, and could not be considered by the Special Agent in her decision.  Thus, PECO asserts that the Special Agent based her decision on the evidence in the record concerning the Complainant’s household income and size, and correctly concluded that there was no change in the Complainant’s income level that would warrant granting her a new payment agreement, pursuant to 66 Pa. C.S. § 1405(d).  Id. at 2-3.  PECO concludes that the Complainant’s Exceptions should be denied, and that the Special Agent’s Initial Decision should be upheld.  Id. at 3-4. 

Disposition

		Upon consideration of the record evidence in this proceeding, we will adopt the Initial Decision of Special Agent Hunt.  As the Special Agent correctly noted, Section 1405(d) of the Code precludes the Commission from ordering a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement, unless the customer has experienced a change in income.[footnoteRef:5]  66 Pa. Code § 1405(d).  The evidence in this proceeding demonstrates that the Complainant defaulted on the most recent payment agreement granted to her in the October 2012 BCS Decision.  Thus, absent a showing by the Complainant that she had experienced a change in income as defined in the Code, the Commission cannot grant the Complainant’s request for a new payment agreement. [5: 		Section 1403 of the Code defines “change in income” as “[a] decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.” 66 Pa. C.S. § 1403.] 

		In this case, the Special Agent is correct that, although the Complainant’s actual household income had decreased since the October 2012 BCS Decision was rendered, her household size also decreased by one person.  Thus, the Complainant’s household income level remains the same as that established in the October 2012 BCS Decision for purposes of determining the terms of the payment agreement pursuant to 66 Pa. C.S. § 1405(b).  Accordingly, the decrease in household income experienced by the Complainant in this instance does not entitle her to a new payment agreement under the Code, and it would not be proper for us to grant one under the circumstances of this case.  See, Caroline Maitland v. UGI Penn Natural Gas Inc., Docket No. C-20078353 (Order entered August 20, 2008).

		With respect to the averments made by the Complainant in her Exceptions regarding changes to her household occupancy and income since the March 29, 2013 hearing, we find no evidence on the record in this proceeding to support these averments.  Although the Complainant testified at the March 29, 2013 hearing that she anticipated the addition of a grandchild to her home, as well as the loss of her daughter’s income after May 2013, the record does not reflect that these changes occurred.  It is axiomatic that this Commission must base its decisions on the evidence of record, and we are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact and/or conclusion of law.  For these reasons we must deny the Complainant’s Exceptions.  Should the Complainant wish to pursue a request for a revised payment agreement based upon changes in her household income and/or occupancy that may have occurred after the close of the record in this proceeding, she may file an informal complainant with BCS, as the Special Agent advised the Complainant at the March 29, 2013 hearing.
Conclusion

In light of the above discussion, we shall:  (1) deny the Complainant’s Exceptions; (2) adopt the Special Agent’s Initial Decision; and (3) dismiss the Complaint; THEREFORE, 

IT IS ORDERED:


1. That the Exceptions of Ramona Foster-Lang, filed on June 5, 2013, to the Initial Decision of Special Agent Tiffany A. Hunt, are denied.

2. That the Initial Decision of Special Agent Tiffany A. Hunt, issued on May 10, 2013, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint against PECO Energy Company, filed by Ramona Foster-Lang on November 28, 2012, is dismissed.

4. That the record at Docket No. F-2012-2336694 shall be marked closed.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: September 26, 2013

ORDER ENTERED:  September 26, 2013
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