BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Darlene Bachman
:


:


v.
:
C-2013-2374354


:

PECO Energy Company
:

INITIAL DECISION GRANTING IN PART 

AND DENYING IN PART RESPONDENT’S 

MOTION FOR JUDGMENT ON THE PLEADINGS

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
On July 15, 2013, Darlene Bachman (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent).  In her Complaint, the complainant placed check-marks in boxes indicating “the utility is threatening to shut off my service or has already shut off my service,” “I would like a payment agreement,” and “I am having a reliability, safety or quality problem with my utility service.”  Under the “requested relief” section of the Complaint form, the complainant wrote in the following statement:

I have Multiple Sclerosis and am on oxygen 24 hrs. a day.  If they turn off my electric I will die with no oxygen.  The PUC, Eric Tuttle at P.U.C. did not care.  He refused me help!  My doctor – Dr. Lele can verify that I need oxygen 24 hrs.



On July 22, 2013, respondent filed an Answer and New Matter.  In the Answer, PECO denied the material averments of the Complaint.  As New Matter, PECO explained that the complainant participates in its Customer Assistance Program (CAP) and has a balance on her account that is comprised entirely of CAP arrears.  PECO maintained that since the complainant’s balance is made up entirely of CAP arrears, the Commission lacks jurisdiction to grant her a payment agreement pursuant to 66 Pa.C.S.A. § 1405(c).  Respondent endorsed its Answer and New Matter with a Notice to Plead.  Complainant’s response to respondent’s New Matter was due no later than August 12, 2013.
  Complainant did not file a response to PECO’s New Matter. 
By hearing notice dated July 29, 2013, a hearing was scheduled for Thursday, October 10, 2013 at 1:00 p.m. and the matter was assigned to me.
On August 14, 2013, respondent filed a Motion for Judgment on the Pleadings (Motion) seeking the dismissal of the Complaint inasmuch as the complainant requests a payment arrangement.  PECO maintained that, since the complainant’s entire balance consists of CAP arrears, the complainant is not eligible for a Commission-ordered payment agreement pursuant to 66 Pa.C.S.A. § 1405(c).  As such, PECO asserted that the complainant fails to state a claim upon which relief can be granted.  Respondent endorsed its Motion with a Notice to Plead.  Complainant’s answer to respondent’s Motion was due not later than September 3, 2013.
  The complainant did not file a response to respondent’s Motion.

The time for filing a response to PECO’s New Matter and Motion has passed.  The Respondent’s Motion is procedurally ready for ruling.  As explained in more detail below, I will grant respondent’s Motion in part and deny it in part.

FINDINGS OF FACT

1. The complainant in this proceeding is Darlene Bachman.

2. The respondent in this proceeding is PECO Energy Company.

3. On July 15, 2013, the complainant filed a formal Complaint alleging that PECO is threatening to shut off her utility service, and that she is having a reliability, safety or quality problem with her utility service, and requesting a payment agreement.
4. On July 22, 2013, respondent filed an Answer denying the material averments of the Complaint.  As New Matter, PECO maintained that the complainant is enrolled in PECO’s Customer Assistance Program, and as such, is not entitled to a Commission-issued payment agreement.

5. Complainant did not file a reply to PECO’s New Matter.

6. On August 14, 2013, respondent filed a Motion for Judgment on the Pleadings seeking dismissal of the Complaint inasmuch as the complainant has requested a payment agreement because she is enrolled in PECO’s Customer Assistance Program, and as such, is not entitled to a Commission-issued payment agreement.  

7. Complainant did not file a reply to PECO’s Motion for Judgment on the Pleadings.

8. Complainant participates in respondent’s Customer Assistance Program. 
DISCUSSION



The Commission’s Rules of Administrative Practice and Procedure permit the filing of Motions for Judgments on the Pleadings.  52 Pa. Code § 5.102.  Because it is an affirmative defense, the question of whether the Commission is legally empowered to grant the requested relief is properly raised as such in New Matter.  52 Pa. Code § 5.62(b).  Since the basis for the request that the Complaint be dismissed is found in the pleadings (Complaint, Answer, and New Matter), PECO separately filed a Motion for Judgment on the Pleadings pursuant to 52 Pa. Code § 5.102.

The standard for granting a motion for judgment on the pleadings is contained in 52 Pa. Code § 5.102(d)(1):  “The judgment sought will be rendered if the applicable pleadings . . . show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.”

Since the time for filing an Answer to New Matter has run without the complainant filing a reply, the facts in respondent’s New Matter may be deemed admitted, 52 Pa. Code § 5.63(b), and the Motion for Judgment on the Pleadings can be considered.

As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of 

legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code (Code).  66 Pa.C.S.A. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 390 A.2d 233 (Pa.Super. 1978); Pa. Department of Highways v. Pa. P.U.C., 182 A.2d 267 (Pa.Super. 1962); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa.Cmwlth. 1978).

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 43 A.2d 348 (Pa.Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 449 A.2d 621 (Pa.Super. 1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 420 A.2d 15 (Pa.Cmwlth. 1980).

The Responsible Utility Customer Protection Act (“ACT”), 66 Pa. C.S.A. §§ 1401, et seq., provides strict guidelines that the Commission must follow in handling customer complaints.  Despite the Commission’s general jurisdiction over the rates and services of jurisdictional utilities, the General Assembly has made it clear that the Commission lacks the power to establish payment arrangements for customers participating in customer assistance programs offered by public utilities.  Specifically, 66 Pa.C.S.A. § 1405(c) provides that “[c]ustomer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.”   


The Commission has jurisdiction over the service provided by jurisdictional public utilities, including their rates and billing practices.  Section 1405(c) does not strip the Commission of jurisdiction; rather, it limits the Commission’s power to grant the relief of a payment arrangement pursuant to that jurisdiction under the circumstances set forth, i.e., when the customer is a participant in the utility’s customer assistance program.

The difference between jurisdiction and power was explained by the Pennsylvania Supreme Court in Riedel v. The Human Relations Comm’n Of the City Of Reading, 559 Pa. 33, 39-40, 739 A.2d 121, 124 (1999):

Jurisdiction and power are not interchangeable although judges and lawyers often confuse them – Hellertown Borough Referendum Case, 354 Pa. 255, 47 A.2d 273 (1946).  Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.  Power, on the other hand, means the ability of a decision-making body to order or effect a certain result.  Delaware River Port Auth. v. PA Public Utility Commission, 408 Pa. 169, 178, 182 A.2d 682, 686 (1962); see also Beltrami Enterprises, Inc. v. Commonwealth of PA, Dep’t of Environmental Resources, 159 Pa. Commw. 72, 632 A.2d 989, 993 (Pa.Commw. 1993) (fact that administrative agency may not have power to afford relief in particular case presented is of no moment to determination of its jurisdiction over general subject matter of controversy).

See also, In Re: Melograne, 571 Pa. 490, 812 A.2d 1164 (2002); Bell Telephone Co. of PA v. Philadelphia Warwick Co., 355 Pa. 637, 50 A.2d 684 (1947).

The record demonstrates that the complainant participates in PECO’s Customer Assistance Program.  Pursuant to 66 Pa.C.S.A. § 1405(c), the Commission lacks the power to establish a payment arrangement for the complainant.  Thus, regarding the complainant’s request for a payment agreement from the Commission there is no genuine issue as to a material fact and, pursuant to 66 Pa.C.S.A. § 1405(c), the utility is entitled to judgment in its favor as a matter of law.  Accordingly, this portion of the complainant’s Complaint will be dismissed. 
The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S.A. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, 817 A.2d 593, (Pa. Cmwlth. 2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 548 (Pa. Cwmlth. 1989); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa. Cwmlth. 1993). 

In the present matter a hearing is still necessary as there are disputed questions of fact which must be resolved.  Complainant in her Complaint avers that PECO is threatening to terminate, or has already terminated, her service, and that there is a reliability, safety or quality problem with her utility service.  Although PECO acknowledged issuing a 10-day termination notice to the complainant on April 2, 2013, PECO did not respond to the complainant’s claim that there is a reliability, safety or quality problem with her utility service.  Therefore, questions remain as to whether, pursuant to the Public Utility Code and applicable regulations, PECO has followed the Commission’s regulations regarding termination of service and whether PECO provided the complainant with adequate, efficient, safe, and reasonable service.  Complainant is advised that she will bear the burden of proof at hearing and must present evidence sufficient to prove that the respondent violated a statute, regulation, its tariff or an order of the Commission. 66 Pa. C.S.A. § 332(a).  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter of this proceeding.

2. Commission regulations provide for the filing of Motions for Judgment on the Pleadings.  52 Pa. Code § 5.102.

3. Judgment on the pleadings is properly granted where the pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).

4. Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.  66 Pa.C.S.A. § 1405(c).

5. The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa.C.S.A. § 703(b).

ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Motion for Judgment on the Pleadings filed by PECO Energy Company in the case captioned Darlene Bachman v. PECO Energy Company at Docket No. C-2013-2374354, is granted in part and denied in part; 
2. That the portion of the complainant’s Complaint seeking a Commission-issued payment agreement is dismissed and stricken from the Complaint; and

3. That the hearing scheduled to be held on Thursday, October 10, 2013, proceed as scheduled to address the issues of whether PECO has followed Commission regulations regarding termination of service and whether PECO provided the complainant with adequate, efficient, safe, and reasonable service. 
Date:
     September 17, 2013   

/s/







Christopher P. Pell 


Administrative Law Judge

� 	52 Pa.Code § 5.63(a) provides that “[u]nless otherwise ordered by the Commission, replies to answers seeking affirmative relief or to new matter shall be filed with the Commission and served within 20 days after date of service of the answer, but not later than 5 days prior to the date set for the commencement of the hearing.”  Since the 20-day deadline of August 11, 2013 fell on a Sunday, the due date for the filing of an reply to PECO’s New Matter defaulted to the following Monday, August 12, 2013.





� 	52 Pa.Code § 5.102(b) provides that “[a]n answer to a motion for judgment on the pleadings . . .  may be filed within 20 days of the date of service of the motion.”  
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