COMMONWEALTH OF PENNSYLVANIA

Scptember 23, 2013

HAND DELIVERY

Rosemary Chiavetta, Secretary
Pennsylvania Public Ulility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

Re:

Joint Petition for Generic Investigation or Rulemaking Regarding “Gas-On-Gas

Competition Between Jurisdictional Natural Gas Distribution Companies
Docket No. P-2011-2277868

Generic InveStigation Regarding Gas-On-Gas Competition Between Jurisdictional
Natural Gas Distribution Companies

Docket No. 1-2012-2320323

Dear Secretary Chiavetta:

1 am delivering for filing today the Objections to the Amended Discovery Order, on
behalf of the Office of Small Business Advocate, in the above-captioned proceedings

I'wo copies have been served today on all known parties in this proceeding. A Certificate
of Service to that effect is enclosed.

If you have any questions, please do not hesitate 1o contact me

Sincerely,

Elizabeth Rosec Triscari
Assistanl Small Business Advocate

Attorney 1D No. 306921 ‘
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Joint Petition for Generic Investigation or

Rulemaking Regarding “Gas-On-Gas” :

Competition Between Jurisdictional Natural : Docket No. P-2011-2277868
Gas Distribution Companies :

Generic Investigation Regarding Gas-On-Gas
Competition Between Jurisdictional Natural : Docket No. 1-2012-2320323
Gas Distribution Companies :

OBJECTIONS OF THE OFFICE OF SMALL BUSINESS
ADVOCATE TO AMENDED DISCOVERY ORDER

I BACKGROUND

Peoples Natural Gas Company (“Peoples”) submitted its Set 11 interrogatories to the
Industrial Energy Consumers of Pennsylvania (“IECPA”) on July 5, 2013, On July 15, 2013,
IECPA timely objected to certain of these interrogatories because they requested responses from
each of IECPA’s individual members in addition to IECPA. IECPA argued that such
interrogatories are unduly burdensome and irrelevant given that only IECPA, and not its
individual members, is a party to this proceeding.

In response, Peoples filed a Motion to Compel on July 25, 2013. Pcoples argued that
IECPA had presented no evidence that it is anything other than an unincorporated ad hoc group,
and even if it were incorporated, it derives its standing from its individual members and such
members should not be permitted to hide behind the veil of a collective group to avoid discovery
requests. Morcover, Peoples argued that in this proceeding, the facts surrounding IECPA
individual members’ rate discounts as a result of gas-on-gas competition is clearly relevant to

this investigation, or, at the least, is likely to lead to the discovery of admissible evidence.



IECPA filed an Answer to Peoples’ Motion to Compel on July 30, 2013, which, in
addition to making the arguments mentioned above, argued for the first time that because it 1s in
fact incorporated, each of its individual members should not be subject to discovery. In apparent
support of that argument, IECPA attached a copy of its by-laws.

Administrative Law Judge (“ALJ”) Elizabeth H. Barnes issued an order on Scptember 5,
2013 (“Discovery Order”), ruling that Peoples’ discovery request is relevant and not unduly
burdensome and ordering IECPA 1o respond no later than September 20, 2013, to the
interrogatories to which it had objected.

IECPA filed a Petition for Interlocutory Review on September 9, 2013, asking that the
following specific question be submitted to the Commission for review:

[ Whether, as a matter of law, a party to a proceeding may ask
interrogatories from individual business entities (including their
representatives) that are not parties 1o the same proceeding,
specifically when the individual business entitics arc only involved
in the proceeding as members of a corporation that is a party to the
proceeding.’

On September 16, 2013, Peoples, IECPA, and the Office of Small Business Advocate
(“OSBA”) each filed briefs in response to IECPA’s Petition.

ALJ Barnes treated IECPA’s Petition for Interlocutory Review as a Petition for
Reconsideration and by Order dated September 20, 2013 (“Amended Discovery Order”), granted
the Petition based upon [ECPA’s submission of a certificate from the Department of State stating

that IECPA is a corporation, rather than an ad hoc association as ALJ Barnes had initially

believed.

' Petition at 2. The Petition also attached as an appendix IECPA’s Certificate of Good Standing issued by the
Commonwealth of Pennsylvania Department of State on September 6, 2013, and certifying that IECPA is duly
incorporated as a Pennsylvania Corporation.



The Amended Order also denied Peoples’ request for an evidentiary hearing to detcrmine
whether IECPA is a bona fide corporation and whether the corporate veil should be pierced to
permit discovery from [ECPA’s individual members.

The OSBA objects to the Amended Order as follows.

IL OBJECTIONS

The OSBA objects to the Amended Order in that it takes judicial notice of a fact without
giving the parties adequate notice and opportunity to respond. Pursuant to the regulations of the
Pennsylvania Public Utility Commission (*“Commission”), when the decision of a presiding
officer rests on judicial notice of a material fact not appearing in the evidence of the record, the
parties are to be notified.? Upon being notified, adversely affected parties are 10 be given the
opportunity to show that the facts are not properly noticed or that alternative facts should be
noticed.’

The Amended Order takes judicial notice of the Certificate of Good Standing submitted
by IECPA and dcems it to be sufficient evidence of [ECPA being a bona fide corporation. The
other parties, howcver, have not been given the opportunity to object to judicial notice of this
fact or to offer alternative facts.

Due process requires an evidentiary hearing to determine whether IECPA, since its
incorporation, has satisfied the requirements necessary to be a bona fide corporation and avoid
piercing the corporate veil. The Amended Order makes a summary decision as to whether
IECPA is a bona [ide corporation without sufficient record evidence and without a hearing to

permit the presentation of other facts by adverscly affected parties.

%52 Pa. Code §5.408(b).

752 Pa. Code §5.408(c).



The OSBA and other parties’ duc process rights have been violated by the Amended
Order. Accordingly, if in the course of this proceeding, IECPA submits testimony or makes

arguments that rely on evidence on which the parties were prohibited from taking discovery

pursuant to thc Amended Order, the OSBA will (a) move 1o strike such testimony and/or

CONCLUSION

arguments and (b) have a basis to appeal any decisions that rely on such evidence.
1.

In view of the foregoing, thc OSBA respectfully objects to the Amended Order, but does
not seek any affirmative relief at this time.

Respectiully submitted,

Eliz:

h Rose Triscari

Assistant Small Business Advocate
Attorney ID No. 306921

For:
John R. Evans
Small Business Advocale

Office of Small Business Advocate

300 North Second Street, Suite 1102
Harrisburg, PA 17101

Dated: September 23, 2013

¢
#



BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition for Generic Investigation or Rulemaking:

Regarding “Gas-On-Gas Competition”
Between Jurisdictional Natural Gas

Distribution Companies

Generic Investigation Regarding Gas-on-Gas
Competition Between Jurisdictional Natural Gas :

Distribution Companies

Docket No. P-2011-2277868

Docket No. 1-2012-2320323

CERTIFICATE OF SERVICE

I certity that I am serving two copics of the Objections to the Amended Discovery Order,

on behalf of the Office of Small Business Advocale, by e-mail and first-class mail (unless
otherwise noted) upon the persons addresscd below:

Hon. Elizabeth H. Barnes
Administrative Law Judge

Pa. Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105

(717) 787-1191

(717) 787-0481 (fax)

cbarnes(@pa.gov
(E-mail and Hand Delivery)

William H. Roberts, Esquire
Peoples Natural Gas Company, LLC
375 North Shore Drive - #600
Pittsburgh, PA 15212

(412) 208-6527

(412) 208-6577 (fax)

william.h.roberis@peoples-gas.com

Dawn Lindner, Esquire
Jennifer L. Petrisck, Esquire
Peoples TWP, LLC

205 N. Main Street

Butler, PA 16001

(724) 431-4924
dawn.lindner@peoples-gas.com

jennifer.petrisck@peoples-gas.com

Darryl A. Lawrence, Esquire
Aron J. Beatty, Esquire
Office of Consumer Advocate
555 Walnut Street - 5th Floor
Harrisburg, PA 17101-1923
(717) 783-5048

(717) 783-7152 (fax)
dlawrence(@paoca.org
abeatty(@paoca.org

(E-mail and Hand Delivery)

Allison C. Kaster, Esquire

Bureau of Investigation and Enforcement
Pa. Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105

(717) 787-1976

(717) 772-2677 (fax)

akaster(@pa.gov
(E-mail and Hand Delivery)

David P. Zambito, Esquire
Cozen O’Connor

305 North Front Strect - #400
Harrisburg, PA 17101-1236
(717) 703-5892

(215) 989-4216 (fax)
dzambito@cozen.com
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Theodore J. Gallagher, Esquire
NiSource Corporate Services Company
121 Champion Way - #100
Canonsburg, PA 15317

(724) 416-6355

(724) 416-6384 (fax)

tjgallagher@nisource.com

Charles L. Thomas, Jr., Esquire
Thomas T'. Niesen, Esquire
‘Thomas Long Niesen & Kennard
P. O. Box 9500

Harrisburg, PA 17108-9500
(717) 255-7615

(717) 236-8278 (fax)

cthomasjri@thomaslonglaw.com
tniesen{@thomaslonglaw.com

David W. Gray, Esquire
Equitable Gas Company, LL.C
225 North Shore Drive
Pittsburgh, PA 15212-5861
{412) 395-3634

(412) 395-3155 (fax)
dgray{@equitablegas.com

Maureen Geary Krowicki, Esquire
National Fuel Gas Distribution Corp.
P. O. Box 2081

1100 State Street

Erie, PA 16512

(814) 871-8035
KrowickiM@natfuel.com

Amy Neufeld, Esquire
500 North Third Street - #800
Harrisburg, PA 17110
amy_.neufeld@exeloncorp.com

Donna M. J. Clark, Esquire

Energy Association of Pennsylvania
800 North Third Street - #205
Harrisburg, PA 17101
dclark(@energypa.org

(E-mail Only)

Mark C. Morrow, Esquire
Melanie J. Elatich, Esquire
UGI Corporation

460 North Gulph Road
King of Prussia, PA 19406
(610) 768-3628
MOrrowWmM@ugicorp.com

Elatichm{@ugicorp.com

Thomas J. Sniscak, Esquirc
William E, Lehman, Esquire
Hawke McKeon & Sniscak, LLP
P.O. Box 1778

Harrisburg, PA 17105

(717) 236-1300

tisniscak(@hmslegal.com
welehman@hmslegal.com

Teresa K. Schmittberger, Esquire
Pamela C. Polacck, Esquire
McNees Wallace and Nurick, LLC
P. 0. Box 1166

Harrisburg, PA 17108
(717)237-5270
tschmittberger@mwn.com

ppolacekZdmwn.com

Michael S. Swerling, Esquire
PECO Energy Company

2301 Market Street - 523-1
Philadelphia, PA 19101-8699
(215) 841-4220

(215) 568-3389 (fax)
michael.swerling(@exeloncorp.com

Kevin J. Moody, Esquire

Pennsylvania Independent Oil & Gas Assoc.

212 Locust Street - #300
Harrisburg, PA 17101-1510
(717)234-8525 cxt. 113
(717) 234-8812 (fax)
kevin@pioga.org
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Tishekia E. Williams, Esquire
Duquesne Light Company
411 Seventh Avenue
Pittsburgh, PA 15219

(412) 393-1541

(412) 393-5757 (fax)
Twilliams@duglight.com

Datc: September 23, 2013

James L. Crist

JL.Crist{aol.com
(E-mail Only)

(Vs A n (i

Elizafeth Rose Triscari
Assistant Small Business Advocate
Attorney 1D No. 306921
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