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INTRODUCTION


This decision dismisses the Complainant’s, Eunice Burch, Complaint against Respondent, PECO Energy Company, alleging that her bills were too high and there were incorrect charges on her bills and requesting a payment arrangement.  
HISTORY OF THE PROCEEDING
On October 5, 2012, Ms. Eunice Burch (“Complainant”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Complainant alleged her bills were too high, that there were incorrect charges, and that she received notice that her utility service was being terminated.  Complainant requested a payment agreement with terms that she could afford.  The Complainant indicated that she believed there were hidden charges and fees on the Customer Assistance Program (“CAP”) and wants the Company to inform the household of the set CAP rate.  
The Complaint was an appeal of a decision by the Bureau of Consumer Services (“BCS”) that was issued on August 29, 2012, indicating that the Commission was unable to provide assistance with terms under Section 1405(c).  The decision also indicated that while the rate changed to Tier D on April 26, 2012, customer usage has increased and the budget billing amount has increased as well.  
On October 23, 2012, Shawane Lee, Esquire, counsel for PECO, filed an Answer denying that there were any overcharges on the Complainant’s bill.  PECO also noted that the bills are correct as rendered under the appropriate CAP Tier level.  PECO also stated that the account was established by the Complainant’s grandson, Marcus Judon, and that he had been on two company issued payment arrangements and one issued by BCS that was cancelled.  PECO also indicated that Mr. Judon has been on budget billing since January of 2011 and that the monthly budget bill is adjusted according to usage.  PECO asserts that the current balance on the account of $1,232.94 is comprised entirely of CAP arrears.  PECO also raised a New Matter alleging Complainant originally enrolled in CAP under Tier E on February 3, 2011 which offered a discount of 36% off of their total bill.  PECO asserts that the Complainant and Mr. Judon re-certified in the CAP program under Tier D which entitled them to receive a 67% discount on the total electric bill.  PECO contends that no payment arrangements should be granted to Complainant because CAP rates are not to be the subject of Commission negotiated or approved payment agreements.  66 Pa.C.S. § 1405(c). 

On January 11, 2013, a Hearing Notice was sent scheduling an Initial Hearing on Wednesday, March 6, 2013 at 10:00 a.m. and assigned to me.    

Pursuant to 52 Pa. Code § 5.63(a), responses to New Matter are due 20 days after the date of service of said document.  PECO’s New Matter was served on the Complainant on October 23, 2012, evident from the certificate of service.  To date there has been no response to this New Matter. 

By Prehearing Order dated January 14, 2013, the ALJ gave direction as to the proper procedure for this matter.  
On February 5, 2013, I issued an Interim Order directing the Complainant to produce the protection from abuse order that she had indicated in her Complaint form.
  
On February 28, 2013, PECO filed a Certificate of Satisfaction indicating that the parties had reached a settlement and that the hearing on March 6, 2013 was no longer necessary.  

On March 4, 2013, a Cancellation Notice was issued for the Initial Hearing scheduled for Wednesday, March 6, 2013.  
On March 12, 2013, the Complainant via correspondence filed a Notice of Disagreement for Satisfaction with the Commission’s Secretary.  The Complainant indicated that the dispute with PECO had not been resolved.  

By Hearing Reschedule Notice dated March 20, 2013, an Initial Hearing was scheduled for Wednesday, May 8, 2013 and again assigned to me.  I issued another Prehearing Order on March 22, 2013 to remind the parties of the procedures for the hearing.  


On May 8, 2013, the Initial Hearing convened as scheduled.  Complainant was present and represented herself.  Shawane Lee, Esquire was present as counsel for PECO and presented two witnesses, Mr. Richard Conway and Mr. Thomas Lerro.  Complainant presented seven exhibits during the evidentiary hearing which were admitted into the record.  PECO presented nine exhibits during the Initial Hearing and all PECO exhibits were admitted into the record.  The evidentiary hearing generated 106 pages of testimony in transcript.  The record closed on June 3, 2013.  
FINDINGS OF FACT

1. Complainant resides at 4901 Stenton Avenue, H-5, Philadelphia, Pennsylvania 19144 (“Service Address”) where she receives electric service from PECO.  Tr. 11-12.

2. The PECO account is in the name of her grandson, DaMarcus Judon.  Tr. 15.
3. The Complainant receives the benefit of PECO electric service at the Service Address because she resides there with her grandson.  

4. Since 2010, Complainant and her grandson, Mr. Judon, have been the only residents at the Service Address.  Tr. 15.

5. On January 4, 2011, Mr. Judon received a Commission issued payment arrangement from the Bureau of Consumer Services which called for $15.00 per month on the arrears plus budget billing which at the time was $39.00 per month.  Tr.  52-53.  

6. Mr. Judon enrolled in the CAP program on February 3, 2011.  Tr. 51.
7. When he initially enrolled in the CAP program, Mr. Judon included the Complainant’s income on his enrollment application because she was an adult with income residing at the Service Address.  
8. Mr. Judon was enrolled at Tier E based on a monthly income of $1,281.10 for two adults.  Tr. 52.  
9. The Commission issued payment arrangement was cancelled when Mr. Judon qualified for the CAP program and was certified in February of 2011.  Tr. 63.  
10. Mr. Judon recertified in the CAP program on April 26, 2012 at Tier D based on a monthly income of $721.10 for two adults.  Tr. 67; PECO Exh. 3.  
11. A credit of $330.25 was made to the household account based on information provided to PECO that showed that the household should have been at Tier D instead of Tier E from April 26, 2011 to March 27, 2012.  The account has been at Tier D since that point.  Tr. 66-67; PECO Exh. 3.  
12. The CAP program and budget billing are two separate programs that PECO has to assist customers.  Tr. 53-55.  
13. The CAP program is based on income and provides the customer with a discount on their bill which is taken on the total bill and takes into account the customer’s usage.  Tr. 55, 59-60.
14. The budget billing program uses the previous 12-month period and takes the average from that period to set the household’s budget amount.  The budget bills are adjusted every three months to prevent the household from being over or under billed for their usage.  Tr. 53-54.
15. Complainant or Mr. Judon have never called PECO to ask to be removed from the budget billing program.  Tr.  57.
16. Complainant’s current outstanding balance owed for electric service is $267.75.
  All of the outstanding balance is CAP arrears.  Tr. 70; PECO Exh. 1.
17. PECO conducted a high bill field visit at the Service Address on February 20, 2013.  PECO Exh. 6.

18. PECO determined that the Complainant’s potential electric consumption was 1,395 kilowatt hours.  Tr. 91; PECO Exh. 6.

19. The technician took a reading of the electric meter on February 20, 2013 at 59986 kWh and subtracted the prior billed reading on January 28, 2013 at 59391 kWh.  The difference in the meter readings yielded (59986 - 59391 = 595) 595 kWh over 23 days which is 595/23= 25.86 daily average use or 25.86 x 30 days/month = 776 kWh per month.  Tr. 96; PECO Exh. 6.  
20. This is a decrease in the Complainant’s usage at the Service Address.  Tr. 97.  
21. The PECO technician conducted a passing load test with the microwave oven at the Service Address to test the accuracy of the electric meter.  The electric meter was found to be accurate at 701 Watts out of 700 Watts or a tolerance of (701/700 = 1.0014) 100.14%.  Tr. 95; PECO Exh. 6.

22. The PECO technician found that the thermostat indicated that the furnace filter needed to be changed.  Tr. 97; PECO Exh. 6.
23. Complainant also indicated that they run a space heater in the bathroom 24 hours per day.  The space heater has 540 kWh of potential usage.  Tr. 97; PECO Exh. 6.
24. According to Complainant, the space heater in the bathroom did not work until sometime in 2011.  Further, the thermostat was changed in the unit about three times between 2010 and 2011.  Tr. 104-105.

25. Complainant uses four air purifiers because of the issues with the furnace filter.  Tr. 97; PECO Exh. 6.  
26. The technician indicated that the air purifiers, the filter issue and the space heater could be driving up the Complainant’s usage.  Tr. 97; PECO Exh. 6. 

27. A brief history of Complainant’s usage is as follows:

	Month
	Elec. (kWh)

’10      ’11       ‘12

	01
	n/a
	522
	1581

	02
	n/a
	479
	850

	03
	n/a
	389
	960

	04
	n/a
	333
	892

	05
	n/a
	269
	735

	06
	n/a
	744
	737

	07
	n/a
	1020
	976

	08
	n/a
	693
	862

	09
	286
	565
	525

	10
	453
	396
	280

	11
	444
	1492
	726

	12
	594
	2104
	754


PECO Exh. 1. 

DISCUSSION


The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied her burden of proof.
To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

1.
Payment Agreement
Sections 1405(a) and (c) of the Public Utility Code read as follows: 

§ 1405. Payment agreements

(a) GENERAL RULE. -- The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.
 

*
 
*

*
(c) CUSTOMER ASSISTANCE PROGRAMS. -- Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa.C.S. §§ 1405(a) and (c).  Complainant must demonstrate that Respondent either violated these provisions or Complainant is entitled to relief under these provisions.  



Complainant’s household is currently enrolled in the CAP program and all of the current arrears are CAP arrears.  Pursuant to Section 1405(c) of the Public Utility Code, the Commission cannot provide a payment agreement.  66 Pa. C.S. § 1405(c).  The Commission cannot grant the relief sought by the Complainant.  

2.
High Bill


Complainant also alleged that her bills were too high since the household is enrolled in the CAP program and experienced a decrease in income in May of 2011 which changed the household from Tier E to Tier D.  
In Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980), the Commission explained the process of meeting the burden of proof regarding a high bill complaint.  Pursuant to Waldron, the complainant has the burden to put forth evidence establishing a prima facie case.  The Commission concluded in Waldron that the complainant may establish a prima facie case to satisfy the burden of proof, by showing that: 

(1) the number of occupants of the household has not changed;

(2) the potential for energy utilization is low; and 

(3) the prior billing history shows no previous abnormalities.

Once a prima facie case has been established, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Id.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Co., 1994 Pa. PUC LEXIS 95.  Although the burden of going forward with the evidence may shift from one party to another, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980), and Waldron.
More recently, the Commission, consistent with its holdings in Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Commission Opinion and Order entered October 13, 2010) and Thomas v. PECO Energy Co., Docket No. C-2010-2187197 (Commission Opinion and Order entered November 15, 2011), indicated that the Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”  Bennett at 6 (emphasis added).  



The Commonwealth Court in Milkie v. Pa. Public Utility Commission, 768 A.2d 1217, 1219-20 (Pa. Cmwlth. 2001), provided the controlling principle in alleged overbilling cases.  Milkie established that even when the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his or her case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.


Further, the Commonwealth Court interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view 

is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pa. P.U.C., 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.


Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 (emphasis added).  Finally, where the Commission has dismissed the complaint because the customer failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236 (footnotes omitted).

Milkie at 1219-20.


The number of people in the Complainant’s household has not changed since August of 2010.  The household only includes the Complainant and her grandson, Mr. Judon.  Thus, the Complainant has not established that there was a change in the occupancy at the Service Address.  
An examination of PECO Exhibit 1 reveals that the energy usage is seasonal with more electric use during the winter months.  The Complainant has indicated that while the house is equipped with a gas heater, there is an electric space heater in the bathroom which has been in use since sometime in 2011.  See the table below.  FOF  27.

	Month
	Elec. (kWh)

’10      ’11       ‘12

	01
	n/a
	522
	1581

	02
	n/a
	479
	850

	03
	n/a
	389
	960

	04
	n/a
	333
	892

	05
	n/a
	269
	735

	06
	n/a
	744
	737

	07
	n/a
	1020
	976

	08
	n/a
	693
	862

	09
	286
	565
	525

	10
	453
	396
	280

	11
	444
	1492
	726

	12
	594
	2104
	754


The record contains evidence regarding potential energy utilization at the Complainant’s Service Address.  PECO Exhibit 6.  The potential energy utilization was found to be comparable to the usage experienced by the Complainant with two exceptions.  For November and December of 2011, the household usage is above the potential energy utilization but this could have been caused by the continuous usage of the space heater in the bathroom and more usage of the air purifiers to counteract the furnace filter that needed to be changed.  Further, the fact that the filter needed to be changed in the furnace would cause the blower to run continuously which would increase usage.  Therefore, it appears that there are no malfunctions in the Respondent’s equipment.    
The evidence shows no change in occupancy from August 2010 until the present in the household at issue.  It is also worth noting that the Respondent produced uncontradicted evidence through its witness, that verification of the electric meter was conducted at the Service Address and the meter was registering accurately.  Respondent’s witness also offered uncontradicted testimony that an appliance analysis was performed at the Service Address and confirmed that the Complainant had the potential to use the amount of electricity for which she had been charged.  There was no other evidence presented by the Complainant that would be relevant to show that the household’s bills were unreasonably high.  
Respondent acknowledged that it did provide the Complainant’s grandson, Mr. Judon, a credit to his account in the amount of $330.25.  The credit was to account for information provided by the Complainant in her formal Complaint that there was a change in income for the household in May, 2011 and that the information was provided to PECO at that time.  Based on the new income information, the Company determined that the household should have been recertified from Tier E to Tier D.  Tier D entitled the household to a greater discount off their total bill.  As such, the Company properly applied the discount retroactively from April 26, 2011 to March 27, 2012.  It does not appear that the Complainant or the household is entitled any other credits.  Some of the issue here appears to be the Complainant’s confusion regarding differences between the CAP program and the budget billing.  However, the Respondent’s witness offered credible testimony that the household’s bill can still fluctuate and increase based on the usage, which in this particular instance has increased.  
The evidence presented by PECO in this proceeding on the issue of overbilling is persuasive.  The Complainant was able to show that there was an issue related to the Tiers for the CAP program, but the Company has already resolved this issue by providing a credit to the household’s account.  Because the Complainant has not sustained her burden of proof to establish a case of overbilling, the formal Complaint must be dismissed.  

CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4.
The Commission cannot grant payment arrangements on CAP arrears.  66 Pa. C.S. § 1405(c).
5.
Complainant has not sustained her burden of proof regarding a request for a payment arrangement.
6.
Complainant has not sustained her burden of proof regarding her allegation of a high bill.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Ms. Eunice Burch against PECO Energy Company at Docket No. F-2012-2328890 is dismissed.

2. That the Secretary’s Bureau shall mark Docket No. F-2012-2328890 closed.

Date: August 22, 2013





/s/












Marta Guhl








Administrative Law Judge

� 	The Complainant responded to the Order via correspondence dated February 15, 2013 which indicated that she was confused by the Complaint form and that her protection from abuse order does not apply directly to PECO.  While it appears from the correspondence that the Complainant does have a protection from abuse order, the Complainant did not include any copy of that order with her correspondence.  I, therefore, am not able to assess whether this is a current order or one that has lapsed or the extent of the order.  It was the obligation of the Complainant to provide a copy of the order to me as per my Interim Order dated February 5, 2013.  Since the Complainant failed to provide me with a copy for whatever the reason, I cannot determine if she is entitled to the protections afforded by the Commission when there is a valid protection from abuse order.  


� 	Since August 2010, there have been two customer initiated payments on the account.  Tr. 24, 63; PECO Exh. 1.  There were two more payments by the Low Income Home Energy Assistance Program (“LIHEAP”) in 2011 and 2012.  Tr. 24, 63; PECO Exh. 1.  There was one payment from the Utility Emergency Services Fund (“UESF”) in December of 2012.  Tr. 24, 63; PECO Exh. 1.
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