BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Daniel Roberts					:
							:
	v.						:		C-2013-2375402
							:
Pennsylvania Power Company			:



INITIAL DECISION


Before
Mary D. Long
Administrative Law Judge


The complaint is dismissed because the Complainant failed to appear at the scheduled hearing.

PROCEDURAL HISTORY

Daniel J. Roberts (Complainant) filed a formal complaint on July 12, 2013, against Pennsylvania Power Company (Penn Power) alleging that he wants to pay his account balance in cash, but neither the Penn Power automated payment system nor payment centers will recognize his account.  Penn Power filed an answer and new matter on August 13, 2013.  Penn Power alleges that the Complainant has been given detailed instructions explaining the procedure for making payments at payment centers and that he can pay his bill using a money order or cashier’s check if he does not have a checking account or a debit card.  Penn Power further avers that the Complainant has accrued a substantial past due balance in excess of $8,000 and has not made a payment on his account since 2011.  In the new matter Penn Power alleges that this complaint is the latest in a series of complaints that have been filed by the Complainant in an effort to avoid paying his bill.  Penn Power provided a timeline of the complaints and observes that the complaint process coincides with the Commission’s Winter Moratorium Period.  Accordingly, in Penn Power’s view, the Complainant is abusing the Commission’s complaint procedures to avoid paying his bill and avoid termination of electric distribution services.  Penn Power requested expedited resolution of this formal complaint and also permission to terminate the Complainant’s electric distribution service pursuant to 52 Pa.Code § 56.100.

By hearing notice dated August 26, 2013, this matter was scheduled for a hearing by telephone on October 4, 2013 and assigned to me for disposition.  The hearing notice also warned that “You may lose the case if you do not take part in this hearing and present facts on the issues raised.”  On August 26, 2013, I issued a prehearing order which detailed the procedures for the conduct of the scheduled hearing.  The prehearing order provided instructions for requesting a continuance and contact information for both the Pittsburgh and Harrisburg Offices of Administrative Law Judge.  The prehearing order also warned the Complainant that a failure to appear would result in the dismissal of his complaint.  Neither the hearing notice nor the prehearing order was returned by the U.S. Postal Service.

The day before the hearing, on October 3, 2013, the Complainant telephoned my office to request a continuance due to an unspecified “family tragedy.”  The Complainant was instructed that the request had to be in writing and had to provide details of the nature of the family tragedy.  The Complainant was also instructed to contact the utility’s counsel to seek consent for the continuance.  No written request for a continuance was received.

The hearing convened as scheduled the following day.  Margaret A. Morris, Esquire appeared on behalf of Penn Power along with two witnesses.  The Complainant failed to appear at 10:00 a.m.  The hearing was recessed until 10:20 a.m.  During the recess my legal assistant called the Complainant at the telephone number listed on his complaint.  She received a recording that the voicemail box had not been set up and was unable to leave a message.  Following the recess Ms. Morris represented that she had contacted the Complainant numerous times and had spoken to him at the telephone number on the complaint form.  Ms. Morris made a motion to dismiss the complaint for failure to prosecute.  She also made a motion to present evidence on the abuse of process claim made in the new matter and to pursue the request to terminate service during the Winter Moratorium.  
[bookmark: _GoBack]The motion to dismiss the complaint was granted, but the motions to present evidence on the new matter and the request to terminate were denied.  The record closed at the conclusion of the hearing.  This decision memorializes the dismissal of the complaint due to the failure of the Complainant to appear and prosecute his complaint.

DISCUSSION

Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.[footnoteRef:1]  However, this due process requirement is satisfied when the parties are provided notice and the opportunity to appear and be heard. [footnoteRef:2] [1:  	Schneider v. Pennsylvania Pub. Util. Comm’n., 479 A.2d 10 (Pa. Cmwlth. 1984).
]  [2:   	Id.
] 


Notice of the hearing was sent to the Complainant by regular first-class mail to the address stated on the complaint.  None of this mail was returned to the Commission by the U.S. Postal Service.  

I issued a Prehearing Order on August 26, 2013, which, among other things,  reminded the parties of the hearing location, date and time as well as how to obtain a continuance.  That order also notified the parties of the consequence of failing to appear.  This order, which was also mailed to the Complainant at the address stated on the complaint, was never returned.  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.[footnoteRef:3]  Therefore, the Complainant is deemed to have received these documents and had sufficient notice of the Commission’s procedures and notice of the location, date and time of the scheduled hearing. [3:  	Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Chartiers Industrial and Commercial Dev. Auth. v. Allegheny County Bd. of Property Assessment Appeals and Rev., 645 A.2d 944 (Pa. Cmwlth. 1994); and Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Commission Opinion and Order entered Sept. 16, 2010).  ] 


Section 332(a) of the Public Utility Code places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, the Complainant has the burden of demonstrating that the facts alleged in his complaint are true and that he is entitled to the relief that he has requested.

By not appearing for the scheduled hearing to present evidence, the Complainant failed to meet his burden of proof.  Consequently, the complaint must be dismissed.  The 
Complainant was notified of the scheduled hearing location, date and time, as well as how to contact the Office of Administrative Law Judge.  When the Complainant did contact the office, he was provided with specific instructions for requesting a continuance.  He failed to follow the instructions provided and did not submit a written request which included a detailed reason why he could not appear.[footnoteRef:4]  Under these circumstances, the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of the Complainant have been fully protected.  The motion to dismiss of Penn Power is granted and the complaint is dismissed with prejudice. [4:  	52 Pa.Code § 1.15(b), provides that a request for a continuance should be made in writing five days in advance of the hearing and will only be considered upon good cause shown.  This instruction is also provided in Prehearing Order at ¶ 2.] 


CONCLUSIONS OF LAW

1.	The due process rights of the Complainant have been fully protected.  Schneider v. Pennsylvania Pub. Util. Comm’n., 479 A.2d 10 (Pa. Cmwlth. 1984).

2.	By failing to appear at his scheduled hearing the Complainant has waived his claims and has failed to sustain his burden of proof.  66 Pa.C.S. § 332(f).




ORDER


THEREFORE,

IT IS ORDERED:

1.	That the motion to dismiss the complaint of Daniel Roberts at PUC Docket No. C-2013-2375402 by Pennsylvania Power Company is granted.

2.	That the complaint of Daniel Roberts against Pennsylvania Power Company at PUC Docket No. C-2013-2375402 is dismissed with prejudice.

3.	That the Secretary mark the docket at C-2013-2375402 closed and discontinued.


Date:  October 4, 2013						/s/			
							Mary D. Long
							Administrative Law Judge
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