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INTRODUCTION


		In this case, the Complainant alleged that he was being over billed by his electric company, has not received monthly bills and received poor customer service.  Among other things, the Complainant would like a payment agreement to resolve his outstanding balance and to receive monthly bills in paper form, not electronically.  This Initial Decision grants the Complainant’s request for a payment agreement and directs the utility to provide monthly bills in paper form, but denies all other allegations in the Complaint, including the averment that he is being over billed.


HISTORY OF THE PROCEEDING


		On March 12, 2013, Fred Lavner filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against PECO Energy Company (PECO or “the Company”), Docket Number C-2013-2357426.  In his Complaint, Mr. Lavner indicated that there are incorrect charges on his bill and that he would like a payment agreement.  Mr. Lavner added that he has filed many informal complaints against PECO at the Commission and believes that the Company is not being truthful in responding to his claims and problems on the account.  Mr. Lavner averred that the billing and usage amounts on his bill are erroneous, he has gone months without getting a bill, he requested an on-site audit that was never scheduled and he wants a short term payment plan so that he “can get everything right and give me the opportunity to live a normal life as a PECO customer.”  Mr. Lavner seeks an audit, a payment agreement and assurances from PECO that he will get monthly paper bills in the mail or electronically.

		On April 24, 2013, PECO filed an Answer with New Matter in response to Mr. Lavner’s Complaint.  The New Matter was accompanied by a Notice to Plead.  In its Answer, PECO denied that Mr. Lavner was being overcharged or that there were errors on his utility bills.  PECO further noted that Mr. Lavner has received two payment agreements issued by the Company and two payment agreements issued by the Commission’s Bureau of Consumer Services (BCS).  PECO further provided that Mr. Lavner’s current bill is $2,168.76 and that he is not receiving paper bills because he is enrolled in electronic billing (e-billing).  PECO also averred that it has reached out to Mr. Lavner to schedule a high bill field investigation but that Mr. Lavner has not responded.  In its New Matter, PECO averred that Mr. Lavner is not entitled to a payment agreement because he has defaulted on a prior Commission issued payment agreement.  PECO added that Mr. Lavner has not demonstrated that he has had a decrease in income that warrants a subsequent Commission-ordered payment agreement.  PECO concluded that the Commission should dismiss Mr. Lavner’s Complaint and attached multiple documents in support of its position.

		Mr. Lavner’s Answer to PECO’s New Matter was due no later than May 17, 2013.  52 Pa.Code §§ 5.63(a), 1.12(a), 1.56(a)(1) and (b).  Mr. Lavner did not file an Answer to PECO’s New Matter.

		On May 2, 2013, the Commission served a Telephone Hearing Notice establishing an Initial Telephonic Hearing for this matter for Wednesday, June 26, 2013 at 10:00 a.m. and assigning me as the Presiding Officer.  On May 6, 2013, a Prehearing Order was served establishing the procedural rules that would govern the Hearing.

		The Hearing was held on June 26, 2013 as scheduled.  Mr. Lavner appeared pro se.  Shawane Lee, Esquire appeared on behalf of PECO.  Prior to going on the record, the parties were given an opportunity to have settlement discussions.  In lieu of settlement discussions, however, PECO requested that the Hearing be continued so that the Company could conduct a high bill investigation at the Service Address that would aid settlement discussions.  Mr. Lavner did not oppose the request.  As a result, because PECO’s request was reasonable and unopposed, it was granted and formalized by Order dated July 1, 2013.  A Hearing Cancellation/Reschedule Notice was issued on July 1, 2013 rescheduling the Hearing for Wednesday, July 24, 2013.

		The second Hearing was held on July 24, 2013 as scheduled.  Mr. Lavner again appeared pro se and presented oral testimony.  Ms. Lee again appeared on behalf of PECO and presented two witnesses who sponsored a total of 13 exhibits, 12 of which were admitted into the record during the Hearing.  A transcript of 82 pages was created.  On August 2, 2013, PECO served a late-filed Exhibit Number 14 that was formally admitted into the record by Order dated September 18, 2013.  The record closed in this proceeding on August 5, 2013 when the transcript was submitted to the Commission.

This matter is now ready for disposition.  For the reasons discussed further below, Mr. Lavner’s Complaint will be sustained in part and denied in part.

FINDINGS OF FACT

1. The Complainant in this case is Fred Lavner.

2. The Respondent in this case is PECO Energy Company.

3. The Service Address is 39 Cornell Road, Bala Cynwyd, PA.

4. Mr. Lavner’s home has four bedrooms and is 2,200 square feet.  Tr. 17-18.

5. Only Mr. Lavner and his wife live in the home.  Tr. 18.

6. The total monthly gross income for Mr. Lavner’s home is approximately $5,400-$6,000.  Tr. 19-20.

7. Mr. Lavner had a previous business where his average gross income was $25,000 per month.  Tr. 20.
 
8. In October, 2012, Mr. Lavner was told by a PECO customer service representative that he is enrolled in paperless billing even though he never made that request.  Tr. 21.

9. Mr. Lavner has paid past PECO bills through one-time online payments.  Tr. 21.

10. Mr. Lavner contacted PECO several times to request a paper bill.  Tr. 22.

11. Mr. Lavner was unaware that he defaulted on any payment agreement.  Tr. 22-23.

12. Dana McCollum is a regulatory assessor at PECO and reviews informal and formal complaints filed against the Company at the Commission.  Tr. 26.

13. PECO Exhibit Number 1 is the account activity statement for Mr. Lavner’s account regarding his utility service.  Tr. 27-28; PECO Exh. No. 1.

14. PECO Exhibit Number 1 demonstrates that Mr. Lavner’s payment history is sporadic and that he is enrolled in budget billing at $368 per month.  Tr. 28-29; PECO Exh. No. 1.

15. The current balance on Mr. Lavner’s bill is $4,543.76.  Tr. 29, 44; PECO Exh. No. 1.

16. PECO Exhibit Number 2 is the collection history on Mr. Lavner’s account.  Tr. 30; PECO Exhibit No. 2.

17. Mr. Lavner was issued 10-day termination notices on October 24, 2011, December 27, 2011, October 23, 2012, December 18, 2012, February 25, 2013 and March 28, 2013.  Tr. 30-31; PECO Exh. No. 2.

18. Each of Mr. Lavner’s terminations were halted or delayed when either he filed an informal complaint at BCS, a utility report was filed by PECO or he filed his formal Complaint.  Tr. 30-31; PECO Exh. No. 2.
 
19. PECO Exhibit Number 3 is the payment agreement history for Mr. Lavner’s account showing two Company-issued payment agreements and two Commission-issued payment agreements, none of which were kept.  Tr. 32-34; PECO Exh. No. 3.

20. PECO Exhibit Number 4 is a financial history exhibit for Mr. Lavner providing Mr. Lavner’s total monthly income given when he calls PECO.  Tr. 34; PECO Exh. No. 4.

21. On March 7, 2013, Mr. Lavner reported a monthly income of $4,701.  Tr. 34; PECO Exh. No. 4.

22. PECO Exhibit Number 5 is a letter from Ms. McCollum to Mr. Lavner dated June 18, 2013 acknowledging his Complaint and the Hearing.  Tr. 35; PECO Exh. No. 5.

23. PECO Exhibit Number 9 is a Case Details Report of an informal complaint Mr. Lavner filed at the BCS on October 4, 2010 regarding a payment agreement and a 10-day termination notice.  Tr. 36; PECO Exh. No. 9.

24. PECO does not automatically enroll customers in e-billing.  Tr. 37.

25. Mr. Lavner removed himself from e-billing as of October 28, 2010 and his bills are now sent to the Service Address.  Tr. 38.

26. There are no PECO records from the postal service indicating that mail sent to the Service Address was not delivered.  Tr. 38-39.

27. PECO Exhibit Number 10 is a Case Details Report of an informal complaint Mr. Lavner filed at BCS on April 9, 2010 where BCS granted Mr. Lavner a payment agreement.  Tr. 39; PECO Exh. No. 10.

28. PECO Exhibit Number 11 is the BCS Decision Report dated May 8, 2012 granting Mr. Lavner a second payment agreement.  Tr. 40; PECO Exh. No. 11.

29. PECO Exhibit Number 12 is a Case Details Report regarding an informal complaint filed by Mr. Lavner on September 11, 2012 regarding a billing and security deposit dispute.  Tr. 41; PECO Exh. No. 12.

30. PECO Exhibit Number 13 is the BCS Decision Report for the informal complaint filed March 9, 2013 regarding Mr. Lavner’s contention that PECO has not contacted him regarding the high bill dispute.  Tr. 43; PECO Exh. No. 13.

31. PECO does not continue to bill the customer for usage when there is a service outage.  Tr. 44.

32. Mr. Lavner’s electric service was out from August 28, 2011 to August 31, 2011.  Tr. 44.

33. Thomas Lerro is the senior field foreman supervisor for PECO’s high bill field investigation group and has worked for PECO for 33 years.  Tr. 51-52.

34. Mr. Lerro supervises eight field technicians who visit individual properties and conduct high bill investigations.  Tr. 52.

35. PECO Exhibit Number 7 is the completed field investigation form for the Service Address conducted by PECO on July 16, 2013.  Tr. 52-53; PECO Exh. No. 7.

36. The field investigation provides an estimate of utility usage based on appliances found at the Service Address and based on a national average of appliance usage.  Tr. 53-54.

37. The Service Address had a potential for an average summer usage of 4,050 kilowatt hours (kwh).  Tr. 54-55; PECO Exh. No. 7.

38. The results of the test of Mr. Lavner’s meter revealed that the meter was operating within guidelines established by PECO and the Commission.  Tr. 57-58; PECO Exh. No. 7.

39. PECO Exhibit Number 8 is the reverse side of the field investigation form where it is noted that Mr. Lavner’s bills were correct as rendered.  Tr. 60-62; PECO Exh. No. 8.

40. An email address is required in order for PECO to provide e-billing for a customer.  Tr. 72.

41. Mr. Lavner was receiving e-bills at flavner@comcast.net from November 28, 2005 to October 28, 2010.  Tr. 72-73.

42. PECO Exhibit Number 14 is an E-billing Exhibit and E-billing Terms and Conditions.  PECO Exh. No. 14.

DISCUSSION

		Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).  "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In this proceeding, Mr. Lavner seeks a determination that his utility bills are incorrect and would like to be placed on a payment agreement to allow him to pay down his outstanding balance over time.  Mr. Lavner also seeks to ensure that he receives paper billing every month.  Mr. Lavner, therefore, has the burden of proof in this proceeding.

If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron).

The decision of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

		In this case, Mr. Lavner has a raised a number of issues.  Each of these issues will be addressed in turn below.

Mr. Lavner Has Not Demonstrated That PECO Has Erroneously Billed Him

		During the Hearing, Mr. Lavner testified that his electric bills have been high over the last year-and-a-half “in light of the fact that there are only two seniors living in the house.  We are not in the home about two weeks out of the month, and HVAC is turned off when we’re away.  So my complaint has been high bill.”  Tr. 16.

		In response to his high bill complaint, PECO presented the testimony of Dana McCollum, a regulatory assessor at PECO, and Thomas Lerro, a senior field foreman supervisor for PECO’s high bill investigation group.  Ms. McCollum sponsored multiple exhibits, most notably the Account Activity Statement for Mr. Lavner’s account which details Mr. Lavner’s payment history and utility usage from September, 2010 to July, 2013.  Tr. 27-28; PECO Exh. No. 1.  Similarly, Mr. Lerro sponsored two exhibits that comprise the reports pertaining to the completed field investigation form for the Service Address conducted by PECO on July 16, 2013.  Tr. 52-62; PECO Exh. Nos. 7 and 8.  Both Ms. McCollum and Mr. Lerro testified in support of PECO’s position that Mr. Lavner’s bills are correct as rendered.

The burden of proof for “high bill” complaints has been established in Waldron, supra, and its progeny.  See, Nicolas Montagna d/b/a Montagna Homes v. National Fuel Gas Distribution Corp., Docket Number C-2011-2243674, Opinion and Order (entered April 12, 2012).  In Waldron, the Commission stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100; see also, Nehemiah B. Thomas v. PECO, Docket No. C-2010-2187197, Order (entered November 15, 2011) (“the Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high”).

PECO witness Lerro testified that the results of the high bill investigation conducted on July 16, 2013 revealed that Mr. Lavner’s meter tested within the guidelines established by PECO and the Commission.  Tr. 57-58; PECO Exh. No. 8.  The field investigation also revealed that the Service Address has a potential for average summer usage of 4,050 kwh based on the appliances found at the Service Address.  Tr. 54-55; PECO Exh. No. 7.

Additionally, record evidence in this case demonstrates that Mr. Lavner’s kwh usage during the past three years was as follows:

	
	2010
	2011
	2012
	2013

	January
	
	1456
	1398
	1301

	February 
	
	1356
	1368
	1402

	March
	
	1211
	1273
	1128

	April
	
	1606
	1246
	1064

	May
	
	2093
	1887
	1620

	June
	
	2937
	2159
	2747

	July 
	
	4012
	4015
	

	August
	
	3172
	3157
	

	September
	3296
	2593
	2226
	

	October
	1632
	1285
	1326
	

	November
	1377
	1473
	1249
	

	December
	1575
	1528
	1507
	



PECO Exh. No. 1.

When looking at Mr. Lavner’s electric usage for each month year over year for the last two years data is provided, only four out of the twelve months available for both 2011-12 and 2012-13 show an increase in usage (February, June, July and October).  For one of those months – July, 2011 compared to July, 2012 – the kwh increase was minimal (3 kwh increase).  For two of those four months the most recent usage data was less than the same data for the same month two years prior – June, 2013 compared to June, 2011 and October, 2012 compared to October, 2010.  As a result, Mr. Lavner’s usage history does not support a finding that his utility bill increased unreasonably or that he was being billed erroneously.  When looking at the usage history year to year, there is not a clear pattern of high bills that would support a conclusion of erroneous billing under Waldron.  While some variation in electric usage year after year is reasonable, Mr. Lavner’s usage history reveals consistent or even reduced usage more than it reveals unreasonably high usage.

		Furthermore, Mr. Lavner has not presented any evidence that would support a finding of a high bill, including a change in the number of occupants residing at the household, the potential for energy utilization or any other relevant facts or circumstances that support a finding that his bills are too high.  This is consistent with PECO’s evidence that Mr. Lavner’s meter was operating within PECO and Commission guidelines and that Mr. Lavner’s bills were correct as rendered.  Tr. 57-62; PECO Exh. Nos. 7 and 8.  Mr. Lavner testified that he and his wife are not in the home two weeks each month and the heating and cooling is turned off when they are away.  Tr. 16.  This explains why the monthly kwh is significantly lower than the 4,050 kwh potential identified in the high bill investigation but does not, however, demonstrate that PECO’s bills were erroneous.

		Finally, during the Hearing, Mr. Lavner cross-examined Mr. Lerro regarding Mr. Lerro’s testimony wherein he incorrectly compared Mr. Lavner’s monthly usage.  Tr. 63.  Although Mr. Lavner correctly noted that Mr. Lerro incorrectly compared June, 2013 usage to July, 2012 usage, instead of June, 2012 usage, the correct comparison also does not support a finding of incorrect billing because, although the June, 2013 usage, as noted above, is higher than the June, 2012 usage, it is less than the June, 2011 usage.  Therefore, even the correct comparison of June usage data does not support a finding that Mr. Lavner’s bills were high.  Additionally, this usage data is significantly outweighed by the usage data comparisons for all 34 months of usage data available in PECO Exhibit Number 1 that, when viewed overall, do not evidence high or incorrect billing.  To the extent that some month’s usage was higher than the same month’s usage in the prior year, there is not a sufficient pattern to support a conclusion that Mr. Lavner was being over billed by PECO.  Mr. Lavner has failed to satisfy his burden under Waldron.

		As such, Mr. Lavner’s argument that his utility bills were incorrect will be rejected.

Mr. Lavner Is Entitled To A Payment Agreement For His Outstanding Amount Owed

		In his Complaint, Mr. Lavner indicated that he would like a payment agreement and noted he would like “a reasonable short-term accelerated payment plan to get a zero balance.”  Mr. Lavner added during the Hearing that he would like to “start paying against the balance” he has accrued.

		In response, PECO witness McCollum testified regarding Mr. Lavner’s account activity statement, payment history, current balance, collection history and payment agreement history, among other things.  Tr. 27-34.  Ms. McCollum also presented multiple PECO Exhibits in support of the Company’s position that Mr. Lavner is not entitled to any further payment agreement.

Through Chapter 14 of the Public Utility Code, the Commission has the authority to establish a payment agreement for customers with outstanding bills pursuant to certain guidelines related to total household income and household size.  66 Pa.C.S. § 1405(b).  More specifically, Chapter 14 limits the length of time the Commission can order a Company to allow a customer to resolve an unpaid balance on an account that is subject to a payment agreement based on the gross monthly household income in relation to the federal poverty level.  For example, the Commission may order a Company to allow a customer whose gross monthly household income does not exceed 150% of the federal poverty level a payment agreement over a period of up to five (5) years.  66 Pa.C.S. § 1405(b)(1).

Record evidence demonstrates, however, that the Commission’s BCS has previously ordered two payment agreements for Mr. Lavner.  PECO Exh. No. 3.  Section 1405(d), however, prohibits the Commission from establishing or ordering a utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement, absent a change in income.  66 Pa.C.S. § 1405(d).  A change of income is defined as a decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.  66 Pa.C.S. § 1403.

In this case, Mr. Lavner testified that the total gross monthly income for his household is approximately $5,400-$6,000 and that there are only two people living in his home.  Tr. 18-20.  The 2013 United States Department of Health poverty income guidelines provide that 100% of the federal poverty level for a household with two residents is $1,292.50 per month.  78 Fed. Reg. 5182-5183.  Using Mr. Lavner’s total gross monthly household income of $5,400, the lower end of his estimate, Mr. Lavner is at 417% of the federal poverty level ($5,400 / $1,292 = 4.17).  As a result, in order to demonstrate a change in income to warrant an additional payment agreement, Mr. Lavner must have experienced a decrease in income of 20% or more.

During the Hearing, Mr. Lavner testified that he had a previous business where his average gross income was $25,000 per month.  Tr. 20.  The Company did not dispute this testimony.  As a result, Mr. Lavner experienced a decrease in household income of more than 20% because his income decreased from $25,000 per month to approximately $5,400 per month (($25,000 - $5,400) / $25,000 = 78.4%).  Mr. Lavner has experienced a change in income sufficient to warrant an additional payment agreement pursuant to Chapter 14.  At 417% of the federal poverty level, Chapter 14 limits the ability of the Commission to order a payment agreement to no longer than six (6) months to pay his outstanding balance with PECO.  66 Pa.C.S. § 1405(b)(4).  Although the Commission has indicated that Chapter 14 does not require the Commission to issue a second payment agreement when the change in income provides the same repayment period as the original payment agreement, see, Caroline Maitland v. UGI Penn Natural Gas Inc., Docket Number C-20078353, Opinion and Order (entered Aug. 20, 2008), in this case, a second payment agreement is reasonable where there are exacerbating circumstances such as a delayed high bill investigation and concerns regarding billing method.

		As such, Mr. Lavner’s request for a payment agreement will be sustained and PECO will be directed to bill Mr. Lavner for his current usage plus 1/6th of the outstanding balance until the arrearage is satisfied.

Mr. Lavner Has Not Demonstrated That He Was Improperly Billed

		In his Complaint, Mr. Lavner averred that he has had difficulty receiving bills from PECO.  Mr. Lavner stated that “he can go months without getting a bill from PECO” and that he would like “assurances from PECO that I will get monthly paper bills in the mail or e-bills.”  During the Hearing, Mr. Lavner testified that he has not received any bill since October, 2011, although he has received shut-off notices.  Tr. 20-22.  Mr. Lavner testified that, when he called PECO, he was told that he was enrolled in paperless billing.  Tr. 21.  Mr. Lavner added that he never enrolled in paperless billing but he did make one-time payments online through the PECO website.  Tr. 21.

		In response to Mr. Lavner, PECO witness McCollum testified that Mr. Lavner was enrolled in e-billing from November 28, 2005 to October 28, 2010 and did not receive a paper bill during that time.  Tr. 37, 38, 72.  Instead, bills were delivered via the Internet.  Tr. 27.  Ms. McCollum added that PECO does not automatically enroll customers in e-billing.  Tr. 37.  Ms. McCollum noted that when Mr. Lavner removed himself from e-billing on October 28, 2010, his bills have been sent to the Service Address of 39 Cornell Road in Bala Cynwyd, PA since that time.  Tr. 38.  Ms. McCollum testified that there are no PECO records from the postal service of returned mail indicating that Mr. Lavner’s bills were not received at the Service Address.  Tr. 38-39.  PECO also presented Exhibit Number 14 which is the e-billing exhibit and terms and conditions that indicates Mr. Lavner’s e-bills were being sent to his current e-mail address: flavner@comcast.net.  Tr. 72; PECO Exh. No. 14.  Ms. McCollum noted that she exchanged e-mails with Mr. Lavner at that email address as recently as July 7, 2013.  Tr. 73.

		Commission regulations require a public utility to render a bill once every billing period to every residential customer in accordance with approved rate schedules.  52 Pa.Code § 56.11(a).  A utility may utilize electronic billing in lieu of mailing paper bills under certain requirements.  52 Pa.Code § 56.11(b).  Regardless of whether a bill is rendered on paper or electronically, a bill rendered by a public utility for metered residential service must state clearly certain information, including the beginning and end of the billing period and meter reading, whether the bill is estimated, the due date on or before which payment shall be made, among other things.  52 Pa.Code § 56.15.

		In this case, Mr. Lavner expressed significant frustration regarding what he believed was his failure to receive monthly bills.  See e.g., Tr. 78, 80.  Mr. Lavner’s frustration is exacerbated by his concerns that his billing amounts were erroneous, his inability to have a high bill investigation performed at his home, being placed on budget billing, customer service issues and other issues.  Mr. Lavner also testified that he received incorrect information from an investigator at the Commission regarding the disputed bills.  Tr. 79.  Despite these frustrations, however, Mr. Lavner has failed to carry his burden to demonstrate that PECO violated the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff with regard to his billing.

		From October, 2010, when Mr. Lavner opted out of e-billing and was being sent paper bills, PECO’s records indicate that he made approximately twenty (20) payments on his account.  PECO Exh. No. 1.  Some of these payments were quite substantial, although at no point was Mr. Lavner’s account balance reduced to zero.  Id.  Mr. Lavner’s balance began to escalate significantly in the winter of 2012 after which his account was placed on budget billing.  Id.  PECO Exhibit Number 1 demonstrates that Mr. Lavner made one significant payment in the summer of 2012 which significantly reduced his outstanding balance, but that Mr. Lavner made only two payments toward his arrearage between July, 2012 and July, 2013 during which time his balance reached $4,543.76.  Id.  This pattern, which Mr. Lavner did not contest, does not support a finding that Mr. Lavner did not receive utility bills, as he alleged.

		Furthermore, by law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982); see also, Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982).  Mr. Lavner recognized during the Hearing his responsibility to pay for the utility service he uses.  Tr. 79.  As a result, Mr. Lavner was responsible to ensure that he was paying for his utility service even if he was not receiving monthly bills, knowing that he was receiving utility service.  This could have entailed contacting PECO to find his account balance or making estimated payments in an attempt to ensure that his account balance was not significantly high.  Instead, Mr. Lavner only made two payments from July, 2012 to July, 2013 despite knowing that he was continuing to use utility service.  During that time, his balance increased from $224.73 to $4,543.76.  See, PECO Exh. No. 1.

		Nonetheless, Mr. Lavner has now made it sufficiently clear that he no longer wants e-billing but would like to receive his monthly bills in paper format.  PECO will therefore be directed as part of this Decision to ensure that Mr. Lavner is no longer billed electronically but is only sent paper bills.  This portion of Mr. Lavner’s Complaint will be sustained.

		As a result, this portion of Mr. Lavner’s Complaint will be sustained in part and denied in part.  Mr. Lavner has not demonstrated that PECO violated the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff with regard to billing him for utility service.  Mr. Lavner has made it clear, however, that he desires monthly paper bills and PECO will be directed to bill him in that format.

Mr. Lavner Has Not Demonstrated That PECO Provided Him Poor Customer Service

		During the Hearing, Mr. Lavner testified that he has “reached out to PECO numerous times, as I’ve said in my complaint, as far as getting the issue resolved.  The lack of customer service is beyond belief, as far as getting this resolved.”  Tr. 17.  Mr. Lavner also testified that he received incorrect information from a PECO representative regarding prior payment agreements or budget billing and was told varying information about his account from various PECO representatives.  Tr. 22-23.

		There are no Commission regulations establishing a standard of conduct for public utility customer service representatives.  In the absence of specific regulations, Section 1501 of the Public Utility Code governs a public utility’s obligation to provide reasonable service to its customers.  66 Pa.C.S. § 1501.  Section 1501 provides, in pertinent part, that “every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities.”  66 Pa.C.S. § 1501.  In Gallagher v. Bell Telephone Co. of Pa., Docket No. F-8958314, Opinion and Order (entered September 23, 1992)(Gallagher), the Commission held that a public utility had violated Section 1501 by allowing its customer service representatives to refuse to identify themselves to a complainant, by calling the complainant a rude name and by hanging up on the complainant.  Id.; see also, Joel and Jill Haimes v. PPL Electric Utilities Corporation, Docket No. F-002201447, Order (entered April 3, 2008).

		Interactions between a customer and a utility’s customer service representative can be tense at times.  Certainly, Mr. Lavner is frustrated about his perceived lack of billing from PECO, and other related issues.  The customer deserves the right to be treated with courtesy and respect.  Yet, Mr. Lavner has not provided substantial evidence to demonstrate that any treatment he received from a PECO Customer Service Representative, or any PECO employee, was unreasonable or violated the Public Utility Code, the Company’s Commission-approved tariff or a Commission Order or regulation.  Mr. Lavner has not shown that the level of treatment he received from PECO was comparable to that of the service provided in Gallagher. 

		As such, Mr. Lavner has not met his burden of proof to demonstrate that PECO has acted unreasonably or contrary to Commission Order or regulation in its customer service.



Mr. Lavner’s Request For An “Audit” Is Moot

		In his Complaint, Mr. Lavner requested that an audit be performed at his property to validate the monthly PECO usage and charges.  What Mr. Lavner has referred to as an audit is, in fact, a high bill investigation.  Since the filing of the Complaint, PECO conducted a high bill investigation at the Service Address on July 16, 2013.  See, PECO Exh. Nos. 7 and 8.  Mr. Lavner recognized during the Hearing that the audit was performed on that date, although Mr. Lavner indicated he does not agree with the results of the investigation.  Tr. 16.  Nonetheless, the issue is now moot because PECO has performed the requested investigation and ordering PECO to perform a high bill investigation at the Service Address will no longer be considered as part of this Decision.

Conclusion

		In conclusion, substantial record evidence demonstrates that Mr. Lavner is entitled to a payment agreement of no longer than six months to allow him to resolve his outstanding balance with PECO because he has experienced a change in income.  Mr. Lavner has also clearly indicated on the record that he would like to receive monthly bills in paper format and not through e-billing.  Mr. Lavner, however, has failed to satisfy his burden that PECO has over billed him or otherwise violated the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff with regard to its provision of utility service at the Service Address.  A payment agreement will be ordered as part of this decision and PECO will be directed to provide Mr. Lavner his monthly bill in paper form.

		Mr. Lavner’s issues have been addressed through this proceeding.  He has had a high bill investigation performed in his home.  Even though he may not agree with the results of the investigation, the investigation confirms that Mr. Lavner’s bills are correct as rendered.  Mr. Lavner has expressed the need for time to pay off his balance to PECO and is being given six months to do that.  Finally, Mr. Lavner desires to receive his monthly bill in paper form and PECO is being directed to do that.  Mr. Lavner’s Complaint will, therefore, be sustained in part and denied in part.

CONCLUSIONS OF LAW

1. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).

2. "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

3. If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

4. The decision of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.

5. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

6. In establishing whether a “high bill” has been demonstrated, while the accuracy of the meter is an important factor in resolving billing disputes, the Commission will also consider the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98, 100 (1980).

7. The Commission has the authority to establish a payment agreement for customers with outstanding bills pursuant to certain guidelines related to total household income and household size.  66 Pa.C.S. § 1405(b).

8. The Commission is prohibited from establishing or ordering a utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement, absent a change in income.  66 Pa.C.S. § 1405(d).

9. A change of income is defined as a decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.  66 Pa.C.S. § 1403.

10. The 2013 United States Department of Health poverty income guidelines provide that 100% of the federal poverty level for a household with two residents is $1,292.50 per month.  78 Fed. Reg. 5182-5183.

11. At 417% of the federal poverty level, Chapter 14 limits the ability of the Commission to order a payment agreement to no longer than six (6) months to pay his outstanding balance with PECO.  66 Pa.C.S. § 1405(b)(4).

12. Commission regulations require a public utility to render a bill once every billing period to every residential customer in accordance with approved rate schedules.  52 Pa.Code § 56.11(a).

13. A utility may utilize electronic billing in lieu of mailing paper bills under certain requirements.  52 Pa.Code § 56.11(b).  

14. Regardless of whether a bill is rendered on paper or electronically, a bill rendered by a public utility for metered residential service must state clearly certain information including the beginning and end of the billing period and meter reading, whether the bill is estimated, the due date on or before which payment shall be made, among other things.  52 Pa.Code § 56.15.

15. A public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982); see also, Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982).

16. In the absence of specific regulations, Section 1501 of the Public Utility Code governs a public utility’s obligation to provide reasonable service to its customers.  66 Pa.C.S. § 1501.

17. A public utility violates Section 1501 by allowing its customer service representatives to refuse to identify themselves to a complainant, by calling the complainant a rude name and by hanging up on the complainant.  Gallagher v. Bell Telephone Co. of Pa., Docket No. F-8958314, Opinion and Order (entered September 23, 1992); see also, Joel and Jill Haimes v. PPL Electric Utilities Corporation, Docket No. F-002201447, Order (entered April 3, 2008).

18. Mr. Lavner’s formal Complaint against PECO Energy Company should be sustained in part and denied in part.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the formal Complaint filed by Fred Lavner against PECO Energy Company at Docket Number C-2013-2357426 is hereby sustained in part and denied in part.

1. That the portion of Fred Lavner’s Complaint alleging that his bills for utility service from PECO Energy Company are too high or otherwise incorrect is denied.

1. That the portion of Fred Lavner’s Complaint requesting a payment agreement for his arrearage for utility usage from PECO Energy Company is sustained.

1. That the portion of Fred Lavner’s Complaint requesting he receive his monthly bills in paper form is sustained and PECO Energy is directed to provide Mr. Lavner with his monthly bill in paper form going forward.

1. That the portion of Fred Lavner’s Complaint alleging unreasonable customer service is denied.

1. That within 30 days of the date the Commission enters its Order in this case, PECO Energy Company shall tender a bill to Fred Lavner for the unpaid balance of his utility bill.

1. That Fred Lavner shall pay PECO Energy Company the regular amount of his bills as they come due, plus 1/6th of the arrearage owed on his account identified in ordering paragraph number 6, commencing with the first monthly bill received after entry of the Commission’s Order in this case and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on the account has been paid in full.

1. That, as long as Fred Lavner complies with the terms of this Order, PECO Energy Company shall not suspend or terminate his utility service except for valid safety or emergency reasons.

1. That if Fred Lavner fails to comply with the terms of this Order, PECO Energy Company is authorized to suspend or terminate his utility service in compliance with all applicable tariff and regulatory requirements, and to take other action permitted by law.

1. That this matter be marked closed.


Date:	October 2, 2013	______/s/______________________
		Joel H. Cheskis
		Administrative Law Judge
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