                                                                                                                                                                      BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Tyrone Gibbs, FS-7093				:													:		
	v.						:		C-2013-2358084
							:
Global Tel*Link Corporation				:



ORDER DENYING COMPLAINANT’S 
APPLICATION FOR SUBPOENAS 


I.	BACKGROUND


		On October 15, 2013, I received a copy of a pleading entitled “Complainants Motion for Leave to File Subpoenas” from the Complainant, filed pursuant to 52 Pa. Code §5.421.  In accordance with 52 Pa. Code §5.421, Complainant’s Motion will be treated as an Application for Subpoenas (Application). 

		On October 18, 2013, Global Tel*Link Corporation (GTL or the Company) filed timely Objections to Complainant’s Application for Subpoenas (Objections).      

		This matter is now ready for a ruling on whether Complainant’s Application should be granted.

II.	DISCUSSION

		In his Application, Complainant requested that I revisit his subpoena request and allow him to seek subpoenas so that he can complete his case.  As support for his Application, Complainant indicated he thought he had previously requested subpoenas for certain GTL witnesses via letter but that his request was not deemed to be an application for subpoenas by the presiding officer.  He also indicated surprise concerning a witness called by GTL, and further asserted that GTL had not placed the presiding officer on notice as to its witness.  Accordingly, Complainant requested that he be permitted to complete the record through subpoenas issued to Dawn Allen, phone coordinator at Graterford, where Complainant is an inmate, and an unspecified GTL field service representative.  In addition, Complainant listed various documents that the witnesses were to bring with them. 

		In its Objections, GTL asserted that the presiding officer had already ruled against the presentation of additional witnesses and documents when the Complainant had made this same request at the October 3, 2013, hearing.  The Company further indicated that the Complainant had sufficient opportunity, since the April 1, 2013 filing of his Complaint, to conduct discovery and request the records needed to support his claims.   The Company detailed the records that had already been provided to the Complainant, and argued that allowing further document production would be unreasonable and burdensome.  

		Furthermore, GTL argued that the Application was procedurally defective as it did not comply with 52 Pa. Code §5.421.  Specifically, the Company contended that the Application failed to set forth the relevance, materiality, and scope of the documents sought, how they would be used, or why they were necessary.  GTL also noted that the Application failed to include a Notice to Plead and a proper Certificate of Service.  

		GTL also indicated that, contrary to Complainant’s assertions, the witness it presented on October 3, 2013, was not a surprise to Complainant and that every effort was made at that hearing to have GTL witnesses available with knowledge of Complainant’s claims and the phone system at Graterford.

		 I have considered the parties’ positions and have determined that the Complainant’s Application for Subpoenas should be denied.  

		By Order dated June 13, 2013, I issued a Prehearing Order in this case at the time when the hearing was scheduled for August 8, 2013.  In that Prehearing Order, the parties were directed to submit any applications for subpoenas in sufficient time so that other parties would have sufficient time (at least 10 days) to file objections and so that the requesting party would have enough time to receive and serve the subpoena.  Since the hearing was then scheduled for August 8, 2013, all applications for subpoenas would have clearly been due no later than July 29, 2013 (10 days prior to the hearing), and realistically earlier than that to allow for issuance and service of any subpoenas by the presiding officer.  
		
		I received no applications for a subpoena by July 29, 2013.  Instead, what I received from the Complainant on August 2, 2013, was a letter requesting a continuance.  The last sentence of that letter informed me that Complainant would be calling a Technical Support Team and a Billing Support Team member from GTL, along with the Phone Coordinator from Graterford.  This last sentence was interpreted by me to be a statement as to those witnesses to be made available by GTL to Complainant through an agreement.  Otherwise, the sentence would have stated that subpoenas were needed for these individuals, and not that the witnesses would be called, which connotes a voluntary attendance.

		A continuance of the August 8, 2013, hearing was granted to allow for Complainant to further prepare his case as he had requested.  The hearing was then rescheduled for October 3, 2013.

		The October 3, 2013, hearing was held as scheduled.  No additional witnesses were called by the Complainant and no documents were submitted by him.  Due to logistical difficulties with holding a telephonic hearing, a second day of hearing needed to be scheduled, and that will occur on November 15, 2013.  Complainant asked whether he could submit additional witnesses/documentation, but that request was denied as untimely.

		Based on the foregoing, Complainant should have submitted his application for subpoenas no later than July 29, 2013 (no later than September 23, 2013, for the October 3 hearing) and a request at this late date is untimely and prejudicial to the Company.  I follow the Commission’s regulations at 52 Pa. Code §1.2, which permit liberal construction of procedural regulations, and I am cognizant that Complainant is a lay person, not an attorney.  However, a statement by Complainant that witnesses will be called does not signify that subpoenas are being requested, even if the statement is liberally construed.  Instead, such a statement designates those witnesses that will be presented.[footnoteRef:1]   [1: 	 	There is not, to my knowledge, a requirement in all cases that parties notify the presiding officer in advance of the witnesses they intend to present.  Parties can, however, request witness lists from each other in discovery.] 


		I agree also that I have previously ruled against the allowance by Complainant of additional witnesses/exhibits, and I have not been convinced to change that ruling.  The October 3, 2013, hearing was to have concluded on that day, and the parties needed to abide by that schedule.  While another day was required, that day was not previously scheduled and was necessitated due to unforeseen logistical difficulties with securing an available phone line at the prison.  Such logistical issues cannot form the basis of allowance of additional witnesses and documents, absent some compelling reason why the original deadlines for filing an application for subpoenas were not met.

		I also agree that the Application failed to set forth the relevance, materiality, and scope of the documents (or the witnesses) sought, how they would be used, or why they were necessary.

		In short, this case must have an end.  Complainant has been provided sufficient time, through the discovery process and otherwise, to request the witnesses and documents he now seeks.  No further time for this process has been justified.

III.	ORDERING PARAGRAPHS

                   	THEREFORE,

IT IS ORDERED:

		1.	That Complainant’s Application for Subpoenas to compel the attendance of Dawn Allen, Phone Coordinator at Graterford, and an unspecified GTL Field Representative at Graterford, and various documents, at the telephonic hearing now scheduled for November 15, 2013, is denied as untimely and not sufficiently supported. 

		2.	That all parties be prepared to conclude their cases on November 15, 2013.

		
Dated:  October 28, 2013 	  				                                             									Kandace F. Melillo
							Administrative Law Judge
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