BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pittston Township					:	
							: 	
	v.						:		C-2011-2274074
							:
Reading Blue Mountain & 				:
Northern Railroad					:



RECOMMENDED DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On November 14, 2011, John P. Finnerty, Esq., on behalf of Pittston Township (Complainant or Pittston), filed a Formal Complaint against Reading Blue Mountain and Northern Railroad (Respondent or Railroad) alleging that the railroad crossing at Oak Street in Pittston Township (Crossing) is in disrepair and presents a serious safety hazard.  Pursuant to 66 Pa. C.S. § 702 the Pennsylvania Public Utility Commission (Commission) served Pittston’s Formal Complaint on the Railroad and Pennsylvania Department of Transportation (PennDOT).  The Formal Complaint was served again on November 22, 2011, to include Vito DeLuca, County Solicitor for Luzerne County.  

On December 19, 2011, Adam Young, Esq. filed a Notice of Appearance on behalf of the Commission’s Bureau of Investigation & Enforcement (BI&E).  

An Answer in the form of a letter was filed by the Railroad on December 8, 2011, stating that they planned to replace the crossing in 2012.  An Answer and New Matter was filed by PennDOT on December 6, 2011.  PennDOT’s Answer admitted the allegations of the Formal Complaint and added that the deterioration was due to the influx of water.  The New Matter asserted that PennDOT is willing to repair the approaches, that the Railroad had been unresponsive, and that the Railroad should reimburse PennDOT for its expenses.  No Response to the New Matter was received.

On March 2, 2012, a Hearing Notice was mailed to the parties scheduling a hearing for May 1, 2012.  This date was changed to June 20 and 21, 2012.  On March 14, 2012, a Notice was mailed to the parties scheduling a Prehearing Conference by telephone on April 4, 2012.  The Prehearing Conference was held.  Prehearing memoranda were received from Pittston, the Railroad, BI&E and PennDOT.  No Prehearing Memorandum was received from Luzerne County.  In attendance at the Prehearing Conference were John P. Finnerty Esq. for Pittston, Paul Ober, Esq. for the Railroad, Adam D. Young, Esq. for BI&E, and Jason D. Sharp, Esq. for PennDOT.  Inadvertently, the solicitor for Luzerne County, Stephen A. Menn, Esq. (the County Solicitor was no longer Vito DeLuca, Esq.) was not included in the call.  Attorney Menn was made aware of the discussions by electronic mail and by telephone.  At the Prehearing Conference, a schedule for discovery, written testimony, and hearing dates was agreed upon. 

On June 1, 2012, the Railroad filed a “Petition for Declaratory Order” (Petition).  According to the attached certificate of service, it was served on Pittston Township, PennDOT, PA PUC Law Bureau, Luzerne County and me.  There was no indication that the Petition was served on the Office of Consumer Advocate (OCA), the Office of the Small Business Advocate (OSBA), and Office of Trial Staff (OTS) (now BI&E) as is required by regulation.  52 Pa.Code §§ 5.41 and 5.42.  The Commission’s Secretary returned the Petition on June 5, 2012.  The Petition was re-filed on June 13, 2012.  On June 14, 2012, the Petition for Declaratory Order was denied.

The June 20, 2012, hearing convened as scheduled.  (A second day was scheduled but was not needed.)  John P. Finnerty, Esq. appeared for Pittston.  Adam D. Young, Esq. appeared for BI&E, Jason D. Sharp, Esq. appeared for PennDOT.  The Railroad did not appear.  
I placed a courtesy telephone call to Paul Ober, Esq, counsel for the Railroad.  Attorney Ober explained that the Railroad was not attending and was not defending the Formal Complaint.  The hearing proceeded without the Railroad.  A written transcript was produced comprising twenty-eight (28) typewritten pages.  The record closed on July 20, 2012.

On October 22, 2012, I issued an Interim Order Reopening the Record and Requiring Supplemental Direct Written Testimony.  By Hearing Cancellation/Reschedule Notice dated January 8, 2013, the parties were notified that a further hearing on the matter was scheduled for February 4, 2013.  The further hearing convened on February 4, 2013, as scheduled.  John P. Finnerty, Esq. appeared for Pittston, Adam D. Young, Esq. appeared for BI&E, Jason D. Sharp, Esq. appeared for PennDOT, and Stephen A. Menn, Esq. appeared for Luzerne County.  The Railroad did not appear.  The hearing proceeded without the Railroad.

Direct written testimony was submitted by PennDOT and Pittston Township; both were entered into the record.  Luzerne County submitted a letter that was entered into the record.  The record closed on March 4, 2013.

I issued a Recommended Decision on April 24, 2013, which was served on the parties on April 26, 2013.

PennDOT filed Exceptions on May 13, 2013.

The Railroad filed Exceptions on May 14, 2013.

PennDOT filed Reply Exceptions on May 28, 2013.

The Commission issued an Opinion and Order on August 15, 2013, remanding the matter to the Office of the Administrative Law Judge for a new hearing.

On August 23, 2013, a Hearing Notice was mailed to the parties scheduling an Initial Hearing on Remand for October 2, 2013.
On September 4, 2013 a Hearing Cancellation/Reschedule Notice was mailed to the parties rescheduling the hearing for October 29, 2013.

On October 8, 2013, the parties filed a Joint Stipulation of Settlement with the Commission.  The record closed with receipt of the Joint Stipulation of Settlement.

FINDINGS OF FACT

1. The railroad crossing at Oak Street in Pittston Township is in disrepair and presents a serious safety hazard.

2. The Complainant is Pittston Township.

3. The Respondent is Reading Blue Mountain & Northern Railroad.

4. On October 8, 2013, the parties filed a Joint Stipulation of Settlement.

DISCUSSION

It is the policy of the Commission to encourage settlements.  52 Pa. Code § 5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative hearing resources.  A settlement, which allows the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses in lengthy hearings, the preparation and service of briefs, reply briefs, exceptions and reply exceptions, together with the briefs and reply briefs necessitated by any appeal of the  Commission’s decision, yields a significant expense savings for the company’s customers.  That is one reason why settlements are encouraged by long-standing Commission policy.  Here specifically a hearing on remand is avoided.

In order to accept a settlement, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa. Pub. Util. Comm’n v. York Water Co. Docket No. R-00049165, (Commission Opinion and Order entered October 4, 2004); Pa. Pub. Util. Comm’n v. C.S. Water and Sewer Assoc., 74 Pa. PUC. 767 (1991).

The Joint Stipulation of Settlement will be examined in accordance with the above principles.

The Joint Stipulation of Settlement sets forth the following obligations for the parties:

1. The effective date of this Stipulation shall be the last day upon which it is signed by any of the parties hereto. The parties hereto agree that this Stipulation may be signed in individual counterparts and all signatures hereto shall be considered as original.

2. The parties hereto agree to abide by the work responsibilities and financial obligations delineated in this Stipulation, including any attachments hereto.

3. This Stipulation is contingent upon its approval pursuant to §§ 507 and 2702 et seq. of the Public Utility Code, 66 Pa. C.S. § 101 et seq., and the issuance of a Commission Secretarial Letter or Order accepting and approving the same.

4. The parties agree that any party may petition the Commission for hearing if the Commission Secretarial Letter or Order substantively modifies this Stipulation or agreed-upon ordering paragraphs.  In that event, any party may give notice to the other parties that it is withdrawing from this Stipulation.  Such notice must be in writing and must be given within ten (10) business days of the issuance of any Initial or Recommended Decision or any Commission Order or Secretarial Letter which adopts this Stipulation or the agreed-upon ordering paragraphs with substantive modifications.  The consequence of any party withdrawing from this Stipulation as set forth above will be that all issues associated with the requested relief presented in the proceeding will be fully litigated unless otherwise stipulated between the parties and all obligations of the parties as set forth above to each other are terminated and of no force and effect.

5. The benefits and obligations of this Stipulation shall be binding upon the successors and assigns of the parties to this Stipulation.

6. PennDOT, at its sole costs and expense:

i. Design a highway detour including all necessary plans, schematics, and other documents in conformance with PennDOT Publication Thirteen (13) for the purpose of detouring traffic from the area of the subject at-grade crossing on SR 2019 in Pittston Township, Luzerne County, during the crossing replacement;

ii. Submit the aforementioned detour plan to the Commission for its review and approval within thirty days of the date of this Order.

iii. Provide Reading with roadway signage, free of cost, for the implementation of the detour, if available “in stock,” during the scheduled detour dates, at PennDOT’s Luzerne County Maintenance District 4-3. It is understood that PennDOT may have all, some, or none of the necessary signage in stock during the time of the scheduled detour; and

iv. Provide Reading with an inventory of the available “in stock” PennDOT’s Luzerne County Maintenance District 4-3 signage thirty (30) days prior to the beginning of construction of the subject crossing;

7. Reading will, at its sole cost and expense:

i. Design plans, schematics, and other documents for the replacement of the subject crossing with a full depth concrete crossing surface, including provisions for placement of new ballast, ties, tie plates and appropriate condition rail; ensuring that there is no change from the existing crossing elevations at the approach roadways when the new crossing is installed; and providing for a crossing width exceeding the total roadway and shoulder width as per PennDOT Pub. 72.

ii. Prior to construction, submit said plans for the replacement of the subject crossing to the Commission for approval within sixty (60) days of the issuance of a Secretarial Letter or Order approving this Stipulation;

iii. Acquire any and all necessary signage, through creation or rental of said signage, necessary for the implementation of the detour, except for any signage provided by PennDOT in accordance with Paragraph (2) (a) (iii) above;

iv. Erect the detour signage, monitor the detour signage as necessary, and remove the detour signage when the project is completed;

v. Fully implement PennDOT’s detour plan, in accordance with the plan and all applicable statutes and regulations; and

vi. Fully replace the subject crossing, in accordance with the approved plan on or before April 15, 2014.

8.	Pittston Township agrees that upon completion of the aforementioned obligations of PennDOT and Reading that their complaint in this matter shall be marked satisfied and closed.

9.	All non-carrier public utilities, if any, will relocate and/or adjust their facilities at their initial cost and expense.

10.	The parties agree that all maintenance responsibilities for the existing crossing remain unchanged by these proceedings from prior determinations by the Commission and future maintenance responsibilities shall remain the same after construction of the new crossing.  Such maintenance responsibilities are as follows:

i.	Reading, at its sole cost and expense, shall furnish all material and perform all work necessary to maintain its facilities at the subject crossing, including the flashing warning lights and high-type crossing surface up to two (2) feet from the outer most rail;

ii.	PennDOT, at its sole cost and expense, shall furnish all material and perform all work necessary to maintain the highway approaches to the subject crossing up to the two (2) feet beyond the outer most rail and the advance railroad-highway crossing warning signs; and

iii.	The maintenance responsibilities of the parties shall continue through the implementation of this Stipulation and indefinitely until a subsequent Secretarial Letter or Order.

11.	This Stipulation shall not be construed to condition any party’s obligation or performance upon receipt of funding and/or grant money provided by PennDOT’s Bureau of Rail Freight, Ports and Waterways.


The Joint Stipulation of Settlement terms and conditions address all of the issues raised in Pittston’s Formal Complaint.  The Joint Stipulation of Settlement addresses detours and costs of same during construction and the Joint Stipulation of Settlement addresses post construction maintenance.  I do not believe a second hearing on remand could arrive at a better outcome.

The Joint Stipulation of Settlement satisfies the safety concerns raised by Pittston in its Formal Complaint.  It is also in the public interest to cost effectively resolve Formal Complaints.  Here, the parties negotiated settlement addresses the safety concerns and addresses construction and maintenance post construction.  I recommend that the Joint Stipulation of Settlement be accepted as written.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.
 
2. The Joint Stipulation of Settlement is in the public interest. 




ORDER

THEREFORE, 

IT IS RECOMMENDED: 

1. That the Joint Stipulation of Settlement submitted by Pittston Township, Pennsylvania Department of Transportation, Reading Blue Mountain & Northern Railroad, and the Commission’s Bureau of Investigation and Enforcement at Docket No. C-2011-2274074 be approved and adopted.

2.	That Pennsylvania Department of Transportation, at its sole costs and expense: 

	i.	 Design a highway detour including all necessary plans, schematics, and other documents in conformance with Pennsylvania Department of Transportation Publication Thirteen (13) for the purpose of detouring traffic from the area of the subject at-grade crossing on SR 2019 in Pittston Township, Luzerne County, during the crossing replacement.

ii. Submit the aforementioned detour plan to the Commission for its review and approval within thirty days of the date of this Order.

iii. Provide Reading Blue Mountain & Northern Railroad with roadway signage, free of cost, for the implementation of the detour, if available “in stock,” during the scheduled detour dates, at Pennsylvania Department of Transportation’s Luzerne County Maintenance District 4-3. It is understood that Pennsylvania Department of Transportation may have all, some, or none of the necessary signage in stock during the time of the scheduled detour.

iv. Provide Reading Blue Mountain & Northern Railroad with an inventory of the available “in stock” Pennsylvania Department of Transportation’s Luzerne County Maintenance District 4-3 signage thirty (30) days prior to the beginning of construction of the subject crossing.

3. That Reading Blue Mountain & Northern Railroad will, at its sole cost and expense:

i. Design plans, schematics, and other documents for the replacement of the subject crossing with a full depth concrete crossing surface, including provisions for placement of new ballast, ties, tie plates and appropriate condition rail; ensuring that there is no change from the existing crossing elevations at the approach roadways when the new crossing is installed; and providing for a crossing width exceeding the total roadway and shoulder width as per PennDOT Pub. 72;

ii. Prior to construction, submit said plans for the replacement of the subject crossing to the Commission for approval within sixty (60) days of the issuance of a Secretarial Letter or Order approving this Stipulation;

iii. Acquire any and all necessary signage, through creation or rental of said signage, necessary for the implementation of the detour, except for any signage provided by Pennsylvania Department of Transportation in accordance with Paragraph (2) (a) (iii) above;

iv. Erect the detour signage, monitor the detour signage as necessary, and remove the detour signage when the project is completed;

v. Fully implement Pennsylvania Department of Transportation’s detour plan, in accordance with the plan and all applicable statutes and regulations; and

vi. Fully replace the subject crossing, in accordance with the approved plan on or before April 15, 2014.
4.	That Pittston Township agrees that upon completion of the aforementioned obligations of Pennsylvania Department of Transportation and Reading Blue Mountain & Northern Railroad that their complaint in this matter shall be marked satisfied and closed.

5.	That all non-carrier public utilities, if any, will relocate and/or adjust their facilities at their initial cost and expense.

6.	That parties agree that all maintenance responsibilities for the existing crossing remain unchanged by these proceedings from prior determinations by the Commission and future maintenance responsibilities shall remain the same after construction of the new crossing.  Such maintenance responsibilities are as follows:

i.	Reading Blue Mountain & Northern Railroad, at its sole cost and expense, shall furnish all material and perform all work necessary to maintain its facilities at the subject crossing, including the flashing warning lights and high-type crossing surface up to two (2) feet from the outer most rail;

ii.	Pennsylvania Department of Transportation, at its sole cost and expense, shall furnish all material and perform all work necessary to maintain the highway approaches to the subject crossing up to the two (2) feet beyond the outer most rail and the advance railroad-highway crossing warning signs; and

iii.	The maintenance responsibilities of the parties shall continue through the implementation of this Stipulation and indefinitely until a subsequent Secretarial Letter or Order.

7.	That this Stipulation shall not be construed to condition any party’s obligation or performance upon receipt of funding and/or grant money provided by Pennsylvania Department of Transportation’s Bureau of Rail Freight, Ports and Waterways.

8. That the Formal Complaint of Pittston Township at Docket No. C-2011-2274074 be marked closed upon Pennsylvania Department of Transportation’s filing with the Commission notification of completion of the obligations of Pennsylvania Department of Transportation and Reading Blue Mountain & Northern Railroad, as set forth in the above ordering paragraphs.

[bookmark: _GoBack]

Date:	October 17, 2013							/s/			
								Ember S. Jandebeur 
								Administrative Law Judge
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