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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by the Commission’s Bureau of Investigation and Enforcement (I&E) on November 16, 2012, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, issued on October 31, 2012.  No Replies to Exceptions have been filed.  For the reasons outlined below, we shall deny I&E’s Exceptions and adopt the Initial Decision.

History of the Proceeding

		Gary Polzot, t/a Airport Executive Car Service (Respondent) was certificated to provide limousine service on June 22, 2006, at Docket No. A-00119599.

	 	On November 29, 2011, I&E filed a Complaint against the Respondent, alleging that the Respondent did not provide a current list of vehicles for 2010 in violation of 52 Pa. Code § 29.333(d).  I&E requested that the Commission impose a $250 civil penalty against the Respondent for the alleged violation. 

On December 22, 2011, the Respondent filed an Answer which stated “not guilty.”    

An evidentiary hearing was held on August 28, 2012.  I&E was represented by counsel who presented the testimony of one witness.  The Respondent appeared pro se and testified on his own behalf.  

The hearing transcript consists of twenty-five pages.  ALJ Dunderdale closed the hearing record on October 10, 2012, by the issuance of an Interim Order Closing the Record.  In her Initial Decision, issued on October 31, 2012, the ALJ sustained the Complaint as to the Respondent’s failure to provide a current vehicle list, and denied it as to the requested civil penalty of $250.  Instead, the ALJ imposed a civil penalty of $50.

		On November 16, 2012, I&E filed Exceptions as above noted.  No Replies to Exceptions were filed.  



Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

In the Initial Decision, ALJ Dunderdale reached six Findings of Fact and four Conclusions of Law.  I.D. at 2-3, 8.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Legal Standards

    	Pursuant to Section 701 of the Public Utility Code (Code), 66 Pa. C.S. § 701, the Commission may file a complaint against a public utility for violation of any section of the Code, or any Regulation or Order of the Commission.  

  	Because I&E is the complainant in this proceeding, it bears the burden of proof.  66 Pa. C.S. § 332(a).  The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  In Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the slightest degree, than the evidence presented by the opposing party.  Additionally, the Commission must ensure that the decision is supported by substantial evidence in the record.  The Pennsylvania appellate courts have defined substantial evidence to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion; more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  

The Initial Decision

		In the Initial Decision, the ALJ initially stated that I&E did not present any evidence regarding the Respondent’s compliance history or the list of non-compliant motor carriers for the 2010 calendar year.  I.D. at 4.  The ALJ also stated that I&E did not present any evidence regarding “what penalty it thought should be imposed, why it should be imposed, or how the amount could or should be calculated.”  Id. at 5.  The ALJ acknowledged that the Respondent admitted during the hearing that he did not file a vehicle list for the 2010 calendar year.  Id. at 4.  

		Having determined that the Respondent violated the Code and the Commission’s Regulations, the ALJ conducted an analysis under the Commission’s Policy Statement at 52 Pa. Code § 69.1201 (Policy Statement), which sets forth ten factors that the Commission may consider in evaluating whether a fine for violating a Commission Order, Regulation, or statute is appropriate.  Id. at 5-8.  In doing so, the ALJ stated that I&E presented no evidence, either testimonial or documentary, concerning the relevant factors under the Policy Statement.  The ALJ concluded that, because the Respondent contested the reasonableness of the civil penalty but admitted to not filing a vehicle list for 2010, a civil penalty in the amount of $50 was reasonable based on a review of the standards in the Policy Statement.  Id. at 8.                    
	



The Exceptions
		
	   	I&E filed six Exceptions to the Initial Decision.  In its first Exception, I&E avers that the ALJ erred in ordering the Respondent to pay a civil penalty of only $50 for failing to file a vehicle list in 2010.  I&E specifically objects to the ALJ’s statements that:  (1) I&E failed to specify how it calculated the proposed civil penalty; and (2) I&E presented no evidence concerning what penalty it thought should be imposed, why it should be imposed, or how the amount could or should be calculated.  I&E asserts that the very filing of the Complaint requesting a $250 civil penalty constituted enough evidence of the penalty I&E thought should be imposed.  According to I&E, the ALJ needed only to determine whether I&E established a prima facie case and whether the penalty sought was permissible under the Code.  I&E believes that, while the ALJ correctly found that I&E established a prima facie case, the ALJ reduced the civil penalty to a “slap on the wrist.”  Id. at 3.  I&E argues that, because the Respondent did not present any mitigating circumstances, the entire requested civil penalty should have been imposed.  Id. at 3-4.  

		In its second Exception, I&E states that the ALJ erred in concluding that I&E did not meet its burden in justifying a civil penalty of $250.  I&E avers that it is not incumbent upon I&E to present evidence regarding how the civil penalty is calculated, because the only issue is whether the penalty is permitted by law.  I&E also avers that the ALJ appears to expect I&E to present several witnesses to make its case in chief when only one witness is necessary.  I&E opines that, if the Commission adopts the ALJ’s reasoning, I&E’s ability to prosecute similar cases would be hindered and the Commission and its employees would bear unnecessary time and considerable expense.  Id. at 4.  

		In its third Exception, I&E asserts that the ALJ erred in concluding that I&E has the burden to present a witness to explain how the proposed civil penalty is calculated.  I&E states that Section 3301(a) of the Code, 66 Pa. C.S. § 3301(a), provides the Commission with the authority to impose civil penalties of up to $1,000 per violation.  I&E explains that the Commission-approved penalty guidelines are followed when determining what civil penalties to request in motor carrier complaints.  I&E added that these penalty guidelines were followed when requesting a civil penalty of $250 in this case.  I&E avers that the ALJ ignored the guidelines, Commission precedent, and the Code in this case.  Id. at 5.                                 

		In its fourth Exception, I&E avers that the ALJ erred in finding that no evidence exists regarding the Respondent’s compliance history and in not taking judicial notice of available information pertaining to the Respondent’s compliance history.  I&E states that the ALJ may take judicial notice of facts under 52 Pa. Code § 5.408(a) and that the compliance history of the Respondent is a matter of public record on file with the Commission that the ALJ can take into account.  Id. at 6.    

		In its fifth Exception, I&E objects to the ALJ’s conclusion that I&E was required to present for consideration the list of non-compliant motor carriers for the 2010 calendar year that was created by I&E’s witness, Barry Keener.  I&E states that Mr. Keener testified in detail regarding how the vehicle lists are received, compiled, and compared to a master list of all carriers, and how complaints are initiated against carriers that failed to file a vehicle list.  I&E also states that Mr. Keener testified that he did not receive a vehicle list from the Respondent in 2010.  As such, I&E asserts that presenting the spreadsheet containing the names of the other compliant and non-compliant motor carriers was unnecessary, particularly since the Respondent admitted on the record that he did not file a vehicle list in 2010.  Id.   

		In its final Exception, I&E asserts that the ALJ did not make any Findings of Fact mitigating the Respondent’s conduct that warranted a reduction in the civil penalty from $250 to $50.  I&E also asserts that the Respondent did not offer any testimony regarding mitigating factors supporting  a lower civil penalty and that the Respondent readily admitted to not filing a vehicle list in 2010 and not taking immediate steps to correct the violation after he was served with the Complaint.  Id. at 7.  I&E believes that a civil penalty of only $50 will not serve as a deterrent and will send a message to other carriers that they can ignore the Commission’s Regulations.  Id. at 7-8.  For all of these reasons, I&E requests that the Commission grant its Exceptions and impose the requested $250 civil penalty.  Id. at 8.                      

Disposition

		While divided into six separate sections, I&E’s Exceptions can be addressed as two main arguments.  I&E’s first argument is essentially that the ALJ erred in concluding that I&E has a burden to present evidence and/or witnesses regarding the amount of the requested civil penalty and how it should be calculated.  I&E avers that the ALJ needed only to determine whether I&E established a prima facie case and whether the penalty sought was permissible under the Code.    

		Based upon our review of the record and the applicable law, we find that I&E’s argument is flawed.  We do not view the ALJ’s decision as establishing a new standard or burden that I&E must satisfy in its Complaint proceedings or as requiring I&E to present specific witnesses or exhibits.  The ALJ is accurate in her conclusions that I&E did not present any evidence concerning the civil penalty amount that should be imposed in this case or any testimonial or documentary evidence regarding the factors set forth in our Policy Statement.  We note that we have expressed our desire that litigated proceedings handled by the Office of Administrative Law Judge address the Policy Statement factors and, further, we have remanded cases where that analysis did not take place.  Pa. PUC, Bureau of Investigation and Enforcement v. Steven J. Butts, Docket No. C-2012-2325083 (Order entered September 12, 2013), at 8.  In litigated proceedings, such as this one, each element of a violation must be proven, and the proposed civil penalty must be supported as well.  Id. at 9.  

While the ALJ may take judicial notice of a material fact not appearing in the record, there is no requirement that the ALJ do so in evaluating the Policy Statement factors.  The ALJ may evaluate the factors based solely on the evidence that the Parties present during the hearing.  If there is insufficient information to make an evaluation as to a particular factor, that factor may not be given much weight in the imposition of a civil penalty.  

The ALJ’s decision on a civil penalty, like the decision finding a violation, must be supported by substantial evidence.  This requirement is consistent with the need to ensure there are appropriate “walls of division” between prosecutory and adjudicatory functions and our prohibition on the commingling of functions.  See 66 Pa. C.S. § 308.2(b); Lyness v. State Bd. of Med., 529 Pa. 535, 605 A.2d 1204 (1992); Delegation of Prosecutory Authority to Bureaus with Enforcement Responsibilities, 1994 Pa. PUC Lexis 148.  For these reasons, we shall deny I&E’s Exceptions on this issue.  
      
I&E’s second argument is an objection to the $50 civil penalty amount that was recommended by the ALJ.  I&E states that the $250 civil penalty it requested should have been imposed, because that amount is permissible under Section 3301(a) of the Code, 66 Pa. C.S. § 3301(a),[footnoteRef:1] and the Respondent did not present any mitigating circumstances to justify a smaller civil penalty.  We believe that the ALJ’s analysis of the Policy Statement factors was reasonable, as it was based on the evidence that the Parties presented during the hearing.  Nevertheless, under the circumstances in this case and for the purpose of addressing I&E’s arguments, we find it appropriate to conduct a separate analysis of two factors:  (1) the compliance history of the Respondent, and (2) past Commission decisions in similar situations.   [1:  	As I&E correctly notes, pursuant to Section 3301(a) and (b) of the Code, 66 Pa. C.S. § 3301(a) and (b), the Commission is authorized to levy a maximum civil penalty of $1,000 per violation for each day that the violation continues.    ] 


Based on our review of the Respondent’s compliance history, we find that it is satisfactory.  Other than the Complaint in the instant proceeding, the Respondent has not had any other complaints filed against it for more than seven years.  Our records also indicate that the Respondent has been paying his Commission assessments.  As such, our analysis of this factor would not support a higher civil penalty.
  
Our review of past Commission decisions in similar situations shows that I&E has consistently requested a $250 civil penalty in its complaints which allege that a motor carrier has failed to provide a current list of vehicles to the Commission.  It appears that many of these cases were ultimately settled by the Parties for smaller civil penalty amounts, such as $50, and that these settlements were approved by the Commission based on an analysis of the factors in the Policy Statement.  See, e.g., Pa. PUC, Bureau of Transportation and Safety v. Murrell, Inc., Docket No. C-2010-2180665 (Order entered August 1, 2011); Pa. PUC, Bureau of Transportation and Safety v. Peter Molnar, Docket No. C-2010-2190069 (Order entered July 5, 2011).  These cases demonstrate that, regardless of the civil penalty amount that the prosecutor (I&E) requests in a proceeding, the adjudicator (the ALJ or the Commission) has the discretion and authority to make the final determination regarding the civil penalty amount that is appropriate based on an analysis of the factors in the Policy Statement within the factual context of each particular case, whether that case is litigated or settled.  Based on our analysis in this case, we believe that past Commission decisions support a $50 civil penalty amount.[footnoteRef:2]  Accordingly, I&E’s Exceptions regarding the civil penalty amount are denied.                                 [2:  	Our records indicate that the Respondent has already paid the $50 civil penalty.] 


Conclusion

We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision and I&E’s Exceptions thereto.  Premised upon our review of the record evidence, we shall:  (1) deny I&E’s Exceptions to the Initial Decision; and 
(2) adopt the ALJ’s Initial Decision; THEREFORE,

IT IS ORDERED:

		1.	That the Exceptions filed by the Commission’s Bureau of Investigation and Enforcement on November 16, 2012, are denied.

2.	That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale, issued on October 31, 2012, is adopted.

		3.	That the Complaint filed by the Commission's Bureau of Investigation and Enforcement against Gary Polzot, t/a Airport Executive Car Service
at Docket No. C-2011-2271305, is sustained, in part, and denied, in part, consistent with this Opinion and Order.

		4.	That the Secretary’s Bureau shall mark this proceeding closed.
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							BY THE COMMISSION,


Rosemary Chiavetta
							Secretary
(SEAL)
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