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OPINION AND ORDER 


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions and Request for Oral Argument filed by J3 Energy Group, Inc. (J3 Energy) on September 4, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, issued on August 17, 2012.  Replies to Exceptions and Opposition to Request for Oral Argument were filed by West Penn Power Company (West Penn) on September 17, 2012.  For the reasons set forth herein, we shall vacate the Initial Decision, join UGI Development Company (UGI Development) as an indispensable party and remand this proceeding to the Office of Administrative Law Judge (OALJ) for such further proceedings as may be necessary.  Based on this disposition, we find the Exceptions and Request for Oral Argument moot.

I.	Background

Following the transition to a competitive market for electric generation in Pennsylvania, West Penn and Pennsylvania’s other electric distribution companies (EDCs) retained the obligation to serve as the default service providers for their retail customers pursuant to 66 Pa. C.S. § 2807(e)(3.1).  Accordingly, West Penn filed its initial plan to fulfill its default service obligations on October 25, 2007.  After a fully litigated proceeding, West Penn’s initial default service plan (DSP1) was approved by the Commission by Opinion and Order entered July 25, 2008, at Docket No. P-00072342.  West Penn’s DSP1 encompassed a period of twenty-nine months beginning January 1, 2011, and ending May 31, 2013.  

West Penn’s DSP1 provided that, commencing January 1, 2011, solar photovoltaic alternative energy credits (SPAECs) and other Tier 1 alternative energy credits (AECs)[footnoteRef:1] would be purchased on a current or spot market basis.  On July 29, 2010, West Penn filed a Petition requesting Commission approval to acquire SPAECs and AECs through long-term contracts rather than on the spot market.  Included as part of the Petition were, inter alia, the proposed Request for Proposal (RFP), a SPAEC Purchase and Sale Agreement and a Bid Form Spreadsheet.  By Opinion and Order entered September 8, 2010, at Docket No. P-00072342 (September 2010 Order), the Commission approved the Petition.  [1:  	An AEC is a tradable instrument that is used to establish, verify and monitor that one megawatt (MW) of electricity was generated from an alternative energy source.  73 P.S. § 1648.2.  SPAECs are AECs that are generated by solar photovoltaic or other solar sources.   ] 



West Penn issued an RFP for SPAECS dated September 24, 2010, and revised on November 3, 2010.[footnoteRef:2]  The RFP established a tranche[footnoteRef:3] target of one tranche for the ten-year, five-month period between January 1, 2011 through May 31, 2021, and four tranches for the ten-year period beginning June 1, 2011, and ending on May 31, 2021.  RFP[footnoteRef:4] at 2.  [2:  	West Penn also sought bids for AECs which are not at issue in this proceeding. ]  [3:   	In the context of the relevant portion of the Alternative Energy Portfolio Standards Act, a tranche is a block of 200 SPAECs per reporting year.  73 P.S. 
§§ 1648.1-1648.8.]  [4:  	The RFP was placed on the record as J3 Public Exhibit 1(J3-P-Ex. 1).] 


The bids were received by fax between 9:00 a.m. and 12:00 p.m. on December 3, 2010, at West Penn’s Greensburg, Pennsylvania office.  Tr. at 65-66.  The RFP process was overseen by an Independent Procurement Manager (IPM), Boston Pacific Company, Inc. (Boston Pacific), and was monitored by a member of the Commission Staff.  West Penn M.B. at 1.  

On December 7, 2010, West Penn filed the results of its RFP process with the Commission and requested that the Commission approve the bid results by December 10, 2010.  UGI Development Company (UGI Development) had been selected as the successful bidder for the four tranches for the ten-year period beginning June 1, 2011, and ending on May 31, 2021.        

A Secretarial Letter issued December 10, 2010, at Docket No. P‑00072342 (December 2010 Secretarial Letter), stated, inter alia: 

Further investigation does not appear to be warranted at this time, since this procurement appears to have been conducted in accordance with the RFP process and rules, filed pursuant to the Commission’s Opinion and Orders.  Therefore, we approve the bid results submitted for this AEC procurement.[footnoteRef:5] [5:  	The December 2010 Secretarial Letter indicated that this AEC procurement solicited both SPAECs and other Tier 1 AECs.  Article 2.5 of the RFP states that, after the RFP results are submitted to the Commission, the Commission will have three business days to approve the RFP results.  RFP at 5.] 


II.	History of the Proceeding
 
On January 10, 2011, J3 Energy filed a Formal Complaint (Complaint) contending, inter alia, that West Penn’s evaluation of the bids for SPAECs:  (1) was not consistent with the RFP approved by the Commission; and (2) was in violation of the competitive procurement standards for AECs established by 52 Pa. Code §§ 75.67(b) and (c) (relating to competitive procurement of alternative energy and AECs) and 52 Pa. Code § 54.186 (relating to default service procurement and implementation plans).  Complaint at 2-3. 

In its Complaint, J3 Energy explained that it submitted bids on four of the five SPAEC tranches and the price on J3 Energy’s lowest two bids was lower than the average of the bids selected by West Penn.  J3 Energy submitted that, based on West Penn’s response to a post-selection question and answer (post-Q&A) posted by J3 Energy, it appeared that West Penn aggregated J3 Energy’s four bids to arrive at an average price used for comparison with other bids.  J3Energy averred that, had its bids been evaluated in accordance with the RFP, the selection of one or both of J3Energy’s lower-priced tranches may have resulted in an overall lower cost of the targeted quantity of SPAECs than the bids selected by West Penn.  J3 Energy argued that, in such case, one or both of its lower-priced bids should have been selected.  Id. at 3. 
As relief, J3 Energy requested that the Commission direct West Penn to re‑evaluate J3 Energy’s four bids as the individual offers that were proposed and to submit a report to the Commission with the results.  J3 Energy also requested that the Commission revoke its approval of the RFP results until such time as West Penn awarded J3 Energy the appropriate tranche(s).[footnoteRef:6]  Id.     [6:  	We note that Article 9.21 of the RFP requires winning bidders to execute an Agreement within three days of the Commission’s approval of the bid results.  The four SPAEC tranches at issue were to begin deliveries on June 1, 2011.  West Penn reported that the Agreements were executed and deliveries have begun.  West Penn St. 1 at 22. ] 


In its Answer to the Formal Complaint (Answer), filed on February 2, 2011, West Penn denied that an error occurred in the evaluation of J3 Energy’s bid proposal.  West Penn avers that it followed the procurement process for SPAECs, as approved by the September 2010 Order, and the procurement was monitored by the Commission and an IPM pursuant to 52 Pa. Code § 54.186.  West Penn also noted that the Commission approved the bid results in the December 2010 Secretarial Letter.  Answer at 2-3. 

West Penn explained that the evaluation of the bids was a price-only evaluation.  West Penn submitted that the annual price each bidder offered over the ten-year period or the ten-year, five-month period was discounted back to the present day and the string of discounted prices was averaged to create a Discounted Average Term Price (DATP).  The bidders that offered the lowest price (i.e., DATP) were selected as the winning bidders.  Id. at 7. 

West Penn stated that the only adjustment made in the bid ranking was done with regard to “All-or-Nothing” bids.[footnoteRef:7]  Id.  West Penn submitted that, as explained in Article 7.10 of the RFP, West Penn must take the entire supply offered as “All-or-Nothing,” or take nothing.  Id.  West Penn averred that the “All-or-Nothing” bid was meant to accommodate bidders who planned to build a solar installation based on winning West Penn’s RFP, but would be unable to construct that installation if they won less than the total quantity offered.  Id.  West Penn noted that Section 7.10 of the RFP and an October 6, 2010 pre-bid presentation provided examples of how “All-or-Nothing” bids would be evaluated.  Id. at 8.  West Penn admitted that, while the example in the RFP is “not completely analogous” to J3 Energy’s bids, West Penn stated that the basic point made in the example is that the term “All-or-Nothing” is literal, all of the blocks of a bidder are taken or none are taken.  Id. at 8-9.  [7:  	As discussed, infra, J3 Energy submitted four bids with different prices that were designated by J3 Energy as “All or Nothing” bids. ] 


West Penn explained that J3 Energy was not the only bidder that submitted multiple-tranche “All-or-Nothing” bids with different prices.  Id. at 9.  West Penn submitted that all of these “All-or-Nothing” bids were aggregated into a single DATP offer for each supplier.  Id.  West Penn stated that the IPM, Boston Pacific, could only envision that a supplier would designate a separate bid as “All-or-Nothing” if the supplier was concerned that it would be awarded less than a single block.  Id.  West Penn averred that this concern was unnecessary because the RFP made it clear that only full blocks would be awarded.  Id. 

Three Protective Orders were issued by the ALJ in response to requests of the Parties that information sought during discovery should remain confidential.[footnoteRef:8]  The first Protective Order, dated July 19, 2011, covered bid solicitation information provided to J3 Energy by West Penn pursuant to discovery requests of J3 Energy.  The second Protective Order, dated October 17, 2011, covered procurement information provided by Boston Pacific to the Commission Staff as part of the procurement evaluation.  The third Protective Order, dated October 28, 2011, covered information about J3 Energy’s business operations provided to West Penn by J3 Energy in response to discovery requests by West Penn. [8:  	The Commission Regulation at 52 Pa. Code § 54.186(c)(5) provides that the bids submitted by a supplier in response to a competitive bid solicitation process shall remain confidential.] 


On November 15, 2011, J3 Energy filed a Motion for Summary Judgment, and on December 5, 2011, West Penn filed an Answer and Cross-Motion for Summary Judgment.  On February 1, 2012, the ALJ issued an Order Denying Cross Motions for Summary Judgment.  The ALJ found that there were genuine issues of fact to be determined concerning the Parties’ different views on the procurement process.

A hearing was held on May 1, 2012, in Harrisburg.  J3 Energy presented the testimony of two witnesses and introduced four statements and fourteen exhibits.  West Penn presented the testimony of two witnesses and introduced four statements and five exhibits.  A member of the Commission Staff appeared pursuant to a subpoena and answered questions upon examination of J3 Energy and West Penn.  The Commission Staff Witness was represented by counsel of the Commission’s Law Bureau.  The hearing resulted in a transcript of 216 pages.  Portions of the statements, exhibits, and transcript were classified as proprietary pursuant to the Protective Orders. 

Main Briefs were filed on May 22, 2012, and Reply Briefs were filed on June 6, 2012.  The record was closed on June 6, 2012. 

By Initial Decision issued August 17, 2012, the ALJ dismissed J3 Energy’s Complaint.  As discussed, infra, the ALJ found, inter alia, that West Penn’s evaluation of J3 Energy’s bids was consistent with the RFP and in compliance with the competitive procurement standards for AECs established by Commission Regulations.  I.D. at 22. 

As noted, supra, J3 Energy filed Exceptions and a Request for Oral Argument on September 4, 2012, and West Penn filed Replies to Exceptions and Opposition to Request for Oral Argument on September 17, 2012. 
III.	Discussion

A.	Exceptions to the Initial Decision and Replies to Exceptions

J3 Energy raised fifteen arguments in its Exceptions.  J3 Energy’s threshold argument concerns whether the West Penn evaluators properly applied the RFP rules to J3 Energy’s bids and, specifically, whether West Penn had the authority to aggregate J3 Energy’s four bids into a single bid for evaluation purposes.  In its Replies to Exceptions, West Penn concurs with the ALJ that J3 Energy mistakenly interpreted Article 7.10 of the RFP as to the use of the offer type designations “All-or-Nothing” versus “Up-to.”  
R. Exc. at 4.

Request for Oral Argument

J3 Energy submitted a Request for Oral Argument concurrent with its Exceptions.  J3 Energy avers that “the issues in this proceeding appear to be ones of first impression.”  Exc. at 29.  Accordingly, J3 Energy requests that the matter be scheduled for oral argument before the Commission.  Id.  West Penn opposes J3 Energy’s Request for Oral Argument because J3 Energy has taken “across the board” exceptions to the Initial Decision.  R. Exc. at 2.  West Penn submits that there is nothing new that can be brought to the Commission’s attention by oral argument that has not already been presented by the witnesses or filings.  Id. 


C.	Disposition 

Based upon our review of the record in this proceeding and the applicable law, UGI Development must be joined as an indispensable party in order for the Commission to have jurisdiction over this matter.  Accordingly, we will vacate the Initial Decision, join UGI Development as an indispensable party and remand this proceeding to OALJ, so that UGI Development may be given the opportunity to actively participate in this matter and so that specific issues may be addressed as necessary.  We therefore find the Exceptions, and the Request for Oral Argument on those Exceptions, to be moot.    

Preliminarily, we note that the failure to join an indispensable party deprives an adjudicatory body of subject matter jurisdiction.  Pa. Game Comm’n v. K.D. Lumber Co., Inc., 654 A.2d 6, 9 (Pa. Cmwlth. 2001).  We further note that whether an adjudicatory body lacks jurisdiction due to the failure to join an indispensable party is an issue that may be raised, sua sponte, at any time in a proceeding.  O’Hare III v. County of Northampton, 782 A.2d 7, 13 (Pa. Cmwlth. 2001).  

As the successful bidder[footnoteRef:9] and contractor selected to supply four tranches for the ten-year period from June 1, 2011, through May 31, 2021, UGI Development is an indispensable party in this proceeding.  A party is deemed indispensable when “his or her rights are so connected with the claims of the litigants that no decree can be made without impairing those rights.”  Vernon Township Water Auth. v. Vernon Township, 734 A.2d 935, 938 n. 6 (Pa. Cmwlth. 1999).  In Polydyne, Inc. v. City of Philadelphia, 795 A.2d 495 (Pa. Cmwlth. 2002), the Commonwealth Court determined that a successful bidder to which a contract was awarded was an indispensable party to the underlying action where a losing bidder challenged the competitive bidding process.  Without the successful bidder as a party, the Court concluded that the common pleas court lacked jurisdiction to proceed, and remanded the proceeding so the indispensable party could be joined.  Id. at 497.  See also, Zurenda v. Commonwealth, 405 A.2d 1124 (Pa. Cmwlth. 1979) (holding that a successful bidder was an indispensable party in an equitable action brought by a disappointed bidder seeking to enjoin the contract award); E-Z Parks, Inc. v. Philadelphia Parking Authority, 521 A.2d 71, 73 (Pa. Cmwlth. 1987) (holding that the Pennsylvania Department of Transportation was an indispensable party to an action seeking to invalidate a contract between PennDOT and the Philadelphia Parking Authority, because PennDOT’s right to continued performance of the contract was essential to the merits of the case).   [9:  	We note that, during most the proceeding before ALJ Barnes, the identity of the successful bidder was confidential.      ] 


In this proceeding, J3 Energy has filed an action disputing the process West Penn used in evaluating the submitted bids, as well as the RFP results.  As the current contractor for West Penn, with a significant interest in continued performance under the contract, UGI Development must be joined as an indispensable party, even at this stage of the proceeding.  Otherwise, without UGI Development as a party, the Commission does not have subject matter jurisdiction to proceed.  Accordingly, we shall join UGI Development as an indispensable party and remand this proceeding to the OALJ so that UGI Development may participate in this proceeding.[footnoteRef:10]   [10:  	 The Complaint in this proceeding may implicate our power to vary, reform or revise a contract pursuant to Section 508 of the Code, 66 Pa. C.S. § 508.  Our authority under Section 508 is not limited to contracts between regulated entities.  Because we have the authority to vary a contract between a public utility and an unregulated entity under Section 508, we also have the authority to join as an indispensable party any signatory to that contract, whether regulated or not.  
] 


On remand, we direct the Parties and the ALJ to address the potential remedies that the Commission has jurisdiction to provide to J3 Energy if the Commission were to sustain the Complaint. 

Finally, we note that, pursuant to our Regulations at 52 Pa Code § 5.231, it is the Commission’s policy to promote settlements.  We therefore encourage West Penn, J3 Energy, and UGI Development to work toward a proposed settlement that may resolve the issues in this proceeding. 

IV.	Conclusion

Based on the foregoing discussion, we find the Exceptions and the Request for Oral Argument thereon to be moot.  We shall join UGI Development as an indispensable party, vacate the Initial Decision, and remand this proceeding to the OALJ for such further proceedings as may be necessary, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions and Request for Oral Argument filed by J3 Energy Group, Inc. on September 4, 2012, are moot.

2.	That the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, issued on August 17, 2012, is vacated.  

3.	That UGI Development Company is hereby joined as an indispensable party to this proceeding.

4.	That a copy of this Opinion and Order be served on UGI Development Company.

5.	That the caption of this case be and is hereby changed from “J3 Energy Group, Inc. v. West Penn Power Company ” to “J3 Energy Group, Inc. v. West Penn Power and UGI Development Company, Indispensable Party.”

6.	That UGI Development Company be added to the service list in the above-captioned case.

7.	That this proceeding be remanded to the Office of Administrative Law Judge for such further proceedings as may be warranted, consistent with this Opinion and Order.   
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Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  October 31, 2013
ORDER ENTERED:  October 31, 2013
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