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INTRODUCTION



This decision dismisses the Complainant’s Complaint against Respondent, PECO Energy Company, alleging that his bills were too high because he had squatters in his home while he was away overseas.  

HISTORY OF THE PROCEEDING

On September 27, 2012, Mr. Victor Griffin (“Complainant”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”). Complainant alleged that while he was overseas, his home was burglarized and squatters occupied his home and used an electric heater.  Complainant requested a credit for his account for the difference between his normal usage from the prior year and the year his home was burglarized as relief.  
On October 12, 2012, Shawane Lee, Esquire, counsel for PECO, filed an Answer denying that there were incorrect charges on the bill.  PECO also noted that the Complainant did not request that his service be suspended while he was overseas.  PECO contends that Complainant is responsible for any charges on the account under his name.   

On December 17, 2012, a Hearing Notice was sent scheduling an Initial Hearing on Wednesday, February 6, 2013 at 10:00 a.m. and assigning the case to me.    

By Prehearing Order dated December 18, 2012, I gave procedures for the hearing process.  

On December 14, 2012, the Complainant filed a letter with the Secretary’s Bureau, requesting a continuance of any hearing in the matter until after July 3, 2013, as he was out of the country and would not be returning until after that date.  
On January 28, 2013, I issued an Order granting the continuance request until after July 3, 2013.  

On February 1, 2013, a Hearing Cancellation/Reschedule Notice was issued and the matter was rescheduled for an initial hearing on Wednesday, July 10, 2013 at 10:00 a.m.



On July 10, 2013, the Initial Hearing convened as scheduled.  Complainant was present and represented himself.  Shawane Lee, Esquire was present as counsel for PECO and presented one witness, Ms. Teresa Ferrier.  Complainant presented one exhibit during the evidentiary hearing which was admitted into the record.  PECO presented eight exhibits during the Initial Hearing and all PECO exhibits were admitted into the record.  The evidentiary hearing generated 43 pages of testimony in transcript.  The record closed on July 30, 2013, when I received the transcript.  

FINDINGS OF FACT

1. Complainant resides at 5853 Cobbs Creek Parkway, Philadelphia, Pennsylvania 19143 (“Service Address”) where he receives electric service from PECO.  Tr. 10-11.

2. Mr. Griffin is a long standing PECO customer.  Tr. 11.
3. The Complainant was overseas in Ethiopia from November 6, 2011 to June 25, 2012.  Tr. 12, 19, PECO Exh. 7.    

4. Complainant did not contact PECO to inform the Company that he would be out of the country during that time or to have his service suspended.  Tr. 12-13, 22, 32.

5. Sometime in November or December of 2011, the Complainant had trespassers in the Service Address who stole pipes.  Tr. 11-12.  

6. Prior to leaving the country, the Complainant had no issues with his electricity bill.  Tr. 20.  
7. Mr. Griffin filed a police report on June 26, 2012 where he reported the missing copper pipes and his mother’s jewelry.  Tr. 24.  

8. Mr. Griffin noted that an electric heater had been turned on and left on during the time that he was out of the country.  Tr. 25.  
9. PECO compared the Complainant’s usage from 2010 to 2013.  PECO Exh. 6.
	
	2010
	2011
	2012
	2013

	
	Usage (kWh)
	Billing
	Usage
	Billing
	Usage
	Billing
	Usage
	Billing

	January
	1307
	$199.18
	124
	$26.65
	593
	$101.59
	79
	$18.90

	February
	520
	$84.57
	331
	$58.80
	526
	$90.92
	64
	$16.66

	March
	537
	$87.17
	1160
	$191.41
	542
	$93.47
	64
	$16.66

	April
	484
	$79.08
	524
	$90.76
	548
	$95.16
	77
	$19.24

	May
	501
	$81.69
	144
	$30.15
	655
	$112.35
	89
	$21.12

	June
	548
	$89.87
	176
	$35.30
	672
	$116.62
	108
	$22.95

	July
	527
	$86.22
	174
	$35.59
	388
	$63.95
	
	

	August
	558
	$91.60
	161
	$33.58
	362
	$60.15
	
	

	September
	316
	$53.49
	223
	$43.72
	363
	$60.30
	
	

	October
	154
	$28.79
	436
	$81.74
	364
	$67.21
	
	

	November
	134
	$25.75
	736
	$137.64
	94
	$22.67
	
	

	December
	138
	$26.36
	568
	$104.31
	82
	$20.70
	
	


10. The increase in usage between October 2011 and June 2012 is consistent with the seasonal use of a space heater.  Tr. 37-38.  

11. Space heaters are high users of electricity.  Tr. 38.

12. PECO’s position is that the bill is correct and that the Complainant is responsible for the charges.  Tr. 38.

13. There is no allegation that the meter was not functioning properly.  Tr. 21.

14. The current balance on the Complainant’s account is $516.18.  Tr. 32; PECO Exh. 1. 

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied his burden of proof regarding his request for a credit to his account.
To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in  the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing  must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., Pa. Pub. Util.  Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.



The Commission recently explained the burden of proof set forth in Waldron as follows: 

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high. In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197, at 5 (Order entered November 15, 2011).



Also the Commission has stated that although the meter test results are important, standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case such as an inventory or analysis of the appliances in the home, or an attempt by the Respondent to ascertain the cause of the high bill (such as the foreign load, wire condition or leak), the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to produce direct proof that her meter has malfunctioned, she can prove her case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).
The Complainant’s only contention in this matter is that he is entitled to a credit to his account for the difference between what his usage was in the past and the amount that was billed for the months from November 2011 to June 2012 when he alleged that burglars entered his home, squatted for a time and used an electric heater while he was overseas.  The Complainant does not contend that there was any issue with his meter or that he had any issues with his electricity bill prior to this incident.  

The Complainant has not met his burden of proof for his request for a credit.  The Complainant acknowledged that he did not request that PECO suspend his service while he was out of the country.  The Complainant also acknowledged that he had no issues with the meter at the Service Address prior to this incident or it appears since the incident.  The Complainant’s argument is that PECO should bare part of the loss caused by the trespassers at the Service Address who used electric service without his knowledge or permission.  
It appears that parties unknown to the Complainant entered the Service Address sometime in November or December of 2011.  The Complainant indicates and the PECO witness confirmed that it appears those parties used an electric heater during a period of time and left it on until the Complainant returned to the Service Address in June 2012.  However, it is clear that PECO was not responsible for this incident.  PECO is entitled to payment for services rendered at the Service Address.  Where it is determined that a customer has used the utility service supplied by a utility provider, then the provider is entitled to be paid for the utility used.  Roderick Berry v. Philadelphia Gas Works, F-01184412, 2004 Pa. PUC LEXIS 27 (Final Order entered April 15, 2004).  There is no dispute that the account is under the Complainant’s name and that as such, he is responsible for service in accordance with the law.  

Further, while the Complainant’s usage may have been higher from November 2011 to June of 2012 than from earlier in 2011, his usage seems to be in line with the usage at the Service Address in 2010.  See PECO Exh. 6; FOF # 9.  PECO’s witness credibly testified that the increase in usage would be in line with the use of an electric heater which also is confirmed by Complainant’s testimony that the electric heater appeared to be left on by the trespassers.  
The Complainant has failed to establish his burden of proof in this matter.  While I sympathize with his situation, PECO is still entitled to payment for the electric service that was provided to the Service Address from November 2011 to June 2012 because he did not request that service be suspended and the service for that address was and is under his name.  The usage during the time period at issue is in line with prior usage at the address from 2010 and there is no dispute regarding the proper functioning of the meter.  The usage for the time period at issue was also in line with the use of an electric heater at the Service Address.  Based on all of the above, the Complainant’s Complaint must be dismissed.  
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the 

smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4.
Complainant has not sustained his burden of proof regarding his request for a credit to his account.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Mr. Victor Griffin against PECO Energy Company at Docket No. C-2012-2327788 is dismissed.

2. That the Secretary’s Bureau shall mark Docket No. C-2012-2327788 closed.

Date: October 25, 2013





/s/












Marta Guhl









Administrative Law Judge
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