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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Caroline Chang (Complainant) filed on August 12, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur, which was issued on June 24, 2013, in the above-captioned proceeding.  Replies to Exceptions were filed by Pennsylvania-American Water Company (PAWC or Respondent) on August 23, 2013.  For the reasons stated below, we shall deny the Exceptions of the Complainant.[footnoteRef:1] [1: 	 	The Complainant also filed a Reply to the Respondent’s Reply Exceptions.  As our regulations do not provide for this type of filing, it will not be considered. ] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On December 3, 2012, the Complainant filed a Formal Complaint[footnoteRef:2] with the Commission against PAWC in which she alleged that PAWC dug up her front lawn without permission or notice, caused damage to her property, put in a meter pit in the center of her front yard which caused a leak in her service line, moved her meter to the meter pit without notice, and did not replace her grass.  [2: 	 	This was an appeal of an informal complaint, which had been filed with the Commission’s Bureau of Consumer Services.] 


On December 27, 2012, the Respondent filed an Answer denying that it was responsible for the leak, and denying damages.  Also on December 27, 2012, the Respondent filed New Matter with the appropriate Notice to Plead.  No responsive pleading was filed.  

The ALJ convened the Initial Hearing on March 20, 2013.  Thereafter, on May 7, 2013, the hearing was reconvened to allow the testimony of the Complainant’s plumber.  During the two hearings, the Complainant appeared, pro se, and presented testimony, one witness, and twenty-three exhibits, which were admitted to the record.  The Respondent was represented by counsel and presented three witnesses and twelve exhibits, which were entered into the record.  The record closed on May 20, 2013, with receipt of the transcript from the second hearing.

In the Initial Decision, issued on June 24, 2013, ALJ Jandebeur found that the Complainant failed to satisfy her burden of proof and dismissed the Complaint.  As 


previously indicated, the Complainant filed Exceptions on August 12, 2013.[footnoteRef:3]  PAWC filed Replies to Exceptions on August 23, 2013. [3: 	 	Exceptions to the Initial Decision were due on July 15, 2013.  On July 12, 2013, the Complainant emailed her Exceptions to the Commission’s Office of Special Assistants.  On July 29, 2013, a Secretarial Letter was sent to the Parties instructing the Complainant to file a copy of her Exceptions with the Secretary’s Bureau and provide a Certificate of Service showing service to the parties of record within ten days.  Although the Complainant filed her Exceptions several days past the ten day deadline, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination in this proceeding.
] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Jandebeur made thirty-nine Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		In her Initial Decision, the ALJ identified and disposed of four issues.  First, she discussed the Complainant’s allegation that PAWC installed a meter pit outside of the utility easement and in the middle of her yard.  She found that the Commission does not have jurisdiction over substantive property disputes and dismissed that portion of the Complaint.  I.D. at 8, citing Fiorello v. PECO Energy Co., Docket No. 
C-00971088, (Order entered September 14, 1999) and Stefanoski v. PA American Water Co., Docket No. C-20078219 (Order entered September 22, 2008).  

Second, the ALJ addressed the Complainant’s allegation that she did not receive notice from PAWC that it was moving her meter from her laundry room to her basement.  The ALJ found that, on June 26, 2012, Jason Smith, a field service representative for PAWC, went to the Complainant’s home and explained that he was verifying a leak on the customer side of the service line.  The Complainant led him to the meter in her laundry room, told him to do what he needed to do, and left him and went upstairs.  He did not tell the Complainant that he was moving her meter, but he did move the meter from her laundry room to the meter pit in the front yard.  I.D. at 8. 

Despite finding that the field service representative did not inform the Complainant that he was moving the meter to the meter pit, the ALJ found that PAWC does not need to provide notice to a customer that it is moving its own equipment.  The ALJ reasoned that the meter belongs in the meter pit and, but for PAWC having no access to the home to move it when it constructed the meter pit, PAWC would have done it in 2010.  Jason Smith was guided by the Complainant to the Complainant’s laundry room and told to do what he needed to do.  It was the Complainant’s choice to return to her own activities and leave Jason Smith to do his work.  It did not amount to any wrongdoing on the part of PAWC.  Id.

Next, the ALJ discussed the Complainant’s allegation that PAWC failed to reseed her lawn when it installed the meter pit in 2010.  She noted that, upon cross examination, the Complainant admitted that the Respondent did reseed.  The ALJ dismissed this portion of the complaint. I.D. at 9.  
Finally, the ALJ turned her attention to the Complainant’s allegation that the Respondent caused a water leak in her service line when it installed the meter pit on July 27, 2010.   The ALJ found that the water leak was discovered on June 22, 2012 on the customer’s side of the service line.  The Complainant admitted that the leak was on her side of the service line; she simply insisted that the leak was caused by PAWC putting in the meter pit.  I.D. at 9. 

In support of her allegation the Complainant presented the testimony of Vincent Pietracatella, a plumber.  Mr. Pietracatella indicated that he believed the company’s installation of the meter pit caused the leak but he could not be sure without excavation.  I.D. at 9.  PAWC presented the testimony of David Altmiller.  Mr. Altmiller testified that, on July 27, 2010, PAWC replaced the company owned side of the service line and installed a meter pit at the location of the existing curb stop.  The only change was that instead of a curb stop, the Complainant now had a meter pit.  Because PAWC could not access the meter at the time of the installation of the meter pit, the meter remained in the house.  I.D. at 9-10. 

Mr. Altmiller did not believe that the Respondent caused the leak.  He explained that, after the installation of the meter pit, PAWC tested for leaks and found none.  Additionally, he testified that the company conducted periodic leak detection. Therefore, if the leak occurred before 2012, the Company would have discovered it.  Mr. Altmiller did not think the leak was close to the meter pit based upon years of leak detection experience.  He believed the leak occurred due to the aging of the service line.  I.D. at 10. 
 
The ALJ found no substantial evidence in the record to prove that PAWC’s installation of the meter pit caused a leak on the customer’s service line.  Instead, she reasoned that the passage of time indicated that the leak was not caused by the installation of the meter pit.  She dismissed this portion of the Complaint finding that, per PAWC’s tariff, the responsibility to repair the leak falls upon the Complainant.  I.D. at 10. 

Exceptions, Replies and Disposition

		The Complainant filed Exceptions disagreeing with all parts of the ALJ’s Initial Decision.  The Respondent filed Reply Exceptions.   

In her first Exception, the Complainant asserts that the water company never contacted her when it purchased her predecessor water company in 2006 and took over billing to verify that the bills should have been in her name and not her mother’s name.  She asserts that she called the company over a year after her mother passed away to have the correct name placed on the bill.  Exc. at 1.  In its Reply, PAWC submits that the Complainant did not contact the company to have the name on the account changed until May 2012 and when she did, the company changed the name as requested.  R.Exc. at 4.

We conclude that PAWC was not required to ask customers to verify billing information when the Company first purchased the water system.  Although this issue was not included in her Complaint, at the hearing, the Complainant questioned the Respondent’s witness regarding the name on the bill and asked if the Respondent sent letters to customers asking if their account information was correct.  Tr. at 89.  The witness explained that, when PAWC purchases a water system, the billing records from the prior company are provided to PAWC; customers must call the company to have any account information changed.  Tr. at 89.



		There is no law, regulation, or order which requires a utility to verify the account information for all of its customers when it purchases a water system.  As PAWC was not required to do so, we will deny this Exception.

		In her second Exception, the Complainant excepts to the ALJ’s finding that she acknowledged that the leak is on her side of the service line.  She states that she has no idea where the leak is.  Exc. at 1.  In its Reply, PAWC asserts that the Complainant’s witness clearly stated that the leak was on her portion of the service line, between the meter pit and her house.  We will deny this Exception as well, because the ALJ’s decision is supported by the evidence.  The Complainant stated in her testimony that the leak was on her side of the meter, between the meter pit and her house.  Tr. At 38.  

The Complainant asserts in her third Exception that PAWC went onto her property without permission and placed a meter pit in the middle of her front lawn in July 2010.  Exc. at 1.  In its reply, PAWC responds that it constructed the meter pit in the exact location of the previously existing curb stop and that its tariff authorizes it to place a meter in a meter vault at its discretion at a place just inside the customer’s property line or at another location.  PAWC argues that the placement of the meter was perfectly reasonable because it was placed in the location of the preexisting curb stop which marked the beginning of the Complainant’s portion of service line.  The Respondent further argues that the Commission is without jurisdiction to determine if the meter pit was placed outside of the company’s easement.  R.Exc. at 4-5. 

Under Section 1501 of the Code, public utilities are required to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities.”  66 Pa. C.S.A. § 1501.  The Commission has exclusive jurisdiction to determine the reasonableness of a public utility's service. Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  The term "service" is "used in its broadest and most inclusive sense, includ[ing] any and all acts done, rendered, or performed, and any and all things furnished or supplied...by public utilities...in the performance of their duties under [the Code]...." 66 Pa. C.S. § 102.  To ensure that utilities can maintain their facilities, customers have the duty to allow access to the utility at reasonable times to the utility’s facilities which are located on the customers’ property.  52 Pa. Code § 65.7(c).  PAWC’s tariff provides that, at the Company's discretion, a meter shall be placed by the Customer in a meter tile or vault which can be placed immediately inside the Customer's property line or at such other location as may be ordered by the Company.  PAWC Tariff 5.4.

  PAWC must furnish and maintain its facilities and customers must allow access in order for it to do so.  In this instance, the Company replaced its portion of the service line and installed a meter pit; it did not need permission to maintain its own facilities.  PAWC explained that it located the meter pit behind the existing curb stop because that is where its facilities were already located and to allow the water to be turned off while the meter pit was being constructed.  We find PAWC’s reason for locating the meter pit behind the curb stop reasonable.  Thus, we will deny this Exception. 

In her fourth Exception, the Complainant argues that PAWC never tried to gain access to her property to move the meter on July 27, 2010, and that she never received any notice that the company wanted to move the meter.  Exc. at 1.  In its Reply, the Respondent avers that the Complainant knew a company service representative was working on the meter, that the company was authorized to move the meter, and that it was not obligated to inform her of the relocation.  R.Exc. at 5.  

We find that PAWC was not given access to the Complaint’s meter in 2010 so that it could be moved to the meter pit at that time.  Tr. at 58.  In addition, we conclude that PAWC provided reasonable service when it moved the meter from the Complainant’s laundry room to the meter pit in June 2012.  As a public utility, PAWC has the obligation to furnish and maintain its facilities for the convenience and safety of its customers.  In this instance, a PAWC employee was at the premises with the Complainant’s knowledge and consent to investigate a leak.  The employee moved the water meter so he could verify the location of the leak.  Tr. at 38.  It is PAWC’s practice to place meters in meter pits to allow convenient access to the meter and to aid in finding leaks.  The Complainant was aware that the company was checking for a leak and let the representative into her house so that he could access the meter.  We agree with the ALJ that the Respondent did not need permission to move the meter.  Placing meters in meter pits ensures that the company has convenient access to meters and aids in leak detection in keeping with Section 1501’s requirement for the utility to maintain its facilities.  We find that PAWC’s actions in removing the meter from the laundry room and placing it in the meter pit to be reasonable.  Accordingly, we will deny this Exception. 

In her fifth Exception, the Complainant avers that PAWC caused a leak in her service line.  Exc. at 1.  In its Reply, the Respondent argues that this allegation is unsupported by any evidence and that its witness testified that, based upon his extensive experience, the location of the leak was on the portion of the service line owned by the Complainant.  R.Exc. at 6.  Upon our review and consideration of the record and the Complainant’s Exceptions, we are of the opinion that the Complainant has failed to meet her burden of proving that PAWC caused a leak in her service line.  Although her witness testified that he believed that the leak was caused by the construction of the meter pit, he could not be sure unless he excavated.  We find persuasive the testimony of PAWC’s witness that the company tested for leaks and conducted periodic checks for leaks after the construction of the meter pit.  Significantly, the leak did not occur until two years after the construction of the pit.  Therefore, this Exception is denied.



Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision that dismisses the Complaint, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Caroline Chang, filed on August 12, 2013, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Ember S. Jandebeur, issued on June 24, 2013, is adopted, consistent with this Opinion and Order. 

3. That the Formal Complaint filed by Caroline Chang against Pennsylvania-American Water Company is dismissed, consistent with this Opinion and Order.

4. That the proceeding docketed at C-2012-2337849 be marked closed.
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: October 31, 2013
ORDER ENTERED:  October 31, 2013
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