BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Mike Kusturiss, Jr.				:
						:
	v.					:				C-2013-2385910
						:
Columbia Gas of Pennsylvania, Inc.		:


ORDER DENYING PRELIMINARY OBJECTIONS  AND DIRECTING
 THAT THE MATTER BE SET FOR HEARING


		On September 30, 2013, Mike Kusturiss, Jr. (Complainant) filed a formal Complaint against Columbia Gas of Pennsylvania, Inc. (Respondent or Columbia or Company) alleging that Columbia had sent him a letter which indicated that his current situation where he received some of his gas from Columbia and some from a private well would not be permitted to continue.  Rather, Complainant must choose whether to receive all of his gas from Columbia or all from the private well.  Complainant seeks to continue his present situation, whereby he receives free gas from the well on his property and uses gas from Columbia to supplement the times where the well gas in insufficient for his household needs.  

		On October 2, 2013, Columbia filed its Answer and New Matter, and Preliminary Objections (POs).  The Answer admits the allegations of the Complaint and avers further that the dual feed situation was established without the knowledge of Respondent and is contrary to the terms of the Columbia tariff.  The New Matter states that Complainant is free to keep his well and to supplement it with another means of energy, but that he may not do that and continue to receive service from Columbia.  He is not eligible for the Rate RSS under present circumstances, as it is only available "for the total requirements of any residential customer."  In addition, the situation is in violation of the Company's Distribution Integrity Management Program (DIMP), which states that dual feed situations are a safety hazard which are not permitted.  

		The POs allege legal insufficiency of a pleading, as the Complaint does not allege a violation of a statute, regulation, or order of the Commission, and there are no facts in dispute.  

		Despite the Complaint having been signed by an attorney, no response to the New Matter or the POs were filed.   The time for filing a responsive pleading has run.  The POs are ripe for disposition.

DISCUSSION

		Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994).  The Commission regulation reads:
		
§ 5.101. Preliminary objections.

(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

* * *

52 Pa. Code § 5.101(a).

		In deciding preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849; P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.

		Therefore, it is only the facts in the Complaint and its attachments which can be presumed to be true in order to determine whether recovery is possible.

		There are no background facts in dispute.  Both sides agree that Complaint receives residential service from Columbia which serves as a supplement to the gas that he receives for free from a well located on his own property.  

		On August 29, 2013, counsel to NiSource sent Complainant a letter that indicated that the "dual feed service" is a non-standard gas installation that presents safety and operational concerns which are inconsistent with the Company's rules for furnishing gas service, as approved by the Commission.  Cplt. Exhibit A.

		The August 29, 2013, letter informs Complainant that he must choose to either keep service from his own well or service from the Company, and asks Complainant to indicate his choice by return mail.  Cplt. Exhibit A.

		The analysis turns to whether Complainant can prevail upon those undisputed facts.  

		Columbia points to its tariff for support for its position.  The Columbia Tariff Rate RSS is available for the "total requirements of any residential customer," see Supp. No. 200 to Tariff Gas – Pa. P.U.C. No. 9 Forty-Third Revised page No. 76, attached to Complaint.   

		A public utility is required to adhere to its duly filed and Commission-approved tariff.  Such tariff has the force and effect of law in Pennsylvania, and is legally binding upon the utility, its customers and the public.  66 Pa. C.S. § 1303; DiSanto v. Dauphin County Water Supply Company, 436 A.2d 197 (Pa. Super. 1981); Brockway Glass Co. v. Pennsylvania Public Utility Commission, 437 A.2d 1067 (Pa. Cmwlth. 1981).  

		The standards established by the Columbia tariff support the actions of the Company and do not permit the Commission to grant the requested remedy to the Complainant without a finding that the tariff is unreasonable or discriminatory.  However, a tariff is subject to challenge and can be proven to be unjust or unreasonable or discriminatory by the challenger.  See 66 Pa.C.S. §§ 1301; 1304; 1501.  Complainant may challenge the tariff and is cautioned that the burden of proof that he bears is a heavy one.  The burden of proving that an established tariff ruling is to be borne by the challenger, as there is a presumption of reasonableness in an approved tariff.  

		The POs are denied, and the matter will be set for hearing.

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed by Columbia Gas of Pennsylvania, Inc., against Mike Kusturiss, Jr., at docket no. C-2013-2385910, are denied.



		2.	That the case captioned Mike Kusturiss, Jr. v. Columbia Gas of Pennsylvania, Inc., at docket no. C-2013-2385910 be set for hearing.


Dated:	November 5, 2013					______________________________
								Susan D. Colwell
								Administrative Law Judge
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