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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Thomas M. Hartnett (Complainant) filed on August 20, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, which was issued on August 5, 2013, in the above-captioned proceeding.  Replies to Exceptions were filed by PPL Electric Utilities Corporation (PPL or Respondent) on September 3, 2013.  For the reasons stated below, we will grant the Exceptions of the Complainant in part and deny them in part.


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On October 9, 2012, Thomas M. Hartnett filed a Formal Complaint[footnoteRef:1] (Complaint) with the Commission against PPL.  The Complaint alleged that after receiving his first electric bill, the Complainant contacted the Respondent to “make an arrangement” and was told by the Respondent’s representative that no help was available until the bill became overdue.  The Complainant called the Respondent again when the bill was overdue, but was told the Respondent could do nothing.  The Complainant has been unable to make payments on his bill and has accumulated an arrearage on his account. [1: 	 	The Complaint was a timely appeal of a decision of the Bureau of Consumer Services (BCS) in case no. 2975495.] 


The Complainant additionally asserts that he was finally enrolled in PPL’s customer assistance program, OnTrack, and made timely payments until the Respondent increased his monthly payment.  When the Complainant asked the Respondent why his OnTrack payments had increased, the Complainant alleged that an explanation was not provided.  According to the Complainant, the Respondent removed him from the OnTrack program and will not reenroll him.  He requested a payment arrangement he can afford.

PPL filed an Answer to the Complaint on November 6, 2012.  The Answer admits that PPL provides electric service to the Complainant at the address set forth in the Complaint and that the Complainant was enrolled in its OnTrack program on August 10, 2011, with a monthly payment of $143.00.  In December, 2011, the monthly payment increased to $151.00.  According to the Answer, the Complainant missed his OnTrack payments and was removed from the program.  PPL requested that the Commission deny the Complaint.

The ALJ convened the initial hearing on April 2, 2013.  The Complainant appeared pro se and presented testimony.  The Respondent was represented by counsel and presented one witness who sponsored four exhibits, which were admitted into the record.  The record closed on July 10, 2013.

In the Initial Decision, issued August 5, 2013, ALJ Salapa dismissed the Complaint.  As previously indicated, the Complainant filed Exceptions on August 20, 2013.  PPL filed Replies to Exceptions on September 3, 2013.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Salapa made twenty-three Findings of Fact and reached seven Conclusions of Law.  I.D. at 3-6, 16.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In the Initial Decision, the ALJ identified and addressed two issues as well as the Complainant’s request for a payment arrangement.  The first issue addressed was the Complainant’s allegation of unreasonable service arising from PPL’s alleged refusal to provide him with a payment arrangement in a reasonable manner.  The ALJ noted that the Complainant’s assertion that the Respondent refused to provide him with a payment arrangement in 2009 was raised previously in a separate proceeding (at Docket No. F‑2010-2183284), and resolved through the filing of a Certificate of Satisfaction.  He dismissed this allegation finding that, because a Certificate of Satisfaction was filed in the previous proceeding, the Complainant was precluded from raising the same claim before the Commission a second time.  I.D. at 7-8. 

Next, the ALJ addressed the Complainant’s allegation that PPL provided unreasonable service by increasing his monthly OnTrack payments and allegedly failing to explain why it increased the monthly payment.  The ALJ found that the Complainant’s payments were increased first due to his usage and overdue balance, and second, due to a settlement of PPL’s rate case.  The ALJ also found that the Complainant was sent a letter both times informing him of the increase and the reason why.  The ALJ also dismissed this allegation.  I.D.  at 11-12. 

Finally, the ALJ found that the Complainant was not eligible for a payment arrangement as he had defaulted on a payment arrangement issued in May 2010 by BCS.  Furthermore the ALJ found that the Complainant had not experienced a change in income, nor had he experienced a change in circumstances, which would make him eligible for another Commission-issued payment arrangement despite the default.  I.D. at 13. 

Exceptions, Replies and Disposition

The Complainant filed eight Exceptions and PPL filed Replies to the Exceptions.  We note at the outset that the Exceptions of the Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that:

(b) Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.

We recognize, however, that the Complainant is appearing pro se in this proceeding.  Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., DeStefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No.
 C-00923950 (Order entered October 19, 1992); William Schleicherinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Order entered March 26, 1993).  In the interest of securing the just, speedy and inexpensive determination of this proceeding, we will consider the merits of the Complainant's Exceptions.  52 Pa. Code § 1.2(a).

		The Complainant’s first Exception appears to correct his mailing address but notes that he has received documents from the Commission.  Exc. at 1.  As this Exception does not allege any error in the Initial Decision, it is unnecessary to address it.

		In his second Exception, the Complainant notes that the ALJ was correct that he asked for a payment arrangement before he had an overdue bill, but reargues his position that PPL provided him with unreasonable service by refusing to give him a payment arrangement at that time.  Exc. at 1.  In its Reply, PPL responds that the Complainant had previously litigated this issue, which had concluded with the filing of a Certificate of Satisfaction.  R.Exc. at 1-2.   

We agree with the ALJ that the Complainant is precluded from litigating this issue before the Commission.  When, as is the case here, a certificate of satisfaction has been filed resolving a complaint, the complainant is precluded from raising the same claims before the Commission a second time.  Creehan v. Duquesne Light Co., Docket No. C-2012-2297124 (Order entered May 23, 2013).  On June 22, 2010, the Complainant filed a Formal Complaint alleging that PPL would not provide him with a payment arrangement he could afford.  On March 9, 2011, a Certificate of Satisfaction was filed which resolved the Complaint.  The Certificate of Satisfaction noted that PPL agreed to enroll the Complainant in its OnTrack program and the Complainant agreed to withdraw his Complaint.  See, Hartnett v. PPL Electric Utilities Corp., Docket No. 
F-2010-2183284.  Because this issue has been previously brought before the Commission and resolved through a Certificate of Satisfaction, we will deny this Exception.  

In his third Exception, the Complainant notes that there was one witness for the Respondent and suggests that the one witness was not on every call he made to PPL.  Exc. at 1.  PPL replies that the Complainant has not claimed any error in the Initial Decision and to the extent he is implying that one witness was insufficient to testify regarding his contacts with PPL, he did not object to any exhibits at the hearing and PPL’s business records were properly identified and admitted.  R.Exc. at 2.  We will deny this Exception also.  As the Complainant did not make any objections to the witness’s testimony at the hearing, he has waived the right to do so.  

In his fourth and fifth Exceptions, the Complainant argues that he did not have a previous payment arrangement either between PPL and himself, or an arrangement ordered by the Commission.  He questions how he can be denied a payment arrangement on the basis that it would be a second payment arrangement without having received an initial payment arrangement.  Exc. at 1.  In Reply, PPL argues that BCS had issued a payment arrangement in May 2010, which was superseded by the Complainant’s enrollment in the OnTrack program (a more advantageous arrangement for the Complainant than the BCS-issued payment arrangement).  R.Exc. at 3.  

We find that the Complainant has not defaulted on a payment arrangement issued by the Commission and we will grant this Exception.  The Commission has the authority to establish a payment arrangement for a customer pursuant to 66 Pa. C.S. 
§ 1405(a).  Except under specified circumstances, the Commission may not issue a second or subsequent payment arrangement if a customer has defaulted on a previous Commission-issued payment arrangement.  66 Pa. C.S. § 1405(d).  

However, Section 56.174(b) of our Regulations, 52 Pa. Code § 174(b), states:  

Upon the filing of a formal complaint in a case seeking review from the decision of the BCS, there shall be an automatic stay of payment arrangements ordered in that decision, other than current bills not at issue. The public utility may request that the presiding officer remove the stay and order payment of amounts in the informal complaint decision.

If a payment arrangement is issued by BCS and timely appealed, and the stay is not removed, the customer cannot be in default until the formal complaint on appeal is fully adjudicated and a final order entered.  Richard Kalamets v. Columbia Gas of Pennsylvania, Inc., Docket No. Z-01701441 (October 14, 2005).  

As previously discussed, the ALJ found that BCS issued a payment arrangement to the Complainant in May 2010 on which he defaulted.  Although it is true that the Complainant never made payments to PPL pursuant to that BCS decision, he timely appealed the decision and the case was resolved through the filing of a Certificate of Satisfaction rather than the issuance of a final order.  The Certificate of Satisfaction noted that the Complainant was to be enrolled in PPL’s OnTrack program and the Complainant was withdrawing his Complaint.  This resolution voided the BCS-issued payment arrangement by replacing it with an alternative settlement; the Complainant could not be in default as he was required to make payments to PPL pursuant to his enrollment in the OnTrack program rather than pursuant to the BCS decision.  We will grant this Exception and set a payment arrangement as set forth below.

The Commission may establish a payment arrangement consistent with the provisions of Section 1405(b) of the Code, 66 Pa. C.S. § 1405(b), as follows: 

(b) Length of payment agreements.--The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond: 

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

		Although the Commission may not establish a payment arrangement for arrearages accrued under the rates of a customer assistance program (CAP), 66 Pa. C.S. 
§ 1405(c), the Commission may establish a payment arrangement for the arrearages accrued under regular rates when a customer’s arrearage includes a mixture of both CAP and non-CAP arrearages.  Hewitt v. PECO Energy Company, Docket No 
F-2011-2273271 (Order entered September 12, 2013).  In Hewitt, the Commission noted that it may not be practical for the Commission to issue a payment arrangement under a mixed arrearage situation.  If a Complainant cannot afford to pay the CAP arrearage in order to maintain service, it is not in the customer’s best interest for the Commission to issue a payment arrangement where the customer will most likely default.  Id. At fn 4.   

		In Hewitt, the Complainant asked that the Commission set a payment arrangement on over $15,000 of arrearages which included CAP and non-CAP balances.  Despite noting that it could set a payment arrangement in this situation, the Commission declined to set one based on the customer’s poor payment history and inability to keep payment arrangements with the utility.  Id. 

		In this case, the Complainant’s household income is $1,388.00 per month and the household includes five people.  I.D. at 14.  The Complainant’s arrearage at the time of the hearing was $5,494.60, Tr. at 22, $755 of which are CAP arrearages.  Tr. at 30.  As the Complainant’s income is less than 100 percent of the federal poverty guidelines, a five year repayment plan is appropriate.  The CAP arrearages may not be included in this payment arrangement and PPL is permitted to require the Complainant to make a one-time payment of $755.   

		We find that this is an appropriate mixed-arrearage case in which to set a payment arrangement.  Considering the size of the Complainant’s total arrearage and the size of the CAP portion, we believe that this is a manageable sum for the Complainant to pay in order to maintain his electric service.  The Commission has issued payment arrangements for Complainants with larger CAP arrearages.  See, Cooper v. PECO Energy Co., Docket No. F-2011-2254904 (Order entered August 2, 2012) (payment arrangement issued where the CAP arrearage was $2,615.36).  Additionally, this case is distinguishable from Hewitt as the Complainant has not accrued such a sizable outstanding balance nor has he defaulted on numerous payment arrangements negotiated with the Company.  Despite the accrual of an arrearage, he has attempted to work with the Company on several occasions. 

Also in his fifth Exception, the Complainant disagrees with the ALJ’s determination that he was given an explanation for the increase in his payments under PPL’s OnTrack program.  Exc. at 1.  PPL replies that the ALJ properly found that it did not violate the Complainant’s rights to adequate service.  R.Exc. at 3.  Based upon our review of the record, we find no Section 1501 violation on PPL’s part and find that the Company properly handled the Complainant’s enrollment in the OnTrack program.  The Complainant was sent letters notifying him of his enrollment and the applicable rate.  Additionally, PPL assisted him more than once with his enrollment into the program.  Tr. at 36-37, PPL Exh. 2.  This Exception is denied. 

In his sixth Exception, the Complainant disputes the ALJ’s determination of his household income.  He argues that his income is only $944 per month; not $1,388 as determined by the ALJ Exc. at 2.  We find this Exception to be moot as the payment arrangement we are setting today would be the same under either income scenario.  

Finally, in his seventh and eighth Exceptions, the Complainant alleges inadequate service regarding medical certificates and a request to have his meter checked.  Exc. at 2.  In its Reply, PPL states that the Complainant must pay his electric bill despite having several medical conditions.  R.Exc. at 4.  We find that these Exceptions are improperly before the Commission at this stage of the proceeding.  It is axiomatic that this Commission must base its decisions on the evidence in the record.  We are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact or conclusion of law.  52 Pa. Code § 5.431.  New arguments may not be raised at the exception stage of a proceeding as it deprives parties of the opportunity to respond.  Application of PPL Electric Utilities Corporation, Docket Nos. A‑2011‑2267349 et al. (Order entered July 16, 2013).  Propositions must be advanced at the evidentiary proceeding.  Pa. PUC v. Pennsylvania Power and Light Company, Docket No. R-822169 et al. (Order entered August 19, 1983).  Neither of these allegations were included in the proceeding before the ALJ and may not now be raised.  Accordingly, these Exceptions are denied.  

Conclusion

Based upon the foregoing discussion, we shall grant in part and deny in part the Exceptions of the Complainant; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Thomas M. Hartnett, filed on August 20, 2013, are granted in part and denied in part, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge David A. Salapa, issued on August 5, 2013, is modified, consistent with this Opinion and Order.

3. That Complainant's request for a payment arrangement is granted. Complainant shall pay Respondent on the date due for the payment of each monthly bill the amount of the current monthly bill plus one-sixtieth of the outstanding balance.  These payments shall commence with the first monthly bill ninety days after entry of the Commission's Order in this case and continue thereafter on the due date of the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

4. That the proceeding docketed at F-2012-2329578 be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: November 14, 2013
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