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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition)[footnoteRef:1] of Frank Rezzetano (Complainant or Mr. Rezzetano) filed on July 22, 2013.  This Petition concerns the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Jeffrey A. Watson, issued on June 27, 2013, in the above-captioned proceeding, which became the final action of the Commission when no Exceptions were filed timely. On August 5, 2013, Duquesne Light Company (Duquesne or the Company) filed an Answer to the Petition.[footnoteRef:2]  For the reasons stated below, we will deny the Complainant’s Petition. [1: 	 	As discussed further herein, the filing was labeled “Exceptions,” but was not timely filed.  We will treat it as a Petition for Reconsideration.]  [2: 		As discussed further herein, the filing was labeled “Reply Exceptions.”  However, because we are treating the Complainant’s Exceptions as a Petition for Reconsideration, we will treat PECO’s Reply Exceptions as an Answer to the Petition for Reconsideration.
] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On December 6, 2012, the Complainant filed a Formal Complaint (Complaint) against Duquesne, alleging incorrect charges on his bill.  In the Complaint, Mr. Rezzetano alleged that Duquesne incorrectly charged him a $250.00 reconnection fee and a $50.00 investigation fee relating to electric service provided by Duquesne to a building owned by the Complainant.  The Complaint included various details that purport to provide support for the allegations set forth therein.

		On December 21, 2012, Duquesne filed an Answer to the Complaint, in which it stated that the Complainant’s averment regarding incorrect charges on his bill is an apparent reference to $300.00 in fees that Duquesne asserts the Complainant must pay prior to obtaining electric service at the service address.  In the Answer, Duquesne provided its account of events relating to the Complainant’s request for service at the premises in question, and averred that the fees had been properly charged to the Complainant.

		By Telephonic Hearing Notice dated February 14, 2013, the Parties were informed that an initial telephonic hearing had been scheduled for March 20, 2013, at 10:00 a.m.  In addition, on February 19, 2013, a Prehearing Order was issued to all Parties, which stated, inter alia, that the Complainant must be available when contacted by the ALJ, or the case would be dismissed.  However, on March 19, 2013, at the request of the Complainant, the ALJ issued an Interim Order Granting a Continuance, and agreed to have the matter rescheduled as an in-person hearing.  By Hearing Cancellation/ Reschedule Notice dated March 21, 2013, the Parties were informed that the previously-scheduled initial telephonic hearing had been canceled, and had been rescheduled as an initial in-person hearing for June 5, 2013.

		On June 5, 2013, the initial in-person hearing was convened at 10:00 a.m. as scheduled.  Counsel for Duquesne was present, but the Complainant did not appear, and could not be reached at the telephone number provided in his Complaint and listed on the Telephonic Hearing Notice.  After a recess to allow the Complainant sufficient time to appear or to contact the Commission in order to explain his absence, the hearing was reconvened at approximately 10:35 a.m.  When an additional attempt to contact the Complainant by telephone was unsuccessful, counsel for Duquesne moved to dismiss the Complaint for failure of the Complainant to appear and prosecute the Complaint.  The ALJ indicated that he would hold the record open for a couple days before addressing the motion, and the hearing was concluded at 10:42 a.m.  On June 18, 2013, the record was closed.

		Under cover of Secretarial Letter dated June 27, 2013, the Commission issued the Initial Decision of ALJ Watson, in which the ALJ granted Duquesne’s motion and dismissed the Complaint with prejudice for failure of the Complainant to appear at the hearing and prosecute the Complaint.  I.D. at 5.

		On July 22, 2013, the Complainant filed Exceptions to the ALJ’s Initial Decision.  On July 24, 2013, Duquesne filed a Motion requesting an extension of time to file Replies to the Exceptions.  In its Motion, Duquesne noted that, pursuant to the Commission’s June 27, 2013 Secretarial Letter, Exceptions were due to be filed by July 17, 2013, and Replies to Exceptions were due to be filed ten days subsequent to that date, or by July 27, 2013.  Duquesne argued that, because the Complainant’s Exceptions were not timely filed, the Company would be prejudiced if it were required to file its Replies to the Exceptions by July 27, 2013, because it would not have at least ten days to prepare its Replies.  Thus, Duquesne requested that its deadline for filing Replies to the Exceptions be extended until August 1, 2013, ten days from the date that the Complainant’s Exceptions were postmarked.

		By Secretarial Letter dated July 25, 2013, the Commission granted Duquesne’s request for an extension of time to file Replies to the Complainant’s Exceptions, pursuant to 52 Pa. Code § 1.15.  Accordingly, Duquesne was given until August 1, 2013, to file Replies to the Complainant’s Exceptions.  However, in a subsequent Secretarial Letter dated July 26, 2013, the Commission’s Secretary’s Bureau notified all Parties that the Complainant had failed to provide any indication that he had served a copy of his Exceptions on the other Parties to the case.  The July 26, 2013 Secretarial Letter stated that, although the Exceptions had been timely filed, the date of service of the Exceptions would be deemed to be July 26, 2013, due to the Complainant’s failure to provide service on all the Parties of record, and in order to avoid prejudice to any Party.  Accordingly, the Secretary’s Bureau provided a copy of the Exceptions to all Parties, and gave them until August 5, 2013, to file Replies to the Exceptions.[footnoteRef:3]  Pursuant to the July 26, 2013 Secretarial Letter, Duquesne filed its Replies to the Complainant’s Exceptions on August 5, 2013. [3: 		As noted above, the Complainant’s Exceptions were due to be filed by July 17, 2013.  Therefore, we find the conclusion that the Exceptions were timely filed to be mistaken.  Nevertheless, because the Complainant had given no indication that he had served his Exceptions on Duquesne, it was appropriate to extend the period for filing Replies to Exceptions until August 5, 2013, ten days beyond the date on which the Secretary’s Bureau served the Complainant’s Exceptions on Duquesne.] 


Discussion

We begin by considering the nature of the Complainant’s filing, because the analysis to be applied depends on the type of filing before us.  In this case, Exceptions to the Initial Decision were due on July 17, 2013, but were not received by the Commission by the required due date.  Therefore, in accordance with Section 332(h) of the Public Utility Code (Code), the decision of the ALJ became final without further Commission action on July 17, 2013.  66 Pa. C.S. § 332(h).

As discussed above, the Complainant filed Exceptions on July 22, 2013, i.e., within fifteen days of the date that the Initial Decision became the final action of the Commission.  Because the Complainant is appearing pro se, we will exercise our discretion and consider the Complainant’s Exceptions as a Petition for Reconsideration of the Commission’s final decision.  52 Pa. Code § 5.572(c).  Consequently, we will treat the Replies to Exceptions filed by Duquesne as an Answer to the Petition for Reconsideration. 

Legal Standards

Before addressing the Petition, we note that any issue not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  It is well settled that this Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsection 703(f), relating to rehearing, as well as Subsection 703(g), relating to the rescission and amendment of orders.  66 Pa. C.S. § 703(f) and § 703(g).  Such requests for relief must be consistent with Section 5.572 of our Regulations, relating to petitions for relief following the issuance of a final decision.  52 Pa. Code § 5.572

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):  

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:  

Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

In his Initial Decision, ALJ Watson reached four Conclusions of Law.  I.D. at 4-5.  The Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

ALJ’s Initial Decision

In his Initial Decision, ALJ Watson noted that the Complainant did not appear for the scheduled hearing, and was not available for a telephonic hearing at the only telephone number provided by the Complainant.  I.D. at 4.  The ALJ found that the Commission satisfied the requirement to afford the Complainant with administrative due process by providing timely notice of the hearing on the Complaint and the opportunity to be heard.  I.D. at 3 (citing Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984)).  In this regard, the ALJ noted that both the February 14, 2013 and March 21, 2013 Hearing Notices, as well as the February 19, 2013 Prehearing Order, were mailed in the ordinary course of the Commission’s business to the Complainant at the address he provided on his Complaint, and to counsel for Duquesne, at the address listed on her Answer.  I.D. at 4.  

[bookmark: 1.24.]The ALJ noted that neither the Telephonic Hearing Notice nor the Prehearing Order was returned by the post office as undeliverable.  Id.[footnoteRef:4]  In addition, the ALJ stated that the Complainant had the duty to keep his mailing address current with the Commission’s Secretary, in accordance with 52 Pa. Code § 1.24.  Id. at 3-4.  The ALJ also noted that he contacted the Complainant by telephone at the time set for the hearing in this matter, and at the telephone number provided by the Complainant on his Complaint.  Id. at 3.  The ALJ stated that there is nothing in the record to indicate that the Complainant reported a change of address or telephone number to the Commission’s Secretary.  Id. at 4. [4:  	Also, upon review of the record, there is no indication that the Hearing Cancellation/Reschedule Notice dated March 21, 2013, was returned as undeliverable.] 

 
The ALJ noted that Section 332(f) of the Code provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat . . . 

Id. (citing 66 Pa. C.S. § 332(f)).  The ALJ concluded that, because the Complainant failed to appear and participate in the scheduled hearing, personally or by telephone, his Complaint must be dismissed with prejudice.  I.D. at 4 (citing Martin Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995)).

Petition for Reconsideration

		In his Petition, the Complainant avers that he missed the June 5, 2013 hearing because “in my haste I wrote on my calendar June 25th.”  Petition at 1.  In addition, the Complainant states that he was having trouble with his telephone, and although that issue was resolved, he did not have voicemail for approximately two weeks. Id.

		The Complainant also attempts to explain the reason for his Complaint, as well as his reasons for disputing Duquesne’s position on the matter.  Id. at 3-5.  In support of his position, the Complainant refers to exhibits that he attached to his Petition.  The Complainant also provides details of his attempt to pursue a resolution of this matter through various legal avenues outside of his Complaint with the Commission.  Id. at 2.

		Nevertheless, the Complainant does not appear to dispute the ALJ’s ruling as set forth in the Initial Decision.  On the contrary, the Complainant appears to agree with the ALJ’s decision, as evidenced by the following statements addressed to the ALJ:

You went way beyond the call of fairness for me.  You even called me on the day of the hearing to give me a chance.

* * *
Your Honor, the only reason I am filing exceptions is because the letter says so.  I could not file exceptions against you.  Everything you did was right.

Id. at 1, 2.

		In response, Duquesne asserts that the Complainant does not allege any error in the ALJ’s Findings of Fact or Conclusions of Law, and notes the Complainant’s apparent agreement with the ALJ’s decision.  Answer at 2.  Duquesne contends that the Complainant does not dispute that he had notice of the correct time, date, and place of the hearing, and states that the reason for the Complainant’s failure to appear at the hearing is that he neglected to write the correct date on his calendar.  Id. at 3.  Duquesne argues that “[a] party has a duty to appear at an administrative hearing under Pennsylvania law, as a party’s own negligence is not sufficient good cause as a matter of law for failing to appear at a Referee’s hearing.”  Id. (citing Eat’N Park Hospitality Group, Inc. v. Unemployment Compensation Board of Review, 970 A.2d 492, 494 (Pa. Cmwlth. 2008)) (internal quotations omitted).  Duquesne also asserts that the Complainant was warned of the consequences of failing to appear at the hearing, and that he was “afforded administrative due process by the Commission’s provision of timely notice of the hearing of the Complaint and the opportunity to be heard.”  I.D. at 3.

		Duquesne also objects to the Complainant’s attempt to introduce new evidence in his Petition after the close of the record, arguing that the submission of this additional information is prohibited by the Commission’s Regulations at 52 Pa. Code § 5.431.  Id. at 4.  Duquesne asserts that the allegations raised and documents referenced in the Complainant’s Petition were not presented at the June 5, 2013 hearing, and were not identified at any time prior to the close of the record in this proceeding.  Id.

Disposition

		Upon consideration of the Complainant’s Petition, we find that it fails to set forth arguments which warrant special relief, and does not satisfy the Duick standards.  Therefore, we decline to exercise our discretion to reconsider the ALJ’s decision, which became the final action of the Commission at the conclusion of the period for filing Exceptions.  

		Out of concern for the waste of the Commission’s (and respondents’) time and resources, we have, on many occasions, dismissed pro se complaints with prejudice for failure to appear at a hearing.  See, e.g., Marilyn Day v. PECO Energy Company, Docket No. 2010-2181515 (Order entered June 10, 2011); and Patricia Geary v. Verizon Pennsylvania, Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010).  However, we have also declined to dismiss complaints with prejudice if the complainants made good faith attempts to reach their hearings on time.  See, e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F-2012-2318264 (Order entered June 13, 2012); Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011); and Edward B. Ference v. Equitable Gas Company, Docket No. C-20015840 (Order entered February 12, 2002).[footnoteRef:5]   [5:  	For example, in Wiggins, the pro se complainant made an effort to attend the initial hearing, but could not be found in a timely manner in order to participate.  The complainant failed to appear at the scheduled time in the correct room, and counsel for the respondent moved for the complaint to be dismissed with prejudice.  After the hearing was adjourned and the respondent left the building, the complainant was discovered in another waiting room.  Wiggins at 4.  Because Mr. Wiggins made a good faith effort to appear at the initial hearing, he was offered another opportunity to appear and present his case at a rescheduled hearing.  Id.] 


		In this case, there is no dispute that:  (a) the Complainant received notice of the June 5, 2013 hearing; (b) at least two attempts were made to contact the Complainant during the hearing at the telephone number provided by the Complainant; and (c) the Complainant did not appear at the hearing, did not answer the calls placed to him, and did not contact the Commission to explain his absence.  In addition, the Complainant admitted in his Petition that the reason he did not appear at the hearing was that he failed to write the correct date for the hearing on his calendar.  Moreover, the Complainant appeared to agree that the ALJ acted appropriately in dismissing the Complaint for failure of the Complainant to appear at the hearing and prosecute the Complaint.

		The Complainant was clearly advised of his obligation to take part in the hearing and to present evidence on the issues raised.  When he failed to appear in the hearing, he waived the opportunity to participate and advance his Complaint.  66 Pa. C.S. § 332(f).  Therefore, there was a sufficient basis for the ALJ to dismiss the Complaint for failure to prosecute.  Furthermore, the Complainant’s Petition fails to raise additional information that would lead us to believe that the Complainant made a good faith effort to attend the scheduled hearing, or that his absence was unavoidable.  Accordingly, we shall decline to exercise our discretion to vacate the ruling which dismissed the Complaint with prejudice.

Conclusion

Based on the foregoing discussion, we shall deny the Complainant’s Petition; THEREFORE, 


IT IS ORDERED:

1. That the Petition for Reconsideration of Frank Rezzetano, filed on July 22, 2013, is denied, consistent with this Opinion and Order.

2. That this proceeding at Docket No. C-2012-2337865 shall be marked closed. 
[image: ]
BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: November 14, 2013

[bookmark: _GoBack]ORDER ENTERED:  November 14, 2013
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