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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of the Commission’s Bureau of Investigation & Enforcement (I&E) filed on September 16, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mark A. Hoyer, which was issued on September 5, 2013, in the above-captioned proceedings.  No Replies to Exceptions were filed.  For the reasons stated below, we will grant the Exceptions of I&E but we will not impose a civil penalty on the Respondent, Gene Polsinelli, Inc., t/a American Lenders Service Company of Pittsburgh, PA.   

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On November 20, 2012, I&E filed a Complaint against the Respondent alleging that the Respondent failed to maintain evidence of cargo insurance on file with the Commission.  I&E requested that a civil penalty in the amount of $500.00 be assessed.  An answer was filed by the Respondent’s insurance carrier on December 12, 2012, stating that the Respondent had insurance coverage but that the proof did not “go through.”  

		The ALJ convened the Initial Hearing on May 20, 2013.  I&E was represented by counsel, presented one witness, and offered four exhibits.  The Respondent was also represented by counsel and presented one witness, Gene Polsinelli, the Company president.  In addition, the Respondent offered one exhibit.  During the hearing, the Parties stipulated to certain facts.  The record closed on June 6, 2013.    

In his Initial Decision, issued September 5, 2013, ALJ Hoyer dismissed the Complaint.  As previously indicated, I&E filed Exceptions on September 16, 2013, and no Replies to Exceptions were filed. 

Background 

		On July 31, 2012, the Commission received, via an electronic filing, a notice from the Respondent’s insurance provider.  The notice stated that, effective October 31, 2013, the Respondent’s insurance would be cancelled.  Tr. at 11, I&E Exh. 1.  On October 28, 2012, the Commission sent a letter to the Respondent entitled “Notice of Suspension of PUC Truck Operating Authority effective 10/31/12 for expiration/cancellation of cargo.”  The letter advised the Respondent that its operating authority was suspended due to failure to maintain evidence of insurance on file with the Commission.  The letter further informed the Respondent that its insurer, not the Respondent, must file appropriate evidence of insurance and indicated the form to file for liability insurance and the form to file for cargo insurance.  I&E Exh. 2.  

		Also on October 28, 2012, the same day, the Commission sent a letter to the Respondent informing it that the Commission had received evidence of liability insurance coverage and the suspension of PUC operating authority was lifted; the Respondent could immediately resume operations.  Respondent Exh. 1.  Assuming that the two letters were “a wash,” the Respondent’s president ignored the letters.  Tr. at 28.  On November 20, 2012, I&E filed a Complaint against the Respondent for failing to maintain evidence of cargo insurance on file with the Commission.  In response, the Respondent contacted the Commission and the insurance provider.  The insurance provider told the Respondent that it had already filed evidence of insurance electronically with the Commission, but it would do so again.  Tr. at 29-30.  At no time was there a lapse in insurance coverage.  Tr. at 7.  

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ Hoyer made seven Findings of Fact and reached six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

ALJ’s Initial Decision

Although finding that the Commission’s records did not contain evidence of cargo liability insurance prior to the filing of the Complaint, the ALJ held that the Respondent did not violate any rule or order and that I&E had failed to meet its burden of proof.  The ALJ reasoned that, because the Respondent had received a letter from the Commission lifting the suspension on the same day it received a letter imposing the suspension, the Respondent was led to believe that there was no regulatory compliance issue and his reliance on the second letter was justified.  The ALJ also found the Respondent’s witness to be credible and that he would have acted promptly had he known that the Commission did not have the required evidence of cargo insurance.  I.D. at 4-5. 

Exceptions and Disposition

		In its Exceptions, I&E asserts that it has met its burden of proof.  I&E argues that motor carriers are required by Commission Regulations to provide evidence of insurance and, not only did I&E prove that the Commission did not receive this evidence from the Respondent’s insurance provider, but the ALJ found as a fact that the Commission did not have this evidence.  I&E maintains that evidence of continuous coverage is necessary so that the Commission can execute its duty of ensuring motor carrier insurance coverage and the protection of the public interest.  I&E further argues that the Respondent’s misinterpretation of the letters, confusion, and misunderstanding did not constitute a good reason to disregard its regulatory obligations.  Exc. at 4-5. 
		We will grant the Exceptions.  We agree with I&E that it did meet its burden of proving that the Respondent did not provide timely evidence of cargo insurance coverage.  Commission Regulations require that common carriers of property file with the Commission certificates of cargo insurance.  52 Pa. Code § 32.13.  In this instance, the Commission was notified that Respondent’s insurance was going to be cancelled effective October 31, 2012, by its then-current provider.  The Commission did not receive proof of insurance from a new provider until December 3, 2012; after the instant Complaint was filed and approximately a month after the previous insurance expired.  The Respondent did not provide continuous evidence of coverage with the Commission as it is required to do.  We will grant this Exception. 

Although we find that the Respondent has committed a violation, we decline to impose a civil penalty.  The Commission has promulgated a Policy Statement at 52 Pa. Code § 69.1201 that sets forth ten factors that we may consider in evaluating whether a fine for violating a statute or a Commission Order or Regulation is appropriate.  The Policy Statement sets forth the guidelines we use when determining whether, and to what extent, a civil penalty is warranted.  In this case, application of these guidelines does not support the imposition of a civil penalty.

		The first factor we may consider is whether the conduct at issue is of a serious nature.  52 Pa. Code § 69.1201(c)(1).  “When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.”  Id.  Here, the conduct was not of a serious nature.  The Respondent maintained insurance at all times, but it failed to maintain evidence of insurance on file with the Commission at all times.  

The Respondent was sent a letter by the Commission informing it that it had not provided evidence of insurance to the Commission and that it must immediately suspend operations.  The Respondent was then sent a second letter, on the same day, stating that the Commission had received proof of insurance and operations could resume immediately.  We agree with the ALJ that this led the Respondent to believe that there was no regulatory compliance issue and, that the reliance on the second letter was justified.  

The letters were dated October 28, 2012, but the record is unclear as to when they were received by the Respondent.  The record does indicate that the Respondent had evidence of insurance on file through October 31, 2012.  Additionally, the ALJ found that the Respondent would have acted promptly if he had known that the Commission did not have the required evidence of cargo insurance.  If the letters to the Respondent had not caused confusion, it is possible that the Respondent could have rectified the situation before the violation occurred.  On these facts, we do not believe the first factor warrants a significant penalty.     

The second factor we may consider is whether the resulting consequences of the conduct are of a serious nature.  52 Pa. Code § 69.1201(c)(2).  “When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.”  Id.  In this case, the Respondent did not keep continuous evidence of insurance coverage on file with the Commission.  However, it did have insurance at all times.  We see no evidence in the record that the resulting consequences of the violation were of a serious nature.      

The third criterion is whether the conduct at issue was deemed intentional or negligent.  52 Pa. Code § 69.1201(c)(3).  The ALJ found that had the Respondent realized it was not in compliance, it would have rectified the situation.  In fact, it did so as soon as the Company president realized the Commission did not have evidence of cargo insurance.  We find that the conduct here was not intentional and so does not warrant a significant penalty.  
The fourth factor we may consider is whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.  52 Pa. Code § 69.1201(c)(4).  In this case, the Respondent took immediate action to provide evidence of insurance as soon as the Company president became aware of the issue.    

The fifth factor we may consider is the number of customers affected and the duration of the violation.  52 Pa. Code § 69.1201(c)(5).  There is no evidence that any customers were affected and the violation persisted for only approximately one month. 

We may also consider the compliance history of the regulated entity which committed the violation.  52 Pa. Code § 69.1201(c)(6).  I&E’s witness testified that the Respondent’s compliance history with the Commission is impeccable.  Tr. at 20. 

Another factor we may consider is whether the regulated entity cooperated with the Commission’s investigation.  52 Pa. Code § 69.1201(c)(7).  As there was no Commission investigation, this criterion is inapplicable.

In addition, we may consider the amount of the civil penalty necessary to deter future violations as well as past Commission decisions in similar situations.  52 Pa. Code § 69.1201(c)(8) and (c)(9).  In this case, a civil penalty would not serve to deter future violations as the violation was brought about by the confusion caused by the two letters sent to the Respondent; there was no intentional act on the Respondent’s part.  Our research has failed to locate any recent cases that present similar facts. 

The tenth factor we may consider is other relevant factors.  52 Pa. Code § 69.1201(c)(10).  We note here that the confusion in this case is confounded by the fact that the Respondent is not allowed to submit evidence of insurance personally and must rely on the insurer to do so.  If something goes awry in the submittal of the evidence of insurance, the Respondent would not have a way of knowing unless notified by the Commission.  In this case, the notice sent by the Commission was unfortunately followed promptly by a second notice which appeared to negate the first notice.  The Respondent’s confusion was reasonable.  In consideration of the above factors, we decline to impose any penalty on the Respondent.

Conclusion

Based upon the foregoing discussion, we shall grant the Exceptions of the Complainant and reverse the Initial Decision, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:


1. That the Exceptions of the Bureau of Investigation & Enforcement are granted.

2. That the Initial Decision of Administrative Law Judge Hoyer is reversed.

3. That the Complaint filed by the Bureau of Investigation and Enforcement against Gene Polsinelli, Inc., t/a American Lenders Service Company of Pittsburgh, PA is sustained, but no civil penalty is assessed.

4. That the proceeding docketed at C-2012-2333793 be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: November 14, 2013
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