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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Emory Blackshir (Complainant) filed on July 29, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Kandace F. Melillo, which was issued on July 10, 2013, in the above-captioned proceeding. [footnoteRef:1]  Replies to Exceptions were filed by PECO Energy Company (PECO or Company) on August 12, 2013.  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision. [1: 	The Exceptions that were filed with the Secretary’s Bureau on July 29, 2013, did not include a Certificate of Service.  As such, by letter dated August 6, 2013, the Secretary’s Bureau provided a copy of the Exceptions to all Parties in the case noting that although the Complainant filed timely Exceptions, he failed to serve a copy of the Exceptions on the Parties.  In order to avoid prejudice to any Party who may have wanted to file Replies to Exceptions, the August 6, 2013, letter deemed August 6, 2013, as the filing date for the Exceptions.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On November 20, 2012, the Complainant filed a Formal Complaint (Complaint) against PECO, alleging that there were incorrect charges on his bill, that he received a termination notice from the Company and that he would like a payment agreement that he could afford.  As relief, the Complainant requested an affordable down payment along with a payment each month.  The Complainant stated he could afford no more than $300 per month on his arrearage, plus his current monthly bill.  Complaint at 2-4.
 
The Commission served PECO with the Complaint on November 26, 2012, and docketed it at C-2012-2335357.

		On December 3, 2012, PECO filed an Answer and New Matter, with a Notice to Plead, in which it denied that the Complainant was entitled to another payment agreement from the Commission, as he had defaulted on a Bureau of Consumer Services (BCS) payment agreement that was issued in 2008 at BCS Case number 002382173.  Furthermore, PECO stated that in 2010, the BCS denied the Complainant a second payment agreement at BCS Case number 002670774 because he had defaulted on the previous BCS payment agreement.  PECO further averred that the Complainant has had five different Company-issued payment agreements, has defaulted on all of them, and has managed to avoid termination to date by obtaining medical certificates.  PECO noted that as of the date of the Answer, the Complainant had an unpaid balance of $19,362.17 due to his poor payment history.  PECO requested that the Complaint be dismissed.  Answer at 2-4.

		In the New Matter, PECO alleged the above-mentioned facts and further indicated that the Complainant could not demonstrate a decrease in income so as to justify another payment agreement.  We note that while the Complainant did not file a response to the New Matter, PECO did not file a Motion for Judgment on the Pleadings.

		By a Telephonic Hearing Notice dated January 31, 2013, the Parties were notified that an Initial Telephonic Hearing was scheduled for March 21, 2013.  On March 19, 2013, PECO filed an unopposed Motion for Continuance to allow for further investigation of the Complainant’s high bill allegations.  This request was granted in an Order Granting a Continuance, issued by the ALJ on March 19, 2013.

		ALJ Melillo conducted a telephonic hearing on May 2, 2013.  The Complainant appeared pro se, testified on his own behalf, and presented no other witnesses and no exhibits.  PECO, which was represented by counsel, presented two witnesses and sponsored eleven exhibits (PECO Energy Exhibit Nos. 1 through 11), which were admitted into evidence.  The record was closed on May 31, 2013.

		In her Initial Decision, issued on July 10, 2013, ALJ Melillo found that the Complainant had failed to establish a prima facie case of excessive billing or entitlement to another Commission-issued payment agreement.  As previously indicated, the Complainant filed Exceptions on July 29, 2012.[footnoteRef:2]  PECO filed Reply Exceptions on August 12, 2013. [2: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(c), in order to secure a just, speedy, and inexpensive determination. 
] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 7, 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors:  the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

The Commission recently explained the burden of proof set forth in Waldron as follows:  

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization),
and any other relevant facts or circumstances that come to light during the proceeding.”

Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011) (emphasis in original) at 5; see also, Bennett v. The Peoples Natural Gas Company, Docket No. C-2009-2122979 (Order entered October 13, 2010).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

ALJ Melillo made nineteen Findings of Fact and reached ten Conclusions of Law.  I.D. at 3-5, 12-14.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In her Initial Decision, ALJ Melillo concluded that the Complainant had failed to establish a prima facie case of excessive billing or entitlement to another Commission-issued payment agreement.  The ALJ stated that the Complainant failed to present any evidence that his bills were unreasonably high, other than stating that his bill did not go down in August 2012 when he was on vacation.  According to the ALJ, testimony about one month in the face of an arrearage of this magnitude which has accumulated over many years is insufficient to establish a prima facie case in accordance with Bennett.  I.D. at 9-10.

Furthermore, the ALJ found that PECO presented evidence based upon a high bill investigation that the Complainant had the potential to utilize the energy for which he was being billed, that there had been very little change in the number and type of appliances in use, and that the Complainant’s meter tested within the standards for accuracy.  As a result, the ALJ concluded that the billings to Mr. Blackshir were accurate and reflected the actual usage of the household.  Id. at 10-11.

Lastly, the ALJ noted that pursuant to 66 Pa. C.S. 1405(d), absent a change in income, the Commission is limited to establishing one payment agreement for a customer if that customer has defaulted on a previous payment agreement.  The ALJ stated that the Commission established a payment agreement for the Complainant in May of 2008, when the BCS issued an informal decision providing for a payment of $296 per month towards an arrearage of $7,094.62 plus the budget bill.  The Complainant defaulted on this agreement.  According to the ALJ, since that time, the Complainant’s household income has increased rather than decreased.  Therefore, the ALJ found that the Complainant cannot meet the “change in income” criterion required for issuance of another Commission payment agreement.  Accordingly, the ALJ denied the Complaint.  Id. at 11-12.

Exceptions and Replies

In his Exceptions, the Complainant first expresses his regret that he did not have legal representation at the hearing and requests the Commission’s understanding that he does not have the necessary expertise to represent himself.  The Complainant reiterates his request for an agreement that is fair and based on how much money he has coming into his home and that he can afford.  The Complainant avers that each time he tried to make an agreement with PECO, the Company would request an amount which he could not afford.  Exc. at 1-3. 

According to the Complainant, if given a fair chance, he will pay his bill and be a better customer.  The Complainant further asserts he was injured on his job and was awaiting a settlement to use to pay off PECO.  In conclusion, the Complainant maintains that most of his bill is comprised of charges and does not represent what he really owes.  He states that he just received a bill for over $19,800 when clearly he has been paying $800.00 per month for the last five months.  Therefore, he questions how he is being billed and whether his bill is correct.  Id. at 3-4.
In reply, PECO first notes that the Complainant does not allege that ALJ Melillo made an error of law or abused her discretion in any matter.  PECO asserts that the Complainant’s attempt to further litigation in this matter by simply disagreeing with the Initial Decision is procedurally improper and should be dismissed.  PECO avers that the record demonstrates that the Complainant’s $19,822.84 balance accrued not because of billing errors or high bills, but because the Complainant simply did not pay his electric bill over several years.  PECO further asserts that the Complainant incurred this large balance and skillfully has avoided termination by using the administrative process.  R. Exc. at 1-3.

Next, PECO points out that the Complainant presented no evidence that there were problems with his billing or that PECO incorrectly billed him.  PECO noted that it performed two high bill field investigations that demonstrated that the Complainant has the potential to use the electric for which he was billed and there was nothing that caused his high balance other than non-payment over several years.  Furthermore, PECO tested the Complainant’s meter and stated that the meter was operating within Company and Commission guidelines.  Id. at 3-4.

PECO submits that the Complainant has defaulted on every payment agreement issued to him by the Company and the BCS, and that he is not entitled to yet another payment agreement.  According to PECO, pursuant to 66 Pa. C.S. § 1405(d), the Commission has no jurisdiction to give the Complainant a payment agreement on his past due balance.  PECO requests that the ALJ’s Initial Decision dismissing the Complaint be upheld and that the Complainant’s Exceptions be denied.  Id. at 4-5.

Disposition

		Upon our review and consideration of the record and the Complainant’s Exceptions, we are of the opinion that the Complainant failed to meet his burden of proving that he is entitled to a new payment agreement.  The record indicates that the Complainant’s household income has not changed in the time since the issuance of the BCS Informal Decision.  We further agree with the ALJ that the Complainant failed to establish a prima facie case with regard to his contention that his bills were unreasonably high.

In light of the above, we concur with the ALJ’s analysis and conclusions, as well as her decision to dismiss the Complaint.  The statutory criteria under 66 Pa. C.S. §§ 1403 and 1405(d) prohibit us from establishing a second payment arrangement in this case.

Accordingly, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision that dismisses the Complaint for failure by the Complainant to carry his burden of proving that he is entitled to a second payment agreement or that PECO overbilled him.

Conclusion

		Based on our review of the record and the applicable law, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

		1.	That the Exceptions of Emory Blackshir, filed on July 29, 2013, to the Initial Decision of Administrative Law Judge Kandace F. Melillo are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Kandace F. Melillo, issued July 10, 2013, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed by Emory Blackshir against PECO Energy Company at Docket No. C-2012-2335357 is dismissed, consistent with this Opinion and Order.

		4.	That the proceeding docketed at C-2012-2335357 be marked closed. 
[image: ]
							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)


ORDER ADOPTED:  November 14, 2013 
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