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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Harold Brake (Complainant) on August 2, 2013, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Kandace F. Melillo, issued on July 25, 2013.  Also before the Commission are the Reply Exceptions filed by West Penn Power Company (West Penn or the Company) on August 7, 2012.  For the following reasons, we will deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision and dismiss the Complaint with prejudice.

History of the Proceedings

	On May 30, 2013, the Complainant filed a Formal Complaint with the Commission against West Penn in which he averred, inter alia, that he objects to paying smart meter charges prior to installation of a smart meter.[footnoteRef:1]  The Complainant requested that the Commission waive the smart meter charges until his smart meter is installed. [1: 	A smart meter is an electric meter that records consumption of electric energy in increments of an hour or less and communicates that information at least daily back to the utility for monitoring and billing purposes.] 


	On June 11, 2013, West Penn filed an Answer and New Matter to the Complaint.  In its Answer, West Penn admitted that the Complainant did not currently have a smart meter for his account and was being charged a Smart Meter Technologies (SMT) Surcharge, but denied that it should be removed from the Complainant’s monthly invoice as it is an appropriate, Commission-approved charge.  In its New Matter, which was accompanied by a Notice to Plead, West Penn provided extensive background regarding the advent of smart meters, including the legislation signed by Governor Rendell that directed the installation of smart meters, known as Act 129, and the Implementation Order adopted by the Commission.[footnoteRef:2]  West Penn stated that Act 129, Commission orders and its duly filed and Commission-approved tariff permit West Penn to implement its smart metering program and to charge the SMT Surcharge to its metered customers.  West Penn concluded its New Matter by averring that there is no legal basis for the Complaint and that, accordingly, it should be dismissed. [2: 	Smart Meter Procurement and Installation Implementation Order, Docket No. M-2009-2092655 (Order entered June 24, 2009) (Smart Meter Implementation Order).  ] 


	Also on June 11, 2013, West Penn filed a Preliminary Objection to the Complaint.  The Preliminary Objection was accompanied by a Notice to Plead.  In its Preliminary Objection, West Penn argued that the Complaint should be dismissed because it is legally insufficient.  Specifically, West Penn averred that the Complaint does not allege that the Company has taken any action or failed to take an action in violation of any law or regulation that it is required to follow.  West Penn requested dismissal of the Complaint with prejudice on this basis as well.

On June 20, 2013, the Complainant filed timely responses to West Penn’s New Matter and Preliminary Objection in which he argued, inter alia, that the Commission has the obligation to protect consumers from corporate gouging and that a charge for services not rendered is inappropriate.  The Complainant reiterated his request that SMT surcharges be waived until a bona fide service is being provided.

	In her Initial Decision, issued on July 25, 2013, ALJ Melillo recommended that the Preliminary Objection filed by West Penn be granted and that the Complaint be dismissed.  I.D. at 11.  Exceptions and Reply Exceptions were filed as above noted.

Discussion 

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.

In her Initial Decision, ALJ Melillo reached fifteen Findings of Fact, I.D. at 3-4, and nine Conclusions of Law, Id. at 9-10.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.


Legal Standards

This case is before us on Preliminary Objections.  Section 5.101 of our Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
[bookmark: 5.101.] 	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
   	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
   	(3)	Insufficient specificity of a pleading. 
   	(4)	Legal insufficiency of a pleading. 
   	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

ALJ’s Initial Decision 

		The ALJ began her analysis by noting that the Commission is permitted to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest, citing Section 703 of the Code, 66 Pa. C.S. § 703(b).  The ALJ noted that the sole issue in the Complaint is whether customers have to pay for smart meters prior to installation.  According to the ALJ, this very issue was addressed in Dennis Lutherschmidt v. Metropolitan Edison Company, Docket No. C-2010-2200353 (Order entered March 25, 2011), which was cited to by the Company.  In that case, the Commission concluded that electric distribution companies were required by law to file and implement smart meter plans and to charge customers accordingly.  Furthermore, the ALJ stated that there is no provision for delaying the charge until the customer has had the meter installed, as the Complainant so desires.  I.D. at 6 and 8.

The ALJ continued that a Commission-approved tariff has the force and effect of law, and the utility must charge its customers using the approved terms.  66 Pa. C.S. § 1303.  According to the ALJ, West Penn’s SMT Surcharge has been approved by the Commission and included in the Company’s duly-filed tariff.  As such, the ALJ found that the Complainant cannot be exempted from being charged this tariff rate and his Complaint, therefore, is legally insufficient.  The ALJ concluded that the Complaint be dismissed and West Penn’s Preliminary Objection be granted as Mr. Brake failed to allege any violation of the Public Utility Code, Commission Order or regulation, or any Commission-approved tariff.  Id. at 8-9.

Exceptions and Replies

The Complainant filed several Exceptions to the Initial Decision.  First, he submits that the Initial Decision needs to be vacated due to the fact it has not been signed by an ALJ or any other qualified Commission staff person.  Exc. at 1.  In response, West Penn points out that the Initial Decision was issued under a Secretarial Letter signed by the Commission’s Secretary, as is the customary method of issuing Initial Decisions.  R. Exc. at 2.

Next, the Complainant states he was not permitted to offer any oral argument and was not offered an appeal process outside of the Commission.  Exc. at 1.  In response, West Penn explains that the Complainant was not offered a hearing because the ALJ concluded that the Complaint was insufficient as a matter of law.  Also, West Penn notes that a full appeal process is open to either party to the Pennsylvania appellate courts after a final decision of the Commission.  R. Exc. at 2-3.

In his next Exception, the Complainant avers that while the defendant has followed legal procedures, that does not make the law prudent, just or fair.  According to the Complainant, the Legislature has passed many laws, but that does not mean that they are not contrary to the Commission’s mission.  Exc. at 1.

Lastly, the Complainant cites to the Commonwealth Court’s decision in Transportation Services, Inc. v. Underground Storage Tank Indemnification Board, 67 A.3d 142 (Pa. Cmwlth. 2013), for the proposition that the Commonwealth is prohibited from charging for a service that is not rendered.  The Complainant alleges that the Commission has the authority to correct this miscarriage of authority by simply correcting West Penn’s 2014 tariff request when it is presented to allow smart meter charges only when service is provided.  Id. 1-2. 

In response, West Penn opines that the Complainant misinterprets the referenced case and that the Transportation Services case has no bearing on the present case.  According to West Penn, that case involves the interpretation of the Commonwealth’s storage tank regulations and does not entail an interpretation of the smart meter provisions of the Public Utility Code.  West Penn avers that the Complainant seems to contend that the Company is getting cost recovery for something it has not provided.  West Penn points out that the Complainant is being charged monthly for a Commission-approved SMT Surcharge which is assessed to all of West Penn’s customers to recover SMT-related costs for:  (1) evaluating the Company’s back-office systems, system-wide network development and installation plan and perform any needed redesign based on that evaluation; (2) deploying approximately 25,000 smart meters to support energy efficiency and demand response offerings; and (3) recovering expenditures in support of the development of a smart meter deployment plan.  R. Exc. at 3-4.

West Penn further asserts that it is required by statute, by its Commission‑approved tariff and by Commission orders to implement its smart metering program and by the terms of the Amended Joint Petition for Settlement at Docket No. M‑2009‑2123951 (Order entered June 30, 2011) to charge a SMT Surcharge to all of its metered customers.  West Penn requests that the Complainant’s Exceptions be denied and that the Complaint be dismissed with prejudice.  R. Exc. at 6-7.

Disposition

Based upon our review of the record evidence, we shall deny the Complainant’s Exceptions.  First, we note that Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), states as follows: 

Each exception must . . . identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.
 
We find, based on our review of the Complainant’s Exceptions, that they lack merit.  We note that the Complainant does not allege that the ALJ made an error of law or abused his discretion in any manner.  Instead, the Complainant merely objects in very general terms to the ALJ’s Initial Decision because he disagrees with her.  The Complainant cites concerns such as the lack of a signature on the Initial Decision, the lack of an opportunity to present oral argument and the lack of an appeal process as Exceptions.  None of those arguments challenge the key question herein, which is whether Act 129 or any other legislation permits the Complainant to be relieved of the monthly SMT Surcharge.  As such, we shall deny these Exceptions.

		The Complainant also refers to a Commonwealth Court ruling in Transportation Services that is not applicable to the issue under review in this proceeding.  On this matter, we agree with West Penn that the ruling in Transportation Services does not relate to the smart meter provisions of the Public Utility Code and has no bearing on the instant proceeding.[footnoteRef:3]  Accordingly, we shall deny this Exception. [3: 	In Transportation Services, the Commonwealth Court found, in part, that the Board of Underground Storage Tank Indemnification Fund (Fund) improperly required the owner of an underground storage tank to pay a tank capacity fee under the Storage Tank Spill Prevention Act (Storage Tank Act), 35 P.S. §§ 6021.101, et seq.  67 A.3d at 156.  Because the Fund did not promulgate a regulation establishing the fees to be paid by operators of underground storage tanks, as required by the Storage Tank Act, it could not impose the capacity fee on the owner.  Id.] 


The Complainant’s SMT Surcharge was assessed by West Penn in accordance with a plan approved by this Commission.  Therefore, the assessment of this charge was consistent with, rather than in violation of, the Code, a Commission Regulation or Order. 

Furthermore, there is no provision in the Code, the Commission’s Regulations or Orders that allows a West Penn customer to “opt out” of the SMT Surcharge, as the Complainant in this case desires to do.  Accordingly, West Penn has not violated any provision of the Code, any Commission Regulation, Order or Commission-approved Company tariff by prohibiting the Complainant from opting out of paying the SMT Surcharge.  For the above reasons, the Complainant’s Exceptions are denied.  

On review, we find that the ALJ properly granted West Penn’s Preliminary objection even though the Complainant is pro se.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  There are some cases, such as this proceeding, where a hearing would not alter the inevitable conclusion that this Commission cannot provide the Complainant with the requested relief.  See, Floyd v. Verizon Pennsylvania LLC, Docket No. C-2012-2333157 (Order entered April 4, 2013).  On this basis, we distinguish Carlock from the case now before us.

Conclusion

We have reviewed the record as developed in this proceeding, including the Initial Decision and the Complainant’s Exceptions, as well as West Penn’s Reply Exceptions.  Premised upon our review, we shall:  (1) deny the Complainant’s Exceptions; (2) adopt the ALJ’s Initial Decision; and (3) dismiss the Complaint with prejudice, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Harold Brake on August 2, 2013, to the Initial Decision of Administrative Law Judge Kandace F. Melillo, are denied.

2.	That the Initial Decision of Administrative Law Judge Kandace F. Melillo, issued on July 23, 2013, is adopted.

3.	That the Preliminary Objections filed by West Penn Power Company at Docket No. C-2013-2367308 are granted.

		4.	That the Formal Complaint filed by Harold Brake against West Penn Power Company, on May 30, 2013, at Docket No. C-2013-2367308, is dismissed with prejudice.
5.	That the proceeding at Docket No. C-2013-2367308 is marked closed.

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  November 14, 2013
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