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history of the proceeding
On August 15, 2012, Sporty Smith and Betty Ricks (Complainants) filed a formal Complaint against PECO Energy Company (PECO or Respondent or utility) alleging that they have repeatedly complained that the billing is incorrect, that they have asked PECO to check the meter and the system, and that PECO has refused to address these issues.  They alleged that there was an issue with master metering.  As relief, the Complainants requested to be enrolled in PECO’s customer assistance program (CAP), to receive a reasonable payment arrangement and that PECO correct their bills. 
On August 31, 2012, PECO filed its Answer and New Matter, along with Preliminary Objections.  The Answer denied that the Complainants are entitled to the requested relief.  PECO alleged that the Complainants had filed two formal Complaints raising the same allegations at Docket Nos. F-2008-2059928 and F-2008-2060646.  The two cases were consolidated, and an Initial Decision was issued on March 13, 2012, adopted by the Commission in an Opinion and Order dated June 1, 2012.  



In New Matter, PECO alleged that the existence and disposition of the two formal complaints listed above had a res judicata effect on the present case and therefore, the present Complaint must be dismissed except the claim that the Complainants should be enrolled in the CAP program.  



The Preliminary Objections asked the Commission to apply the doctrine of res judicata to prevent re-litigation of claims already litigated on the merits.

On September 18, 2012, the Complainants filed a response to PECO’s New Matter denying Respondent’s argument that the present Complaint meets all the elements of res judicata.  

By Motion Judge Assignment Notice dated September 20, 2012, the Preliminary Objections were assigned to Administrative Law Judge (ALJ) Susan D. Colwell and the parties were notified of the assignment.  

The Complainants did not file a response to PECO’s Preliminary Objections.

On October 15, 2012, ALJ Colwell issued an Order granting PECO’s Preliminary Objections.  In particular, the ALJ concluded that the doctrine of res judicata barred the Complainants from re-litigating the issues which were the subject of the case captioned Sporty Smith v. PECO Energy Company, Docket No. F-2008-2059928, Final Order entered June 1, 2012.  Those issues included incorrect charges on the bills for service at 1206 Mt. Vernon Street, existence of a safety, quality or reliability problem with the service, foreign load, notice of termination of service, desire for a payment arrangement, and PECO’s alleged refusal to investigate a master metering situation.  Because the present Complaint raised the same issues of incorrect billing, faulty meter and/or system, and refusal on the part of PECO to investigate a master metering situation, by Order issued October 15, 2012, the ALJ granted PECO’s Preliminary Objections and dismissed the present Complaint to the extent it raised the issues listed above.  

A Hearing Notice dated November 16, 2012, notified the parties that an initial hearing was scheduled for Thursday, January 24, 2013, at 9:30 a.m. and assigned the matter to me.  

On or about December 3, 2013, the Complainants contacted the Commission inquiring about the procedure for obtaining a subpoena. 

On December 13, 2013, the Commission received a request for continuance of the scheduled hearing by the Complainants.  The Complainants cited health issues as the reason behind their request for continuance.  In particular, the Complainants averred that Mr. Smith suffers from Multiple Sclerosis and has “various appointments for treatments and testing’s (sic) in the months of January and February.”  Also, “Complainant Ricks is directed by her Dr. to not be out in cold weather…. The months of January through March are touch and go with cold weather.”  The Complainants requested that the hearing be continued “until any dates after April 1, 2013.”

On January 4, 2013, I contacted the Complainants in order to propose that they attend the hearing telephonically instead of having it continued for a later date.  Mr. Smith was vehement in his rejection of the offer to have the hearing conducted telephonically and insisted that medical reasons made it impossible for him and Ms. Ricks to attend the hearing in person at the scheduled time.  

During the conversation, Mr. Smith also informed me that, although Commission staff had attempted to provide him information regarding the application for subpoena, he still had questions concerning this procedure. 

On January 7, 2013, I sent a letter to the Complainants with information regarding the issuance of subpoenas by the Commission.  The Complainants did not file an application for the issuance of a subpoena.

On January 8, 2013, PECO filed a Motion objecting to Complainants’ request for continuance of the hearing scheduled in this matter.  The Respondent objected to the Complainants’ request for continuance because it did not comply with 52 Pa.Code § 1.15(b), and it failed to show that good cause existed for rescheduling the hearing.  PECO argued that the Complainants’ request was tantamount to holding the Respondent and the Commission hostages of the Complainants’ various, yet unverified, medical appointments and their aversion to cold weather.

By Order dated January 22, 2013, I cancelled the initial hearing scheduled for January 24, 2013, and instructed Mr. Smith to submit a detailed list of the dates for his medical appointments scheduled in the months of January and February 2013, by no later than January 28, 2013.  The Order also stated that, if Mr. Smith failed to submit the requested information in a timely manner, the hearing in the matter of Sporty Smith v. PECO Energy Company, Docket No. C-2012-2321440, would be rescheduled at the earliest date available.  In addition, the Order instructed Ms. Ricks to inform me in writing, by no later than January 28, 2013, whether she preferred to attend the hearing telephonically.  

The Complainants failed to provide the information requested in my January 22, 2013 Order.  

A Hearing Notice dated February 4, 2013, notified the parties that the initial hearing in this matter was rescheduled for Tuesday, March 12, 2013, at 10:00 a.m. 

On February 26, 2013, I issued a Prehearing Order, in which I addressed, inter alia, the Complainants’ argument, against the application of the doctrine of res judicata to the claims raised in the present Complaint.  See Complainants’ Answer to PECO’s New Matter, ¶ 20.  After noting that the Complainants’ argument had not been addressed in ALJ Colwell’s October 15, 2012 Order, I argued that despite it being presented in hypothetical terms, the Complainants’ argument against the application of the doctrine of res judicata was valid in itself.  I also noted that, in their current form, the Complainants’ claims of incorrect billing and faulty meter lacked the sufficient specificity that would allow the Respondent to prepare a defense in this case.  

The Prehearing Order reinstated the Complainants’ claims of incorrect billing and faulty meter to the present case, effectively reversing the October 15, 2012 Order of ALJ Colwell.  It also addressed the insufficient specificity of the Complainants’ claims by ordering Mr. Smith and Ms. Ricks to submit in writing additional information regarding the timeframe for their incorrect billing and faulty meter allegations.  Due to the limited scope of the information required, the Prehearing Order instructed the Complainants to submit a timeframe for their incorrect billing and faulty meter allegations, in writing, by no later than March 5, 2013.

On March 4, 2013, Mr. Smith contacted me via e-mail and requested a two-week continuance of the hearing scheduled in this matter for March 12, 2013, “in light of the [Prehearing Order dated February 26, 2013] to have time to properly prepare.” 
On March 7, 2013, PECO filed a Motion objecting to the Complainants’ request for a continuance of the March 12, 2013 hearing and requesting dismissal of the faulty meter and incorrect billing claims.  In its objection to the Complainants’ request for a continuance of the March 12, 2013 hearing, PECO argued that the Complainants had failed to show any good cause for their second request for continuance of the scheduled hearing.  PECO noted that, in their request for continuance, Mr. Smith and Ms. Ricks failed to state what it was they specifically needed to prepare.  PECO further submitted that the Complainants’ request for continuance was another delay tactic deployed by the Complainants in order to delay litigating the present Complaint, thus ensuring that their outstanding account balance of $7,722.76 with PECO remained out of collection.  The Company maintained that it would be prejudiced by any continued delays in bringing this matter to a hearing.

With regard to its request for the dismissal of the faulty meter and incorrect billing claims, PECO argued that Complainants’ failure to comply with the Prehearing Order dated February 26, 2013, left the Respondent unable to prepare a proper defense to the reinstated claims.  The Respondent contended that it would be severely prejudiced moving forward with this litigation as it did not know for what period of time it needed to prepare a defense.

My Order dated March 8, 2013 denied the Complainants’ second request for continuance of the hearing.  The Order instructed the parties that PECO’s Motion requesting dismissal of the faulty meter and incorrect billing claims was held in abeyance until the Complainants had an opportunity to articulate their claims at the March 12, 2013 hearing.

The initial hearing convened as scheduled on March 12, 2013.  Sporty Smith and Betty Ricks appeared pro se.  Shawane L. Lee, Esq., represented the Respondent.  

At the beginning of the hearing, Mr. Smith made a motion for disqualification of the presiding officer.  Tr. 5-43.  I addressed the Motion on the record and denied it after finding that the Complainants had provided no factual support to for their claims that I was personally biased towards or against any party in this case or that I had prejudged these proceedings
.  Tr. 60-65.
Mr. Smith was the only Complainant who testified at the initial hearing.  However, he refused to divulge the address where he resided.  Tr. 72.  It was later revealed that Mr. Smith was not the customer of record for the service address at 1206 Mt. Vernon Street, Philadelphia, PA 19123.  Tr. 131-32.  The customer of record, Ms. Ricks, refused to testify or be cross-examined, and even expressed a desire to withdraw from the Complaint.  Tr. 71, 129, 130.  These circumstances raised questions with regard to Mr. Smith’s standing to bring the present Complaint against PECO.  Tr. 131-32.  Ms. Ricks stated that Mr. Smith had her general power of attorney.  Tr. 131-33.  The parties were informed that a further hearing would be scheduled in this matter in order to allow the parties to address all issues raised by the Complainants as well as to allow them to conduct meter testing and a high bill investigation.  Tr. 240-245.
By Hearing Notice dated April 22, 2013, the parties were informed that a further hearing was scheduled in this matter on June 6, 2013, at 10:00 a.m.

On June 6, 2013, the further hearing convened as scheduled.  Sporty Smith and Betty Ricks appeared pro se.  Shawane L. Lee, Esq., represented the Respondent.  At the further hearing, I addressed the issue of Mr. Smith’s standing, or lack thereof, to bring the present Complaint against the Respondent, PECO Energy Company.  Tr. 256.  I explained to the parties that in order to bring a complaint before a tribunal, a complainant must first demonstrate that he has standing to maintain the action.  Tr. 257-258.
I also informed Mr. Smith that the provisions of Title 20 of Pennsylvania Consolidated Statutes, Chapter 56 specifically require that power of attorney be granted in writing and include a notice signed by the principal and an acknowledgement executed by the agent.
  Tr. 260.  Such a document had not been submitted by the Complainants.
Mr. Smith argued that he had standing in this matter because he will be Ms. Ricks’ heir after she passes away, and because he allegedly pays Ms. Ricks’ PECO bills.  Tr. 258.  When pressed for more information, Mr. Smith stated that the Service Address at 1206 Mt. Vernon Street was his address.  Tr. 258-259.  

The Respondent rebutted Mr. Smith’s assertions on standing by putting forth information obtained from Westlaw People Search, which showed 346 North Simpson Street, Philadelphia, PA, as Mr. Smith’s latest and current address where he appears to have been residing since at least February 10, 2011.  Tr. 274, 277.

Mr. Smith challenged the information obtained from Westlaw People Search, but refused the Respondent’s request to produce his driver’s license or any state issued personal identification document showing 1206 Mt. Vernon as his address.  Tr. 276-277.

In view of these developments, I instructed Mr. Smith that he had 30 days to establish his standing in this Complaint by producing documents which showed that his interest in this matter was “substantial, direct and immediate.”  Tr. 280-281, 284.  Mr. Smith was also instructed that, if he was unable to show that he had standing to bring forth the present Complaint, and Ms. Ricks continued to refuse to prosecute the Complaint, he could file a valid and properly executed power of attorney granted to him by Ms. Ricks.  Tr. 282.

On June 10, 2013, I issued an Order memorializing my rulings issued during the further hearing of June 6, 2013.  
By Hearing Notice dated June 21, 2013, the parties were informed that a second further hearing was scheduled in this matter on Monday, July 29, 2013, at 10:00 a.m.

Between June 6 and July 2, 2013, Ms. Ricks contacted the Harrisburg and Philadelphia offices of the Commission’s Office of Administrative Law Judge (OALJ) concerning a notice for termination of service she had received from PECO.  Both the Legal Division Supervisor for the OALJ and I addressed the matter with PECO on separate occasions, and explained PECO’s position to Ms. Ricks.  Ms. Ricks requested that all documents and exhibits be submitted to her in 24 font size.
On July 5, 2013, I received, via facsimile, several documents, amongst which was a valid and properly executed power of attorney.  The documents were accompanied by a cover letter bearing Mr. Smith’s name and signature.  

On July 19, 2013
, PECO filed objections to the documents in accordance with my June 10, 2013 Order.
  

On July 29, 2013, the second further hearing convened as scheduled.  Sporty Smith and Betty Ricks appeared pro se.  Shawane L. Lee, Esq., represented the Respondent.  At the hearing, I addressed the issue of Mr. Smith’s standing to be a complainant in the present Complaint against PECO.  Tr. 324-32.  Upon review of the record and the documents that Mr. Smith submitted on July 5, 2013, I found that Mr. Smith lacked standing to bring the Complaint against PECO.  Id.  I also ruled that the power of attorney submitted by Mr. Smith on July 5, 2013, was a valid and properly executed document.  Tr. 332.
Following these rulings, I presented Ms. Ricks with two options: (1) to proceed with the case as the sole Complainant and present Mr. Smith as a witness; or (2) to have Mr. Smith proceed with the case through her power of attorney.  Tr. 332.  After I explained to Ms. Ricks the consequences and ramifications of each option, I asked her, as the sole remaining Complainant in this matter to decide on one of the options.  Tr. 333-34.  A 15-minute recess was called in order to give Ms. Ricks the opportunity to decide on how to proceed.  When the hearing reconvened, I asked Ms. Ricks again how she wished to proceed.  Tr. 340.  Ms. Ricks requested a 30-day continuance of the hearing so that she may confer with an attorney.  Tr. 340-41.  Ms. Lee objected to the request for the continuance.  She argued that Ms. Ricks and Mr. Smith were aware from earlier in the proceedings of the issues concerning Mr. Smith’s standing and Ms. Ricks’ power of attorney and should have made provisions for obtaining legal representation.  Ms. Lee argued that granting a 30-day continuance, with the possibility of a third further hearing, would be severely prejudicial against PECO, which had already expended a lot of hours and manpower in preparation of these hearings.  Tr. 341-42.  Considering the history of the proceeding in this matter, I denied Ms. Ricks’ request for continuance of the hearing.  Tr. 342‑46.
I asked Ms. Ricks two more times how she wished to proceed in this matter.  Tr. 346-47.  Ms. Ricks responded by repeatedly evoking her “Fifth Amendment right.”  Tr. 347.  I construed Ms. Ricks’ repeated refusal to answer my question as the Complainant’s willful failure to prosecute the Complaint and dismissed the case.  Tr. 348, see also 340.
The record in this matter closed on August 9, 2013, upon receipt of the transcript for the July 29, 2013 hearing.

FINDINGS OF FACT

1.
On August 15, 2012, Betty Ricks and Sporty Smith filed a formal Complaint against PECO alleging that they have repeatedly complained that the billing is incorrect, that they have asked PECO to check the meter and the system, and that PECO has refused to address these issues.  They also alleged that there was an issue with master metering.  

2.
As relief, the Complainants requested to be enrolled in PECO’s customer assistance program (CAP), to receive a reasonable payment arrangement and that PECO correct their bills. 

3.
On August 31, 2012, PECO filed its Answer and New Matter.
4.
A Hearing Notice dated November 16, 2012, notified the parties that an initial hearing was scheduled for Thursday, January 24, 2013, at 9:30 a.m. and assigned the matter to me.  

5.
By Order dated January 22, 2013, I granted the Complainant’s request for a continuance and cancelled the initial hearing scheduled for January 24, 2013.
6.
A Hearing Notice dated February 4, 2013, notified the parties that the initial hearing in this matter was rescheduled for Tuesday, March 12, 2013, at 10:00 a.m. 

7.
The initial hearing convened as scheduled.  Sporty Smith and Betty Ricks appeared pro se.  Shawane L. Lee, Esq., represented the Respondent.  

8.
By Hearing Notice dated April 22, 2013, the parties were informed that a further hearing was scheduled in this matter on June 6, 2013, at 10:00 a.m.

9.
On June 6, 2013, the further hearing convened as scheduled.  Sporty Smith and Betty Ricks appeared pro se.  Shawane L. Lee, Esq., represented the Respondent.

10.
By Hearing Notice dated June 21, 2013, the parties were informed that a second further hearing was scheduled in this matter on Monday, July 29, 2013, at 10:00 a.m.

11.
On July 29, 2013, the second further hearing convened as scheduled.  Sporty Smith and Betty Ricks appeared pro se.  Shawane L. Lee, Esq., represented the Respondent.

12.
Betty Ricks is the Complainant in this matter and resides at 1206 Mt. Vernon Street, Philadelphia, PA 19123 (Service Address).

13.
Betty Ricks is the ratepayer of record with PECO for electric service at the Service Address.  Tr. 138.

14.
Sporty Smith is Betty Ricks’ son.  Tr. 73.

15.
Mr. Smith is not the ratepayer of record with PECO for electric service at the Service Address.

16.
Mr. Smith does not reside at the Service Address.
17.
The Complainant appeared at the scheduled hearing but refused to prosecute the Complaint.

18.
The Complainant did not settle or withdraw this Complaint prior to the scheduled hearing date.

DISCUSSION

In their formal Complaint against PECO, Sporty Smith and Betty Ricks alleged that they had repeatedly complained to PECO about incorrect billing, that they had asked PECO to check the meter and the system, and that PECO had refused to address these issues.  They also alleged that there may be an issue with master metering at the Service Address.  As relief, the Complainants requested to be enrolled in PECO’s CAP program, to receive a reasonable payment arrangement and that PECO correct their bills.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S. § 332(a).  
In order to bring a complaint before a tribunal, a complainant must first demonstrate that he has standing to maintain the action.  Nye v. Erie Insurance Exchange, 470 A.2d 98, 100 (Pa. 1983). Standing requires that a party have an interest in the matter that is substantial, direct and immediate.  William Penn Parking Garage, Inc. et al. v. City of Pittsburgh, 346 A.2d 269 (Pa. 1975).  These criteria are defined as follows: 
A 'substantial' interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law. A 'direct' interest requires a showing that the matter complained of caused harm to the party's interest. An 'immediate' interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it and is shown where the interest the party seeks to protect is within the zone of interests sought to be protected by the statute or the constitutional guarantee in question.

George v. Pa. Pub. Util. Comm’n., 735 A.2d 1282, 1286 (Pa. Cmwlth. 1999) (George). See also, South Whitehall Township Police Service v. South Whitehall Township, 555 A.2d 793, 795 (Pa. 1989) (citations omitted); Bergdoll, et al. v. Kane, et al., 731 A.2d 1261, 1268 (Pa. 1999).  The standard set by William Penn Parking Garage is applicable to the Commission’s cases.  See, Courier Express, Inc. v. F.L. Shaffer Company, Inc., Order entered August 30, 1990 at Docket No. C-892462, petition for reconsideration denied December 3, 1990.  Tr. 257-258.  

The Public Utility Code defines a customer as a natural person in whose name a residential account is listed or any adult resident at the service address.  See 66 Pa.C.S. § 1403.

The present Complaint was filed by Sporty Smith and Betty Ricks as joint Complainants.  Ms. Ricks is the ratepayer of record with PECO for electric service at the Service Address.  However, at the initial hearing on March 12, 2013, Ms. Ricks, refused to testify or be cross-examined, and even expressed a desire to withdraw from the Complaint.  Tr. 71, 129, 130.  Mr. Smith testified at the initial hearing, but he refused to divulge the address where he resided.  Tr. 72, 138.  The positions that Ms. Ricks and Mr. Smith took at the initial hearing raised questions with regard to Mr. Smith’s standing to be a Complainant against PECO in the present matter. 
At the further hearing of June 6, 2013, Mr. Smith and Ms. Ricks were informed that they had yet to file a valid power of attorney.  Tr. 259-260.  Mr. Smith was given the opportunity to establish his standing to bring forth the present Complaint against PECO, or to produce a valid power of attorney granted to him by Ms. Ricks.  
On June 10, 2013, I issued an Order memorializing and expanding upon my rulings issued during the further hearing of June 6, 2013.  In particular, the Order required that all documents submitted as proof of residence must be addressed to Sporty Smith at the 1206 Mt. Vernon Street, Philadelphia, PA address, and must date between January 1, 2012 and June 5, 2013.  See Ordering Paragraph #1.  The Order also instructed Mr. Smith that he could establish standing in this matter by submitting “any other documentation showing that he has an interest in the matter that is substantial, direct, and immediate.”  See Ordering Paragraph #2.  The Respondent was instructed to file any written objections to any documents submitted by Sporty Smith and Betty Ricks pursuant to this Order within ten (10) days of service of said documents.  See Ordering Paragraph #6.  

Pursuant to my Order dated June 10, 2013, Mr. Smith submitted via facsimile a properly executed power of attorney and several documents purporting to establish his standing in this matter.  

On July 19, 2013, PECO filed objections to the documents in accordance with my June 10, 2013 Order.  In its objections, PECO challenged the evidentiary value of each of the documents submitted in support of Mr. Smith’s claim of standing.  See PECO Objection ¶¶ 5-9.  In addition, PECO contended that Mr. Smith has no standing in the present matter because he resided at 1990 Penfield Street, Philadelphia, PA 19138, from March 2010 to June 2013.  See PECO Objection ¶¶ 10-16, PECO Objection Exhibits 1-5.  PECO also submitted an Account Activity Statement for electric service at the 1990 Penfield Street address showing “James W. Smith”
 as the ratepayer of record.  See PECO Objection, Exhibit 6.

Besides the power of attorney and the cover letter, the documents submitted by Mr. Smith via facsimile on July 5, 2013, are as follows: 

1. Advertisement by Community Energy dated April 25, 2012, and addressed to “James Smith”; 

2. Undated advertisement from Prudential, Fox & Roach Realtors addressed to “James W. Smith or Current Resident 1206 Mt. Vernon Street, Philadelphia, PA 19123-3203;” 

3. Undated advertisement from GEICO addressed to “James Smith, 1206 Mt. Vernon Street, Philadelphia, PA 19123-3203;

4. Undated application/advertisement/temporary membership card from AAA expiring on July 18, 2013, addressed to “James W. Smith, 1206 Mt. Vernon Street, Philadelphia, PA 19123-3203;”

5. Application for Pennsylvania Lifeline Assistance Program dated December 13, 2010, and addressed to “James S. Smith, 1206 Mt. Vernon Street, Philadelphia, PA 19123-3203;”

6. One page printout from the City of Philadelphia: Property Search service showing King, Tanya, as the owner of the property at 346 N. Simpson Street, Philadelphia, PA 19139-1024;

7. Printout from www.whitepages.com search results for the property at 346 N. Simpson Street, Philadelphia, PA (page 1 of 3); 

8. Four-page printout of a Contact Report for “Sporty Smith” from my.peoplesmart.com listing 13 addresses in connection with Sporty Smith.

9. Wells Fargo Combined Statement of Accounts (page 1 of 7), for the period May 1, 2013- May 31, 2013, and addressed to “James W. Sporty Smith, Jr., d/b/a BE 4 REAL ENTERTAINMENT, 1206 Mt. Vernon Street, Philadelphia, PA 19123-3203;”

10. Wells Fargo Combined Statement of Accounts (page 1 of 7), for the period June 1, 2013 – June 30, 2013, and addressed to “James W. Sporty Smith, Jr., d/b/a BE 4 REAL ENTERTAINMENT, 1206 Mt. Vernon Street, Philadelphia, PA 19123-3203.”

Of the documents listed above, documents # 1-4 bear no evidentiary value in determining Mr. Smith’s standing in the present Complaint because they appear to be “bulk mail” or “junk mail,” that either show no connection with the Service Address or are undated.  

The document #5 also does very little to establish Mr. Smith’s standing because the document dates prior to the period covered by the Complaint, and is an application form rather than a bill for continuous and regular services.  

Documents # 6-7 show that Mr. Smith is neither the owner nor a current resident of 346 N. Simpson Street, Philadelphia, PA 19139-1024; however, they do not prove that he resides at 1206 Mt. Vernon Street.  

The four-page printout of a Contact Report for “Sporty Smith” from my.peoplesmart.com, which is document # 8 from the list above, shows the Service Address at 1206 Mt. Vernon Street as connected to Sporty Smith.  However, this document also lists 12 other addresses connected with Mr. Smith’s name, amongst which is the 346 N. Simpson Street address.  The four-page printout does not indicate whether or not the Service Address is Mr. Smith’s current address, and whether he resided there during the period in question in this matter, January 2011 to the present.  Whatever evidentiary value this document may have, it does little to show that Mr. Smith currently resides, or in the near past has resided at the Service Address.

Finally, documents # 9-10 are bank statements not for Mr. Smith, but for his business, BE 4 REAL ENTERTAINMENT, at 1206 Mt. Vernon Street, Philadelphia, PA 19123-3203.  While these bank statements lend a degree of credibility to the idea that Mr. Smith could reside, occupy, or conduct business from the Service Address
, this single piece of evidence does not constitute “substantial evidence” that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).  Whether viewed by themselves or in the totality of the documents submitted by Mr. Smith on July 5, 2013, these bank statements fail to establish Mr. Smith’s standing in the present Complaint.  
I also find it very telling, that despite claiming that he is responsible for paying Ms. Ricks’ PECO bills and having been instructed to establish standing “by submitting any other documentation showing that he has an interest in the matter that is substantial, direct, and immediate” (see June 10, 2013 Order, Ordering Paragraph #2), Mr. Smith has not produced any receipt, cancelled check or bank statement that substantiates his averments regarding his payments to PECO.

Mr. Smith has failed to prove that he currently resides, or has resided during the period January 2011 to the present, at the Service Address.  He also failed to provide any other proof that his interest in this matter is “substantial, direct and immediate.”  Therefore, I conclude that Mr. Smith lacks standing to bring forth the present Complaint against PECO.  He will be dismissed as a Complainant in this matter.  The case caption in this matter will be amended to reflect Betty Ricks as the sole Complainant in this matter.  See Charles W. Kessler v. PPL Electric Utilities Corporation, Docket No. C-20090507, Final Order entered February 26, 2004.  

My ruling regarding Mr. Smith’s lack of standing to be a complainant in this matter was communicated to the parties at the July 29, 2013 hearing.  Tr. 331-33.  
Although Mr. Smith had indicated earlier in the proceedings that Ms. Ricks did not wish to participate in the proceedings and wished to withdraw as a Complainant in this matter, in reality Ms. Ricks never took any affirmative and substantial steps to withdraw from the Complaint.  On the contrary, she attended all three hearings, and took a more active role as a Complainant in the case when she contacted the Commission claiming that PECO was improperly attempting to terminate her service while the present Complaint was still pending.  She requested that all documents and exhibits be submitted to her in a size 24 font.  For these reasons and after concluding that Mr. Smith lacked the requisite standing to bring forth the present Complaint, I instructed Ms. Ricks that she was the sole remaining Complainant in this matter.  Tr. 333.  

Following a ruling that the power of attorney submitted by Mr. Smith was valid and properly executed (Tr. 332), I presented Ms. Ricks with two options: (1) to proceed with the case as sole Complainant and present Mr. Smith as a witness; or (2) to have Mr. Smith proceed with the case through her power of attorney.  Tr. 333-34.  I instructed Ms. Ricks that if she chose the former option, she could represent herself and prosecute her Complaint to the full extent allowed by the law.  However, if she chose the latter option, I would allow Mr. Smith to testify in support of the Complaint on facts of which he had first-hand knowledge.  Mr. Smith would not be allowed to conduct cross-examination, make motions or objections, or engage in any other activity that would constitute the unlawful practice of law.  Id.  Mr. Smith strongly objected to my ruling and Ms. Ricks joined in his objections.  Tr. 336, 340.
The constitution of this Commonwealth has exclusively granted to the Supreme Court of Pennsylvania the power to regulate the practice of law before all the courts of Pennsylvania.  Pa. Const. art. V, § 10.  In particular, subsection (c) of Article V, section 10 provides: “(c) The Supreme Court shall have the power to prescribe general rules governing practice, procedure and the conduct of all courts . . . and for admission to the bar and to practice law . . . .”  Pa. Const. art. V, § 10(c).  To help administer admission to the bar, the Supreme Court has created the Pennsylvania Board of Law Examiners, which, among other things, establishes standards for admission to the bar.  Pa.B.A.R. 104.  The Supreme Court has also adopted the Code of Professional Conduct in order to govern the conduct of those individuals privileged to practice law in this Commonwealth.  Additionally, to assure that lawyers admitted to practice in the Commonwealth continue their education to have and maintain the requisite knowledge and skill necessary to fulfill their professional responsibilities, the Pennsylvania Supreme Court has adopted the Pennsylvania Rules for Continuing Legal Education.  Pa.R.C.L.E. 102.  See generally Kohlman v. Western Pennsylvania Hospital, 652 A.2d 849 (Pa. Super. 1994), McLaughlin v. Philadelphia Newspapers, Inc., 465 Pa. 104, 348 A.2d 376 (1975); Appeal of Hanson, 330 Pa. 390, 198 A. 113 (1938).  These stringent requirements are intended to protect and secure the public's interest in competent legal representation.  

While the rules and laws
 proscribing the unauthorized practice of law are clear, defining the abstract boundaries of the "practice of law" would be an elusive, complex task, "more likely to invite criticism than to achieve clarity."  Shortz v. Farrell, 327 Pa. 81, 91, 193 A. 21 (1937).  This is so because the practice of law may well be used in a different sense for various purposes.  Nonetheless, in Dauphin County Bar Assoc. v. Mazzacaro, 465 Pa. 545, 351 A.2d 229 (1976), the Supreme Court attempted to place the meaning of legal practice into some kind of workable format: 
Where . . . a judgment requires the abstract understanding of legal principles and a refined skill for their concrete application, the exercise of legal judgment is called for.   While at times the line between lay and legal judgments may be a fine one, it is nevertheless discernible.  Each given case must turn on a careful analysis of the particular judgment involved and the expertise that must be brought to bear on its exercise.
351 A.2d at 233 (citation omitted).  By whatever standard or definition, the in-court representation of another -- a paradigmatic function of the attorney-at-law -- amounts to the "practice of law" in this Commonwealth.  Id. at 234, see also Kohlman v. Western Pennsylvania Hospital, 652 A.2d 849 (Pa. Super. 1994).
Title 20 of the Pennsylvania Consolidated Statutes, section 5602, defines the various forms of power of attorney.  Particularly, 20 Pa.C.S. § 5602(a)(20) provides that an attorney-in-fact may be empowered by his or her principal to "pursue claims and litigation.”  Next, 20 Pa.C.S. § 5603, describes how the powers enumerated in section 5602 are to be implemented.  With respect to the attorney-in-fact’s power to pursue claims and litigation, the attorney-in-fact may: (1) institute, prosecute, defend, abandon, arbitrate, compromise, settle or otherwise dispose of, and appear for the principal in, any legal proceedings before any tribunal regarding any claim relating to the principal or to any property interest of the principal; (2) in general, exercise all powers with respect to claims and litigation that the principal could if present.  20 Pa.C.S. § 5603(s). 
20 Pa.C.S. §§ 5602 and 5603, do not empower an individual who is not licensed as an attorney-at-law to practice law in Pennsylvania.  To construe the probate code so as to permit a non-attorney to appear and represent a principal in a court of record would be to permit the licensing and admission requirements to be circumvented.  In addition, such an interpretation would effectively abrogate the judicial code’s prohibition against the unlicensed practice of law.  42 Pa.C.S. § 2524 (Supp. 1994).  The potential problems created by the use of the power of attorney as a means of encouraging the unauthorized practice of law are obvious.  Of course, if the principal wishes to proceed pro se, he or she may do so.  However, the power of attorney cannot be used as a device to license laypersons to act as an attorney-at-law.  See Kohlman v. Western Pennsylvania Hospital, 652 A.2d 849 (Pa. Super. 1994).
The powers listed in 20 Pa.C.S. §§ 5602 and 5603 are best characterized as authorizing the agent to act as the client in an attorney-client relationship, with respect to probate and administrative matters.  20 Pa.C.S. § 5603(s)(1) authorizes the agent/attorney-in-fact to make decisions and undertake actions that are within the traditional province of a client.  For example, the decisions whether to prosecute, defend, settle, or arbitrate a claim belong to the client, not to the attorney.  The agent, therefore, while lacking authority to litigate pro se in his or her principal’s stead, creates and controls the attorney-client relationship as fully as if he or she were the principal.  The attorney-in-fact may, of course, personally engage in all activities authorized under sections 5602 and 5603 that do not constitute the unauthorized practice of law.  See Kohlman v. Western Pennsylvania Hospital, 652 A.2d 849 (Pa. Super. 1994).
In Kohlman v. Western Pennsylvania Hospital, 652 A.2d 849 (Pa. Super. 1994), petition for allowance of appeal denied, 663 A.2d 692 (1995), the Superior Court of Pennsylvania held:


“Just as the attorney-in-fact provisions of the Probate Code, 20 Pa C.S. 2603, cannot empower an individual to engage in the unauthorized practice of law under 42 Pa. C.S. § 2524, any rules or regulations of an administrative agency likewise cannot confer the power to engage in conduct that is prohibited by that section of the Judicial Code.”  

Therefore, a power of attorney does not empower a non-attorney to represent an individual in a formal Commission proceeding.  An individual person may represent himself or herself in formal proceedings before the Commission, but a power of attorney held by a lay person for another does not give the holder the ability to practice law.  An attorney is required for the representation of another.  See Westmoreland County v. Rodgers, et al, 693 A.2d 996 (Pa. Cmwlth. 1997), appeal denied 717 A.2d 536 (1998) (party does not have the right to be represented by an individual not licensed to practice law in an administrative hearing).
After I presented Ms. Ricks with the two options available to her in continuing this proceeding and explained the consequences and ramifications of each option, I asked her, as the sole remaining Complainant in this matter to decide on one of the options.  Tr. 333-34.  She persistently refused to make a choice forcing the proceeding to come to a standstill.  
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n., 479 A.2d 10 (Pa. Cmwlth. 1984).  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993. 
Ms. Ricks was provided with proper notice of the hearings and ample opportunity to be heard in one initial and two further hearings.  I construed her refusal to follow my instructions as a willful refusal to proceed with the hearing and a failure to prosecute the Complaint.
  I dismissed the case in accordance with the provisions of 52 Pa.Code § 5.245 (a) and (c) which provide as follows:

§ 5.245. Failure to appear, proceed or maintain order in proceedings.

 (a)  After being notified, a party who fails to be represented at a scheduled conference or hearing in a proceeding will: 

   (1)  Be deemed to have waived the opportunity to participate in the conference or hearing. 

   (2)  Not be permitted thereafter to reopen the disposition of a matter accomplished at the conference or hearing. 

   (3)  Not be permitted to recall witnesses who were excused for further examination. 

*
*
* 

 (c)  If the Commission or the presiding officer finds, after notice and opportunity for hearing, that the actions of a party, including an intervenor, in a proceeding obstruct the orderly conduct of the proceeding and are inimical to the public interest, the Commission or the presiding officer may take appropriate action, including dismissal of the complaint, application, or petition, if the action is that of complainant, applicant, or petitioner.
52 Pa.Code § 5.245 (a) and (c).

For the reasons stated above, Ms. Ricks’ Complaint against PECO Energy Company will be dismissed with prejudice for failure to prosecute.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. In order to bring a complaint before a tribunal, a complainant must first demonstrate that he has standing to maintain the action.  Nye v. Erie Insurance Exchange, 470 A.2d 98, 100 (Pa. 1983). 

3. Standing requires that a party have an interest in the matter that is substantial, direct and immediate.  William Penn Parking Garage, Inc. et al. v. City of Pittsburgh, 346 A.2d 269 (Pa. 1975).  

4. A ‘substantial’ interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law.  George v. Pa. Pub. Util. Comm’n., 735 A.2d 1282, 1286 (Pa. Cmwlth. 1999).
5.
A 'direct' interest requires a showing that the matter complained of caused harm to the party's interest.  George v. Pa. Pub. Util. Comm’n., 735 A.2d 1282, 1286 (Pa. Cmwlth. 1999).

6.
An 'immediate' interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it and is shown where the interest the party seeks to protect is within the zone of interests sought to be protected by the statute or the constitutional guarantee in question.  George v. Pa. Pub. Util. Comm’n., 735 A.2d 1282, 1286 (Pa. Cmwlth. 1999).
7.
The standard set by William Penn Parking Garage is applicable to the Commission’s cases.  See, Courier Express, Inc. v. F.L. Shaffer Company, Inc., Order entered August 30, 1990 at Docket No. C-892462, petition for reconsideration denied December 3, 1990.  
8. A power of attorney does not empower a non-attorney to represent an individual in a formal Commission proceeding.  Kohlman v. Western Pennsylvania Hospital, 438 Pa. Super. 352, 652 A.2d 849 (1994), petition for allowance of appeal denied, 541 Pa. 640, 663 A.2d 692 (1995).
9. As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S. § 332(a).  
10. Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n., 479 A.2d 10 (Pa. Cmwlth. 1984).  

11. Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.

12. If the Commission or the presiding officer finds, after notice and opportunity for hearing, that the actions of a party, including an intervenor, in a proceeding obstruct the orderly conduct of the proceeding and are inimical to the public interest, the Commission or the presiding officer may take appropriate action, including dismissal of the complaint, application, or petition, if the action is that of complainant, applicant, or petitioner.  52 Pa.Code § 5.245.
13. Betty Ricks failed to meet her burden of proving that she is entitled to the relief she was seeking from the Commission.
ORDER
THEREFORE,

IT IS ORDERED:

1. That Sporty Smith is dismissed as a Complainant in the matter of Sporty Smith and Betty Ricks v. PECO Energy Company, at Docket No. C-2012-2321440 because he lacks standing to bring forth the Complaint.
2.
That the case caption in this matter is amended to read Betty Ricks v. PECO Energy Company, Docket No. C-2012-2321440.

3.
That the Complaint filed by Betty Ricks against PECO Energy Company at Docket No. C-2012-2321440 is dismissed with prejudice for failure to prosecute.



4.
That the Secretary’s Bureau should mark this matter closed.

Date:  November 4, 2013


/s/









Eranda Vero








Administrative Law Judge 

� 	See 52 Pa.Code § 5.482 (a); and United States v. Thomas, 299 F. Supp. 494, 499 (E.D. Missouri 1968).


� 	See 20 Pa.C.S. § 5601.


� 	Because I was unclear whether or not a copy of the documents was served on the Respondent, on July 9, 2013, I sent the Respondent’s counsel in this matter, Ms. Lee, a copy of the said documents via facsimile.


� 	A more detailed history of the proceedings in this matter can be found in the five Orders issued on October 15, 2012, January 22, 2013, February 26, 2013, March 8, 2013, and June 10, 2013, respectively.


� 	At the further hearing of June 6, 2013, PECO posited that Sporty Smith’s real name is “James Smith.”  Tr. 266.  Mr. Smith did not challenge PECO’s statement.


� 	It is also entirely possible for Mr. Smith to use the Service Address for the singular purpose of receiving bank statements pertaining to his business.





� 	Because the practice of law involves matters of extreme public concern, the General Assembly has also taken measures to control and prevent the unauthorized practice of law: “Any person who within this Commonwealth shall practice law . . . without being an attorney at law . . . commits a misdemeanor of the third degree.”  � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=608543f47095ef789ad8a73b608fd4b0&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b438%20Pa.%20Super.%20352%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=50&_butInline=1&_butinfo=42%20PA.C.S.%202524&_fmtstr=FULL&docnum=3&_startdoc=1&wchp=dGLbVzk-zSkAW&_md5=7f785130468200ff8ea9c520ae329ec7" �42 Pa.C.S. § 2524� (Supp. 1994).


� 	At the beginning of the July 29, 2013 hearing, the parties were instructed on the provisions of 52 Pa.Code §§1.27 (suspension and disbarment) and 5.245 (failure to appear, proceed or maintain order in proceedings).  Tr. 318-19.
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