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Introduction



This initial decision dismisses in part and sustains in part the Complainant’s, David Fennell, Sr., Complaint in which the Complainant alleged that he was not responsible for the accrued balance of the account under his son’s, David Fennell Jr., name and requested a payment arrangement.  
history of the proceeding

On March 13, 2013, David Fennell, Sr. (Mr. Fennell or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (the Respondent, the Company or PECO) with the Pennsylvania Public Utility Commission (Commission) requesting that electric service be placed in his name, and alleging that the utility is threatening to shut off service.  As relief, Complainant requests an affordable payment arrangement and acceptance into Low Income Home Energy Assistance Program (LIHEAP) or a similar program.  Complaint ¶ 5.

This formal Complaint is an appeal to the informal decision issued by the Commission’s Bureau of Consumer Services (BCS) at BCS#003034210.

On March 28, 2013, Respondent filed an Answer.  The Respondent denied the main averments of the Complaint.  The Respondent asserted that the Complainant was associated with the Service Address before his request to have service in his name.  The Respondent alleged that the Complainant is responsible for the outstanding balance on the account that was under the name of David Fennell, Jr.  


A Hearing Notice dated April 4, 2013, notified the parties that an in-person initial hearing was scheduled for Tuesday, June 11, 2013, at 10:00 a.m.  

A Prehearing Order was issued on April 8, 2013, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding. 

The hearing convened as scheduled on June 11, 2013.  David Fennell, Sr. appeared pro se and testified on behalf of the Complaint.  Michael Swerling, Esq., represented the Respondent, and presented the testimony of Elsa Leung, a regulatory assessor for PECO in charge of investigating complaints filed with the Commission.  Respondent also sponsored six (6) exhibits, all of which were admitted into the record at the time of the hearing.  The Complainant sponsored one (1) exhibit, that was also admitted into the record at the time of the hearing.  
The hearing resulted in a transcript of 61 pages.  The record closed on July 22, 2013.

FINDINGS OF FACT

1.
Complainant is David Fennell, Sr., who resides at 215 East Bringhurst Street, Philadelphia, Pennsylvania 19144 (Service Address) with his wife, Lydia Fennell, and his two children, Daniel and Demitria Fennell, ages 24 and 13, respectively. Tr. 14.

2.
Respondent is PECO Energy Company.

3.
Complainant has income from Social Security Disability of $1,557.00 per month.  Tr. 13.

4.
Complainant’s son, Daniel Fennell, Jr. has monthly income in the amount of $370.00 from disability payments.  Tr. 14.  

5.
Complainant’s wife, Lydia Fennell, has no income.  Tr. 14.

6.
Complainant’s daughter, Demitria Fennell, has no income.  Tr. 14.

7.
Service at the Service Address was in the name of David Fennell, Jr. from at least October 26, 2010 through October 11, 2012, when the account was discontinued and the account was taken out of David Fennell, Jr.’s name.  Tr. 41-42; PECO Exhibit 1.
8.
The final balance on the account under David Fennell, Jr.’s name is $5,660.51.  Tr. 51; PECO Exhibit 1.  

9.
Complainant worked for Lynch Homes at multiple locations from November 21, 1991 until February 2011.  Tr. 16.  

10.
Complainant last worked for Lynch Homes at the 254 Waverly Road, Wyncote, Pennsylvania 19095 location from approximately 1997 until February 2011.  Tr. 7, 16, 19.  
11.
Complainant received some mail at that address.  Tr. 56.
12.
Complainant has no employment contract, job description or lease agreement showing that he was required to reside at the 254 Waverly Road location while he worked for Lynch Homes.  

13.
Complainant and his wife, Lydia Fennell, signed a lease for the Service Address on June 1, 2003.  Tr. 46; PECO Exhibit 4.  

14.
The lease for the Service Address indicates that the tenants are responsible for the gas, electric and full water bills.  Tr. 46; PECO Exhibit 4.  

15.
Complainant’s current Pennsylvania driver’s license lists the Service Address as the address.  Tr. 44; PECO Exhibit 3.  

16.
Complainant first requested service in his name at the Service Address on October 11, 2012.  Tr. 42; PECO Exhibit 2.  


17.
On October 18, 2012, PECO issued a letter denying the Complainant service in his name at the Service Address because he was associated with the address and was responsible for the balance on the account for that address.  Tr. 42-43; PECO Exhibit 2.


18.
PECO issued two payment arrangements on the account of David Fennell, Jr.  Tr. 39-40; PECO Exhibit 1.  



19.
The first payment arrangement was issued on October 26, 2010 for the terms of current monthly bill plus a monthly installment toward the arrears of $82.52.  Tr. 40.



20.
The second payment arrangement was issued on April 29, 2011 for the terms of the current monthly bill plus a monthly installment toward the arrears of $51.23.  Tr. 40. 



21.
Both payment arrangements went into default.  Tr. 40-41.  



22.
The account was terminated on two occasions.  Tr. 41; PECO Exhibit 1.



23.
The account was first terminated on or about April 12, 2012 and then subsequently reconnected.  Tr. 41; PECO Exhibit 1. 


24.
It was terminated in September 2012 and again the service was subsequently reconnected.  Tr. 41; PECO Exhibit 1.   


25.
Service was reconnected in September 2012 when the household submitted a medical certification.  Tr. 41.  

26.
A family of four with a monthly income of $1,962.50 is 100% of the 2013 Federal Poverty Level Guidelines.

DISCUSSION


Responsibility for Account Balance

In his formal Complaint, Complainant alleges that despite his efforts, Respondent has been unwilling to place utility service at the Service Address in his name.  The Complainant further contends that he is not responsible for the balance accrued at the Service Address before February 2011 because he did not reside at the Service Address but was living at another location.  In its Answer, PECO averred that Complainant has been affiliated with the Service Address since 2003, has benefitted from the utility service at the Service Address, and must therefore assume responsibility for the balance in that account.  

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission's decision must be supported by "substantial evidence," which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Section 1403 of the Public Utility Code defines “Applicant” and “Customer” as follows:
“Applicant.”  A natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.
and
“Customer.”  A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.
66 Pa.C.S. § 1403.

Section 1407 of the Public Utility Code states in pertinent part:

(d)
Payment of outstanding balance at premises. --A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.

(e)
Approval. --A public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the commission.

66 Pa.C.S. § 1407.  
The Complainant clearly constitutes an applicant under the terms of the law.  He signed the lease for the Service Address as of June 1, 2003 as the tenant, along with his wife, Lydia Fennell.  
The next issue is whether the Complainant is responsible for the outstanding balance for the Service Address that was under his son, David Fennell, Jr.’s, name.  To support his position, at the hearing of June 11, 2013, Complainant testified that, from approximately 1997 until February of 2011, he resided at 254 Waverly Road, Wyncote, Pennsylvania while he worked for Lynch Homes.  Tr. 8, 16.  According to Mr. Fennell, as a condition of his employment with Lynch Homes, he was required to live on premises.  Tr. 8, 15.  Mr. Fennell indicated that he only left the site on occasion to check in with his family who lived at the Service Address and to attend church services.  Tr. 8, 20-21.  Mr. Fennell testified that he applied for service in his name after he moved back to the Service Address in February 2011 but was denied by PECO and informed that he was responsible for the outstanding balance on the account under his son, David Fennell, Jr.’s, name.  
In her testimony, PECO’s witness, Ms. Leung, reiterated PECO’s position that documents presented by the Complainant indicated that he was associated with the Service Address since at least June 1, 2003 according to the lease for the Service Address, which was signed by the Complainant and his wife.  That lease also indicated that the tenant was responsible for the utilities at the Service Address.  Ms. Leung also noted that the Complainant’s current Pennsylvania driver’s license lists the Service Address as the address of record.  Ms. Leung also indicated that it was PECO’s position that the Complainant is responsible for paying the outstanding balance on the account for the Service Address of $5,660.51 in order to receive service in his name.  
As to Mr. Fennell’s assertions that he lived at 254 Waverly Road, Wyncote, Pennsylvania while he worked for Lynch Homes, it was noted by counsel for PECO that the Complainant was not able to produce any records to support that he was required to live on premises while working for Lynch Homes, such as an employment contract, job description or lease agreement.  Ms. Leung indicated that the documentation
 that Complainant presented listing the 254 Waverly Road address only seemed to indicate that he was having mail sent to that location.       
“Mere bald assertions … do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987); Mid-Atlantic Power Supply Association of Pennsylvania v. Pa. Pub. Util. Comm’n, 746 A.2d 1196, 1200 (Pa. Cmwlth. 2000); see also, Steffy’s Pattern Shop v. Frontier Communications of Pennsylvania, Inc., R‑00994808, Commission Opinion and Order entered March 3, 2000.  Complainant was unable to support his oral testimony with additional evidence.  He was unable to produce a lease, employment contract or job description from Lynch Homes which would indicate that he was required to live onsite as part of his job duties.  Nor did the Complainant produce any other documentation that he was living at the worksite during the timeframe at issue.  Complainant’s own testimony acknowledges that he has lived at the Service Address from at least February 2011 but did not make a request for service to be put into his name until October 11, 2012.  The Complainant also acknowledged that his family lived at the Service Address and that service was under his son’s name.  Further, the Respondent submitted the lease showing that Complainant had been affiliated with the Service Address since at least June 1, 2003.  PECO Exhibit 4.  This lease was provided by the Complainant himself.  
Mr. Fennell has failed to produce a scintilla of evidence to support his claim that he did not reside at and benefit from the utility services at the Service Address before February 2011.  On the contrary, there is substantial evidence to support a finding that the Complainant was associated with and responsible for utility service at the Service Address since at least June 1, 2003.  Complainant has failed to carry his burden of proving that Respondent has violated a Commission statute, regulation or order by denying his application for service once he refused any responsibility for the balance accumulated at the Service Address account prior to February 2011.

For the reasons stated above, I will dismiss this portion of Mr. Fennell’s present Complaint for failure to carry his burden of proof.  As an applicant for utility service at the Service Address, Mr. Fennell is liable for the balance accrued in the account in the amount of $5,660.51.

Payment Arrangement

The Complainant also requested a payment arrangement on the accrued balance of $5,660.51.  The Complainant contends that he is not able to pay off the balance at this time because he is on a limited income and the rest of the household has a limited income as well.

The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq. (the Act or Chapter 14) applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.
Section 1403 of the Public Utility Code defines “Payment agreement” as follows:
An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa.C.S. § 1403 (Definition of “Payment agreement”).
Section 1405 of the Public Utility Code regarding payment agreements reads in pertinent part:

§ 1405.  Payment agreements
(a) General rule. – The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

66 Pa.C.S. § 1405(a).  See also George Crawford v. National Fuel Gas Distribution Corporation, Docket No. C-20066348 (Final Order entered December 6, 2007).  
Section 1405 of the Public Utility Code regarding payment agreements reads in pertinent part:
(b) Length of payment agreements. – The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and customer shall not extend beyond
(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.
(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.
(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.
66 Pa.C.S. § 1405(b).


Section 1403 of the Public Utility Code defines “Household Income” as follows:
The combined gross income of all adults in a residential household who benefit from the public utility service.

66 Pa.C.S. § 1403 (Definition of “Household Income”).

The Public Utility Code permits the Commission to grant one (1) payment agreement.  66 Pa.C.S. § 1405(d).  

As was noted in the previous section of the Discussion of this Initial Decision, the Complainant is an applicant for service as he is an “adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.”  See 66 Pa.C.S. § 1403.  The Complainant appears on the lease for the Service Address that was dated June 1, 2003.  As such, the Complainant is considered an applicant under the Law.  

Complainant has income from Social Security Disability in the amount of $1,557.00 per month.  Complainant’s son, Daniel Fennell, age 24, has monthly income in the amount of $370.00 from disability payments.  Complainant’s wife, Lydia Fennell, has no income.
  Complainant’s daughter, Demitria Fennell, age 13, has no income.  The total monthly income for Complainant’s household is $1,927.00.  A family of four with a monthly income of $1,962.50 is 100% of the 2013 Federal Poverty Level Guidelines.   Based on the above, the Complainant’s household income falls below the 100% level of the Federal Poverty Guidelines.  The Complainant is a Level 1 customer.

Therefore, pursuant to 66 Pa.C.S. § 1405(b)(1), the Commission has the authority to establish a payment agreement of five (5) years for the Complainant.  Beginning with the first bill following the Commission’s final order in this case, Mr. Fennell is required to pay his current charges or budget bill plus an amount equal to one sixtieth (1/60th) of the balance accrued on the account for the Service Address of $5,660.51.  66 Pa.C.S. § 1405(b)(1).  If Mr. Fennell fails to keep this payment schedule, PECO is authorized to suspend or terminate his electric utility service in accordance with the Commission’s statute and regulations.

Mr. Fennell is also strongly encouraged to work with the Respondent to pursue enrollment in PECO’s Customer Assistance Program and any other assistance programs to address his significant outstanding balance.



The Complaint is sustained in this regard.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. Complainant had the burden of proof and failed to carry that burden related to his responsibility for the unpaid balance for the Service Address.  66 Pa.C.S. § 332(a).

3. Complainant has met his burden of proof related to the request for a payment arrangement. 66 Pa.C.S. § 332(a). 

4. Mere bald assertions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987); Mid-Atlantic Power Supply Association of Pennsylvania v. Pa. Pub. Util. Comm’n, 746 A.2d 1196, 1200 (Pa. Cmwlth. 2000); see also, Steffy’s Pattern Shop v. Frontier Communications of Pennsylvania, Inc., R‑00994808, Commission Opinion and Order entered March 3, 2000.  

5. A public utility may require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.  66 Pa.C.S. § 1407.  
6. The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq., applies to this proceeding.

7. The Commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.  66 Pa.C.S. § 1405(a).

ORDER

THEREFORE, 
IT IS ORDERED: 
1.
That the Formal Complaint of David Fennell, Sr. against PECO Energy Company at Docket No. F-2013-2352795 is dismissed related to the outstanding balance at the Service Address and sustained related to the request for a payment arrangement.

2.
That, as an applicant for utility service at 215 East Bringhurst Street, Philadelphia, Pennsylvania, 19144, David Fennell, Sr. is liable for the balance accrued in the account in the amount of $5,660.51.

3. That David Fennell, Sr. shall make monthly payments consisting of his current charges or budget bill plus one sixtieth (1/60th) of the balance accrued on the account, beginning with the first billing due date following the entry of a final Commission Order in this case.

4. That as long as David Fennell, Sr. keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate his electric utility service except for valid safety or emergency reasons or assess late payments or finance charges against his account.

5. That, if David Fennell, Sr. does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate his utility service in accordance with the Commission’s statute and regulations.

6.
That the docket of this proceeding at Docket No. F.-2013-2352795 be marked closed.

Dated:    October 21, 2013




/s/













Marta Guhl









Administrative Law Judge
� 	Federal Register, Vol. 78, No. 16, January 24, 2013, pp. 5182-5183.  Also see � HYPERLINK "http://aspe.hhs.gov/poverty" �http://aspe.hhs.gov/poverty�.


� 	The documentation in question included “bills” and gun licenses, according to PECO’s witness testimony and the BCS decision.  Tr. 50; PECO Exh. 6.


� 	There was discussion that Complainant’s wife would be or was receiving food stamps, but the Complainant was unsure of the amount.  Tr. 27.  However, according to the Center on Budget and Policy Priorities, the maximum amount of Supplemental Nutrition Assistance Program (or food stamps) that a family of four can receive per month as of October 2013 is $668.  See � HYPERLINK "http://www.cbpp.org/cms/index.cfm?fa=view&id=1269" �http://www.cbpp.org/cms/index.cfm?fa=view&id=1269�.  Even taking this into account, the monthly income of Complainant’s household does not meet the 150% threshold for the Federal Poverty Guidelines ($2,943.75).  Complainant’s potential monthly income with food stamps accounted for would be $1,557.00 + $370.00 + $668.00  = $2,595.00 per month.  
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