BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of Consolidated Rail Corporation	:
for the abolition of thirty-one crossings of the 	:		A-00111016
Enola Branch, LC201323, MP 3.5 to MP 27.0,	:
Sub No. 1095, Harrisburg Division, Lancaster	:
County							:


Board of Supervisors of Bart Township,		:
							:
		v.					:		C-00913256
							:
Consolidated Rail Corporation,			:
and the Pennsylvania Department of 			:
Transportation and Commissioners of the		:
County of Lancaster, et al.				:



INITIAL DECISION


Before
Elizabeth H. Barnes
and
Joel H. Cheskis
Administrative Law Judges


INTRODUCTION


This Initial Decision grants a Request to Withdraw Petition because it is unopposed and in the public interest to do so.  A local Township filed a Petition seeking to maintain and preserve a bridge crossing that the Commission previously ordered to be abolished.  The Township intended to use the bridge for a recreational trail but later determined that litigating the matter was prohibitive.  The Township therefore requested that its Petition be withdrawn.

4
HISTORY OF THE PROCEEDING

On October 9, 1997, the Pennsylvania Public Utility Commission (Commission) entered an Opinion and Order approving a Stipulation of Settlement entered into by multiple parties to resolve various issues in connection with an Application filed by Consolidated Rail Corporation (Conrail) at Docket Nos. A-00111016 and C-00913256.  Conrail’s Application sought the abolition of thirty-one (31) crossings where the Enola Branch, Harrisburg Division, crossed above and below certain highways in a total of eight (8) municipalities in Lancaster and Chester Counties.

On April 17, 2012, Eden Township, a Second Class Township in Lancaster County (“Eden Township”), filed a Petition to Modify Portions of the October 9, 1997 Opinion and Order (Petition) pertaining to the crossing identified in the 1997 Order as Crossing No. 10 (Pumping Station Road) (“Crossing No. 10”).  Crossing No. 10 is a below-grade crossing where Pumping Station Road crosses under the railroad right-of-way in Eden Township.  The bridge at this crossing is a stone arch culvert that is 31 feet in length and is located beneath the railroad embankment.  The bridge is of stone masonry construction, including the headwalls, wingwalls and abutments.  The bridge has a maximum vertical clearance of 12 feet 4 inches at the center of the arch and a horizontal clearance of 30 feet.

On May 9, 2012, the Commonwealth of Pennsylvania, Department of Transportation (PennDOT) filed an Answer opposing the Petition filed by Eden Township and requesting that the Petition be denied.  On May 11, 2012, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a letter opposing the Petition filed by Eden Township and requesting an evidentiary hearing be held or, in the alternative, the Petition be denied.  On November 19, 2012, the Commission granted I&E’s request for an evidentiary hearing and referred the matter to the Office of Administrative Law Judge for further proceedings.

On January 23, 2013, a Notice was issued establishing a Further Prehearing Conference for this matter for Thursday, February 21, 2013 at 10:00 a.m. in Hearing Room 4 of the Commonwealth Keystone Building in Harrisburg and assigning us as Presiding Officers.  A Prehearing Conference Order was issued January 25, 2013.
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The Further Prehearing Conference was held as scheduled.  The following counsel appeared:  Benjamin C. Dunlap, Jr., Esquire, on behalf of Norfolk Southern Railway Company (Norfolk);[footnoteRef:1] David Screven, Esquire, on behalf of I&E; Gina D’Alfonso, Esquire, on behalf of PennDOT; Michael Gruin, Esquire, on behalf of Pennsylvania American Water Company (PAWC); Martha Smith, Esquire, on behalf of the Department of Conservation and Natural Resources; and Janice Longer, Esquire, on behalf of Eden Township. [1: 	Norfolk acquired Conrail’s interest in the Enola Branch in 1999.] 


During the Further Prehearing Conference, various procedural matters were discussed.  Most notably, a procedural schedule was agreed upon.  Other procedural issues were discussed as detailed in the Scheduling Order dated February 25, 2013.  The parties were encouraged to pursue settlement discussions.  Both PAWC and the National Railroad Passenger Corporation (AMTRAK), via letter, requested to remain a party to the proceeding to monitor the impact it may have on their respective companies and asked to remain on the service list.  Neither request was opposed and they were granted.

The procedural schedule for this matter was modified on May 2, 2013 and August 5, 2013 in response to requests made by Eden Township to allow settlement discussions.  Both requests were granted because they were reasonable and unopposed, and the parties were encouraged to continue settlement discussions.

On October 8, 2013, Eden Township filed a Request to Withdraw Petition.  In its Request, Eden Township indicated that it has determined that, although an extension was granted to allow time to pursue settlement negotiations, future efforts to seek modification of the Commission’s 1997 Order and the Stipulation of Settlement are not in the best interests of the Township.  Answers to the Petition were due October 28, 2013.  52 Pa.Code § 5.94(a).  In light of Eden Township’s Petition requesting withdrawal of its Petition, an Order was issued on October 18, 2013 suspending the procedural schedule while the Petition was pending on the basis that it would not be reasonable to require the parties to continue to litigate this matter while Eden Township seeks withdrawal of its Petition.  Parties were directed to file any objection to the Petition by October 28, 2013.
On October 18, 2013, counsel for PennDOT requested that this docket remain open to allow for a resolution of objections it had raised, separate from the Eden Township Petition, in response to the Specifications filed by Norfolk on November 22, 2011 to abolish this crossing.  PennDOT’s objections were based on proposed drainage ditches located under the crossing along the state route and were not being litigated as part of Eden Township’s attempts to keep the crossing open.  PennDOT did not object to Eden Township’s Request to Withdraw Petition.

No objection was received in response to Eden Township’s Request to Withdraw Petition.  The record in this case closed on October 28, 2013, the date any response to Eden Township’s Request was due.  Eden Township’s Request to Withdraw is ready to be ruled upon.  Because there was no objection to the Request and granting the Request is in the public interest, it will be granted.

FINDINGS OF FACT

1. The Petitioner in this proceeding is Eden Township, a second class township in Lancaster County.

2. On April 17, 2012, Eden Township filed a Petition to modify a prior decision of the Commission approving the abolition of thirty-one crossings where the Enola Branch, Harrisburg Division of Consolidated Rail Corporation crossed above and below certain highways in eight municipalities in Lancaster and Chester Counties.

3. Eden Township’s Petition sought to modify the Commission’s decision regarding crossing number 10, a below-grade crossing where Pumping Station Road crosses under the railroad right-of-way in Eden Township.

4. On May 9, 2012, the Pennsylvania Department of Transportation filed an Answer opposing Eden Township’s Petition.
[bookmark: _GoBack]
5. On May 11, 2012, the Commission’s Bureau of Investigation and Enforcement filed a letter opposing Eden Township’s Petition and requesting an evidentiary hearing or the petition be denied.

6. On November 19, 2012, the Commission granted I&E’s request for an evidentiary hearing and referred the matter to the Office of Administrative Law Judge for further proceedings.

7. A Further Prehearing Conference was held on February 21, 2013 wherein a procedural schedule was established to litigate Eden Township’s Petition.

8. On May 2, 2013 and August 5, 2013, Eden Township requested that the procedural schedule be modified to facilitate settlement discussions and such requests were granted.

9. On October 8, 2013, Eden Township filed a Request to Withdraw Petition indicating that future efforts to seek modification of the Commission’s 1997 Order are not in the best interests of the Township.

10. On October 18, 2013, an Order was issued suspending the litigation schedule while Eden Township’s Request to Withdraw Petition was pending.

11. On October 18, 2013, counsel for PennDOT requested that this docket remain open to allow for a resolution of objections it had raised, separate from the Eden Township Petition, in response to the Specifications filed by Norfolk on November 22, 2011 to abolish this crossing that were not being litigated as part of Eden Township’s attempts to keep the crossing open.

12. No objection was received in response to Eden Township’s Request to Withdraw Petition.  

DISCUSSION

The withdrawal of pleadings in a contested proceeding is governed by Section 5.94 of the Commission’s regulations.  This Section provides:

§ 5.94.	Withdrawal of pleadings in a contested proceeding.

(a) Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 20 days of service.  After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.

52 Pa.Code § 5.94(a).  As noted above, no objection was filed in response to Eden Township’s Request to Withdraw Petition.  As discussed further below, granting the Request is in the public interest and is unopposed and will, therefore, be granted.

		In its Petition to modify the Commission’s 1997 Order, Eden Township averred that Crossing Number 10 should remain and be preserved in order to maintain its historical significance.  Eden Township stated that, if it is permitted to maintain the crossing, the continuity of a recreational trail on that crossing will be preserved.  Eden Township noted that, in 1997, the likelihood of the recreational trail was in question, yet, now the recreational trail is under development and parts of the trail are in regular use in Eden Township and neighboring municipalities.  Eden Township added that the public enjoyment of the recreational trail will be enhanced if Eden Township is allowed to maintain the crossing and that the Township’s engineer has confirmed the structural soundness of the crossing.  Eden Township agreed to conduct a traffic study and to implement a signage plan or other traffic control at its own expense as necessary to insure public safety.


		In response to Eden Township’s Petition, PennDOT raised concerns regarding the safety measures Eden Township articulated in its Petition, noting that the safety concerns that existed at the time of the Commission’s 1997 Order still exist.  PennDOT further noted in its Answer that drainage issues have developed which often result in standing water on the roadway at the crossing.  Similarly, in its letter opposing Eden Township’s Petition, I&E averred that Eden Township has not provided any evidence to substantiate its claim regarding the structural soundness of the crossing.  I&E further averred that Eden Township also has not submitted any traffic study regarding the existing safety concerns on the crossing.

		The parties were given several opportunities to settle the issues surrounding Eden Township’s Petition.  In particular, Eden Township noted that an engineering report was being developed and that there have been meaningful discussions between the parties’ engineers.  Nonetheless, for reasons unbeknownst to the Presiding Officers, settlement was not achieved.

		As a result, Eden Township filed the instant Request to Withdraw Petition.  In its Request, Eden Township stated that further efforts to litigate this matter are not in the Township’s best interest because the costs associated with litigation are prohibitive and the Township is unable to continue.  Therefore, Eden Township requested that its Petition be withdrawn.  No party opposed Eden Township’s Request to Withdraw Petition.

		Furthermore, granting Eden Township’s Request to Withdraw Petition is in the public interest because it will avoid the substantial time and expense involved in litigating the Petition that would have been incurred by both the Commission and the parties.  This includes not only the submission of pre-served testimony, hearings and briefs, as articulated in the Scheduling Order, but also the preparation of a lengthy Decision, any Exceptions and a Commission Order.  Granting Eden Township’s Request to Withdraw Petition is also in the public interest because it may avoid the public safety concerns raised by PennDOT and I&E in their respective responses to Eden Township’s Petition, including issues regarding the structural soundness of the crossing and drainage.

As a result, Eden Township’s Request to Withdraw Petition will be granted because it is unopposed and in the public interest.  The requirements of Section 5.94(a) of the Commission’s regulations have been satisfied.  In light of PennDOT’s request to leave this docket open to allow for the resolution of separate objections regarding drainage ditches it has raised in response to the removal plan previously submitted by Norfolk and that are still pending apart from the original Petition filed by Eden Township, this docket will not be closed.

CONCLUSIONS OF LAW

1. A party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties setting forth the reasons for the withdrawal.  52 Pa.Code § 5.94(a).

2. After considering a petition to withdraw, any objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.  52 Pa.Code § 5.94(a).

3. Eden Township’s Request to Withdraw Petition dated October 8, 2013 should be granted.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the Request to Withdraw Petition filed by Eden Township, Lancaster County on October 8, 2013 at Docket Numbers A-00111016 and C-00913256 is hereby granted.

2. That the Petition to Modify Portions of the October 9, 1997 Opinion and Order filed by Eden Township, Lancaster County, on April 17, 2012 at Docket Numbers A‑00111016 and C-00913256 is hereby withdrawn.


Date: November 1, 2013						/s/				
							Elizabeth H. Barnes
							Administrative Law Judge


			
									/s/				
							Joel H. Cheskis
							Administrative Law Judge
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