BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission,	  	:
et al.						   	:
							:         
		v.				   	:		R-2013-2350265	           							  	:                       C-2013-2366273
                      					   	:		C-2013-2367232         
NRG Energy Center Harrisburg LLC 	   	:



RECOMMENDED DECISION


Before
Dennis J. Buckley
Administrative Law Judge

		This Recommended Decision considers and recommends the adoption by the Commission of the Joint Petition for Approval of Unanimous Settlement of All Issues submitted by NRG Energy Center Harrisburg LLC (NRG or Company), the Commission’s Bureau of Investigation & Enforcement (I&E), the Office of Consumer Advocate (OCA), and the Office of Small Business Advocate (OSBA) at this docket.  A Commission decision in this matter is due no later than January 14, 2014.  The Settlement is recommended for approval because it is in the public interest.  I note that the parties have waived their right to file Exceptions as this Recommended Decision recommends adoption of the Settlement without modification.


I.	HISTORY


		On April 12, 2013, NRG filed Supplement No. 48 to Tariff Steam-PA PUC No. 4 (Supplement No. 48), proposing to increase the Company’s base rate for its steam service by $875,000, an increase of 11.46% on a total bill basis for NRG’s 142 Rate 1 customers.  NRG’s one Rate 2 customer would see a proportionate increase in rates.[footnoteRef:1] [1: 	NRG filed notice for an increase of $875,000 in annual base rate revenues, but included in its filing information that NRG claimed supported a $1,387,400 increase.
] 


		On May 22, 2013, I&E entered its appearance in this case.

		On May 31, 2013, the OCA filed a formal Complaint and Public Statement in this proceeding.[footnoteRef:2] [2:  	Docket No. Pa. PUC No. C-2013-2366273.
] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]		On June 5, 2013, the OSBA filed a formal Complaint and Public Statement in this proceeding.[footnoteRef:3] [3:  	Docket No. Pa. PUC No. C-2013-2367232.
] 


		At its public meeting on June 13, 2013, the Commission suspended the proposed tariff Supplement by operation of law until January 14, 2014, and assigned this case to the Office of Administrative Law Judge (OALJ).

		On June 18, 2013, a Prehearing Conference and Mediation Notice was issued by the OALJ, setting July 18, 2013 as the date for the Prehearing and Mediation Conferences in this matter.

		On June 25, 2013, NRG voluntarily extended the effective date of the proposed base rates an additional sixty days to March 15, 2014 so that the Parties could pursue settlement discussions.[footnoteRef:4] [4:  	With the successful conclusion of negotiations and submission of a comprehensive proposed Settlement, NRG informally asked that this case be considered by the Commission as soon as practicable.] 


		On July 16, 2013, I issued a pro forma Prehearing Order.

		On July 18, 2013, a Prehearing Conference, which continued immediately into a mediation session with Mediator Cynthia Lehman, took place at the Commission’s office in Harrisburg, Pennsylvania.  David P. Zambito, Esquire appeared on behalf of NRG.  Richard A. Kanaskie, Esquire, appeared on behalf of the Commission’s I&E.  Christy M. Appleby, Esquire, appeared on behalf of the OCA.  Steven C. Gray, Esquire, appeared on behalf of the OSBA.  As the Parties had elected to pursue mediation and were already far advanced in their negotiations, it was not necessary to establish a formal procedural schedule.  Likewise, it was not necessary to address any proposed modifications to the Commission’s procedural rules as is usually the case in fully litigated proceedings.

		On July 22, 2013, I was advised by the Parties that they had reached a unanimous settlement in principle of all issues in this case and that they were therefore requesting a suspension of the procedural schedule.  The procedural schedule was suspended by Order issued July 26, 2013.

		On August 2, 2013, the parties filed a Joint Petition for Approval of Unanimous Settlement of All Issues.

		On October 25, 2013, NRG filed a Motion for Admission of Evidence referencing the Joint Stipulation for Admission of Evidence filed August 2, 2013.

		On October 25, 2013, I issued an Order granting the Motion for Admission of Evidence and closing the record in this case.  For the reasons set forth below, the Settlement is recommended for approval without modification.



II.	TERMS OF THE SETTLEMENT
		
		The Terms of Settlement begin on page four of the Settlement and are encompassed within Paragraph 13, which is quoted verbatim, below:

13.	The Joint Petitioners agree as follows:

(a)	The Settlement rates are designed to produce $875,000 in additional annual operating revenue based upon a fully projected future test year ending January 11, 2015.

(b)	NRG will be permitted to file a tariff supplement in the form attached hereto as Appendix A to become effective on one day’s notice.

(c)	The Settlement shall be “black box” in nature and there shall be no specification of allowed or disallowed claims; provided however that the following expenses shall be deemed to have been included in and fully recovered through the allowed revenue increase: (i) Repair/Painting of South Stack; and, (ii) Repair of Plant Roof.  Upon completion of the Repair/Painting of the South Stack and the Repair of the Plant Roof, NRG Harrisburg shall file at this docket, with copies to OCA, I&E and OSBA, a letter stating that the projects have been completed.  NRG Harrisburg will inform the statutory advocates upon completion of the projects.  The Company cannot claim these projects in any future base rate proceeding.

(d)	The 2013 base rate case expense shall be normalized.

(e)	On or before April 1, 2014, the Company will provide to the Commission’s Bureau of Technical Utility Services (“TUS”), I&E, OCA, and OSBA an update to the Schedules included in NRGH Exhibit No. KLL-1, Answers to 52 Pa.Code § 53.52(c)(1), Sheet 1b, “Statement of Operating Expenses For the Twelve Months Ended December 31, 2012 and December 31, 2013” and to 52 Pa.Code § 53.52(c)(3), “Original Cost of Utility Plant in Service at December 31, 2012 and December 31, 2013” filed in this proceeding -- which will include all going-level adjustments, actual capital expenditures, plant additions, and retirements for the twelve months ending December 31, 2013.  On or before April 1, 2015, the Company will update the Schedules included in NRGH Exhibit No. KLL-1, Answers to 52 Pa.Code § 53.52(c)(1), Sheet 1b “Statement of Operating Expenses For the Twelve Months Ended December 31, 2012 and December 31, 2013” and to 52 Pa.Code § 53.52(c)(3), “Original Cost of Utility Plant in Service at December 31, 2012 and December 31, 2013” filed in this proceeding -- which will include all going-level adjustments, actual capital expenditures, plant additions, and retirements for the twelve months ending December 31, 2014.  In the Company’s next base rate proceeding, the Company will prepare a comparison of its actual expenses and rate base additions to its projections in this case.

(f)	The allowed increase in revenues is shown in the proof of revenues attached hereto as Appendix B.

(g)	Other miscellaneous tariff changes proposed by NRG are approved, as set forth in the form of tariff supplement attached hereto as Appendix A.

		The Settlement is conditioned upon the usual terms, including the Commission’s approval of the terms and conditions of the Settlement without modification.  If the Commission does not approve the Settlement and the proceeding continues, the Joint Petitioners reserve their respective procedural rights, including the right to present additional testimony and to conduct full cross-examination, briefing, and argument.  The Settlement reflects a compromise of competing positions and does not necessarily reflect any Party’s position with respect to any issues raised in this proceeding.  The Joint Petitioners agree that the Settlement shall not constitute or be cited as precedent in any other proceeding, except to the extent required to implement the Settlement.  A Joint Petitioner’s support of the Settlement does not indicate the Joint Petitioner’s agreement to the methodologies, calculations, and claims as used or submitted by NRG in its filing.  If a Recommended Decision adopts the Settlement without modification, the Parties waive their rights to file exceptions.

III.	DISCUSSION

		A comprehensive settlement has been proposed to resolve the issues in this rate case.  The focus of inquiry for determining whether a proposed settlement should be recommended for approval is not a “burden of proof” standard, as is utilized for contested matters.  Pa. Pub. Util. Comm’n., et al. v. City of Lancaster – Bureau of Water, Docket Nos. R‑2010‑2179103, et al., (Opinion and Order entered July 14, 2011).  Instead, the benchmark for determining the acceptability of the proposed Settlement is whether the proposed terms and conditions are in the public interest.  Id., citing, Warner v. GTE North, Inc., Docket No. C‑00902815, (Opinion and Order entered April 1, 1996); see also, Pa. Pub. Util. Comm’n. v. CS Water and Sewer Associates, 74 Pa. PUC 767 (1991).

		Commission policy promotes settlements.  52 Pa.Code § 5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative hearing resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa.Code § 69.401.  Many proceedings are expensive to litigate and the cost of such litigation at a reasonable level is an operating expense recovered in the rates approved by the Commission.  This means that a settlement, which allows the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses in lengthy hearings, the preparation and service of briefs, reply briefs, exceptions and reply exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission’s decision, yields significant expense savings for the company’s customers.  That is one reason why settlements are encouraged by long-standing Commission policy.

		In order to accept a settlement, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa. Pub. Util. Comm’n v. CS Water and Sewer Assoc., 74 Pa. PUC 767 (1991); Pa. Pub. Util. Comm’n v. Philadelphia Electric Co., 60 Pa. PUC 1 (1985).

		Applying this principle, the Settlement should be approved by the Commission.

		First, the proposed Settlement itself is in compliance with all applicable regulatory requirements and is clearly reasonable.

		The Settlement in this case was not opposed by any party.  Consequently, this case is no longer a contested matter and does not require a hearing be held.  See, Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n., 128 Pa. Cmwlth 276, 563 A.2d 557 (1989) (a hearing is only required to resolve disputed questions of fact and is not required to decide questions of law, policy or discretion); see also, Dee-Dee Cab, Inc. v. Pa. Pub. Util. Comm’n., 817 A.2d 593 (Pa. Cmwlth 2003), alloc. denied, 575 Pa. 698, 836 A.2d 123 (2003).

		Therefore, the analysis required is to determine whether the Settlement is in the public interest.  To that end, each of the Parties filed Statements in Support of the proposed Settlement.

	A.	I&E Statement in Support

		I&E fully supports the Settlement and maintains that all issues have been satisfactorily resolved through discovery and discussions with NRG and are incorporated into the "Black Box" resolution of the revenue requirement in this proceeding.  Line by line identification of the ultimate resolution of every averment is not necessary as I&E represents that the Settlement maintains the proper balance of the interests of all parties.  Each signatory acknowledges the ultimate revenue allowance but makes no representation as to how this addition to base rate revenue was achieved.  Because of the characteristics of "Black Box” settlements, no representation of the resolution of any issue not specifically identified is possible in future proceedings.  I&E is satisfied that no further action is necessary in this case.  I&E Statement in Support at 6, ¶ 11.

		I&E states that the Settlement provides for allowance of the requested increase of $875,000 to NRG's annual overall revenue.  The additional revenue in this proceeding is base rate revenue and has been agreed to in the context of a "Black Box" settlement with very limited exceptions.  I&E asserts that the Settlement adequately balances the interests of ratepayers and NRG.  NRG will receive sufficient operating funds in order to provide safe and adequate service while ratepayers are protected from exorbitant rates and are somewhat assured of continued service at a high level of reliability.  Mitigation of the level of the rate increase occurred prior to the filing of the base rate increase request.  I&E represents that based on its analysis the requested base rate revenue increase of $875,000 is adequately supported.  The agreed to revenue requirement supports the standard for approval of a settlement as the resulting rates are just and reasonable and in accordance with the Public Utility Code and all pertinent case law.  I&E Statement in Support at 4-5, ¶ 9.

		I&E notes that the Settlement requires NRG to provide updated schedules on or before April 1, 2014 and April 1, 2015 showing all going-level adjustments, actual capital expenditures, plant additions and retirements for the twelve months ending December 31, 2013 and December 3l, 2014 respectively.  Also, in NRG's next base rate case proceeding, NRG will prepare a comparison of its actual expenses and rate base additions to the projections provided in this case.  In light of the extended time allowed for the projection of rate base investment by recent legislation, I&E states that interim reporting requirements are in the public interest as they allow for the timely review of the accuracy of the estimates provided by the Company in its projected test year.  This interim report will allow for the verification that projected plant investments are being incurred.  This review will allow for a more informed analysis in the Company's next rate filing.  Accurate projections are necessary to ensure that ratepayers are not providing a return on an investment that is not used in the provision of public service.  I&E points out that NRG will have current information as to the status of its planned investment to assist in maintaining the reliability of its system.  Projections, by their very nature, are estimates.  Additional information that allows for a prudent review in subsequent proceedings is in the best interests of all parties.  I&E Statement in Support at 5, ¶ 10.

	B.	The OCA Statement in Support

		In addition to conditions already referenced in the I&E Statement, the OCA comments:

Although the Settlement is a black box settlement, the parties have specifically identified that the rate increase includes and fully recovers the costs of Repair/Painting of the Company's South Stack and Repair of the Plant Roof.  The Company specifically agrees that it will not include these projects in any future base rate proceeding.  NRG also agrees that it will file a letter and inform all parties upon completion of the project.  The OCA submits that this will ensure that both of these projects are completed to the benefit of ratepayers and that these costs will not be claimed again.

OCA Statement in Support at 4.

		The OCA concludes that the terms and conditions of the proposed Settlement are in the public interest and in the interest of NRG's customers and should be approved by the ALJ and the Commission.  OCA Statement in Support at 5.

	C.	The OSBA Statement in Support

		The OSBA states that it focused its efforts in this case on evaluating the propriety of the cost of service study (COSS) and rate design proposals submitted by NRG in its original filing.  After reviewing the Company's COSS and rate design proposals, the OSBA concluded that there were no issues to be raised with respect to rate design.  This is mainly because virtually all remaining customers (many former smaller customers were given incentives to leave the system) are now on the same rate.  Therefore, because NRG's COSS appears to have been reasonably and accurately performed, and because NRG's filing presents no current rate design issues, the OSBA submits that the Joint Petition's proposal to adopt the Company’s originally filed rate design is just and reasonable.  OSBA Statement in Support at 2.

	D.	NRG Statement in Support

		NRG filed a comprehensive Statement in Support of the proposed Settlement.  NRG points out that the fact that the proposed Settlement is unopposed in this base rate proceeding is, in and of itself, strong evidence that the Settlement is reasonable and in the public interest, particularly given the diverse interests of the parties and the active role that they have taken in this proceeding.  Further, because NRG is a relatively small steam utility, it was important to reach an early settlement in order to mitigate rate case expense.  The Settlement reflects a carefully-balanced compromise of the interests of the Joint Petitioners to this proceeding.  NRG Statement in Support at 2.

		NRG explains that there were five main issues raised by the Parties during the course of the instant proceeding: (1) revenue requirement; (2) treatment of expenses associated with the Repair/Painting of the South Stack and the Repair of the Plant Roof; (3) treatment of current rate case expense; (4) reporting associated with the use of a fully projected future test year (FPFTY); and, (5) cost of service and rate structure.  NRG Statement in Support at 3.

		1.	Revenue Requirement

		NRG maintains that since its last base rate case in 2008, NRG has experienced an unanticipated loss of 100,000 Mlbs.[footnoteRef:5] of sales, representing 24% of NRG's base load and resulting in over $1,000,000 in lost revenue.  Despite internal cost savings measures including reduction of workforce by two employees, increased charges to NRG's affiliates, suspension of corporate service charges by NRG's ultimate parent, and deferred maintenance projects, NRG argues that it needs to restore income to an acceptable level in light of the reduced consumption.  The claimed annual increase of $875,000 will result in an overall rate of return of approximately 3.3 percent for NRG.  NRG Statement in Support at 3-4. [5:  	1,000 pounds; the unit of steam volumes.] 


		NRG states that it proposed a mitigated claim because, while NRG is a rate-regulated public utility, it is in a competitive business.  NRG’s customers have options for their heating needs, including natural gas and electric.  NRG states that its management talks with its customers on a regular basis, particularly its 17 largest customers who represent 75 percent of its load.  Based on these conversations, NRG believes that a $3.00 per Mlb. increase is fair and will not lead to a steam price which is no longer competitive to the alternatives.  NRG Statement in Support at 4.  NRG concludes that the increase is necessary in order for NRG to maintain safe, adequate, and reliable steam service in the City of Harrisburg and is, therefore, in the public interest.  NRG Statement in Support at 5.




		2.	Repair/Painting of South Stack and Repair of Plant Roof

		NRG's original filing included claims for two major maintenance projects to its plant on Market Street in Harrisburg, Pennsylvania: (a) the Repair/Painting of the South Stack ($225,000); and, (b) the Repair of the Plant Roof ($100,000).  In order to ensure that these projects are completed and in order to avoid any future confusion regarding amortization of the project expenses, the Joint Petitioners have agreed that the expenses are included in and fully recovered through the Settlement's allowed revenue increase.  This provision prevents NRG from claiming any portion of the expenses in a future base rate proceeding.  NRG has also agreed to provide notice to the Commission and the public advocates upon completion of the projects.  NRG concludes that these projects are necessary for NRG's continued provision of safe, adequate, and reliable steam service; accordingly, these provisions of the Settlement are in the public interest.  NRG Statement in Support at 5.

		3.	Current Rate Case Expense

		In sum, NRG contends that its rate case expense in this proceeding has been mitigated by NRG's claim of an annual revenue increase of less than what it could otherwise support, resulting in a quick settlement.  NRG states that it also controlled rate case expense by using in-house management as its primary witnesses.  The Joint Petitioners have agreed that the rate case expense (projected in the filing to be approximately $200,000 for legal and consulting services, see NRGH Exhibit No. KLL-I, p. 1-16) will be normalized instead of amortized.  See Settlement, 1T 13(d).  Normalization of the rate case expense will prevent NRG from claiming any portion of current rate case expense in a future base rate filing.  NRG Statement in Support at 5-6.

		4.	Fully Projected Future Test Year Reporting

		NRG used a FPFTY ending January 11, 2015 for purposes of this base rate filing. 
 Act 11 requires a utility company that uses a FPFTY to submit appropriate data evidencing the accuracy of the estimates contained in the FPFTY.  In order to satisfy this reporting requirement, the Joint Petitioners have agreed that NRG will update certain schedules contained in its filing (relating to Statement of Operating Expenses and Original Cost of Utility Plant in Service) for the twelve months ending December 31, 2013 and the twelve months ending December 31, 2014.  The updates will be provided to the Commission's Bureau of Technical Utility Services and also served on the public advocates.  Additionally, in NRG's next base rate filing, it will provide a comparison of its actual expenses and rate base additions to its projections in this case.  NRG Statement in Support at 6.

		5.	Cost of Service and Rate Structure

		NRG states that the proposed Settlement proposes no changes to rate structure, and that the current structure is fair to all customers and recognizes the competitive nature of steam service in the City of Harrisburg.  NRG Statement in Support at 7-8.

IV.	CONCLUSION

		All the parties should be commended for reaching a comprehensive agreement.  The Settlement addresses the essential points raised by the public advocates in their initial complaints and position statements and provides a reasonable resolution of those issues as reflected in the Statements of Support provided by the Parties.  The Settlement is in the public interest and it is recommended that it be approved without modification.

V.	CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa.C.S. § 1308(d)

2.	A public utility seeking a general rate increase is entitled to an opportunity to earn a fair rate of return on the value of the property dedicated to public service.  Pennsylvania Gas and Water Co. v. Pa. Pub. Util. Comm'n, 341 A.2d 239 (Pa. Cmwlth. 1975).

3.	To determine whether the Settlement should be approved, the Commission must decide whether the Settlement promotes the public interest.  Pa. Pub. Util. Comm’n v. C.S. Water and Sewer Associates, 74 Pa. PUC 767 (1991); Pa.  Pub. Util. Comm’n v. Philadelphia Electric Company, 60 Pa. PUC 1 (1985).

4.	The rates, terms and conditions contained in the Joint Petition for Approval of Unanimous Settlement of the Rate Investigation at Docket No. R-2013-2350265 submitted by NRG Energy Center Harrisburg LLC, the Bureau of Investigation & Enforcement, the Office of the Consumer Advocate, and the Office of Small Business Advocate are just, reasonable and in the public interest.

VI.	ORDER


		THEREFORE, 

		IT IS RECOMMENDED:

		1.	That the rates filed by NRG Energy Center Harrisburg LLC in Supplement No. 48 to Tariff Steam-PA PUC No. 4 (Supplement No. 48), proposing to increase the Company’s base rate for its steam service by $875,000, be approved as just, fair and reasonable, consistent with the Joint Petition for Approval of Unanimous Settlement.

2.	That the Joint Petition For Unanimous Settlement of Rate Investigation at Docket No. R-2013-2350265, and its Attachments and Statements In Support of the Settlement among NRG Energy Center Harrisburg LLC, the Bureau of Investigation & Enforcement, the Office of Consumer Advocate and the Office of Small Business Advocate, filed on August 2, 2013, are hereby admitted into the record and approved without modification.

3.	That upon receipt of the Commission’s Order approving the Joint Petition For Unanimous Settlement, NRG Energy Center Harrisburg LLC shall file a tariff supplement on one day’s notice allowing an increase in its annual base rate revenues of $875,000 in accordance with the Settlement terms.

4.	That Commission approval of the Settlement shall not be construed to represent approval of any party’s position on any issue herein.

5.	That, upon acceptance of the compliance filing, the Commission’s investigation of the proposed rates of NRG Energy Center Harrisburg LLC at Docket No. 
R-2013-2350265 shall be terminated and the case at Docket No. R--2013-2350265 shall be marked closed.

6.	That the Complaint of the Office of Consumer Advocate at Docket No. 
C-2013-2366273, and the Complaint filed by the Office of Small Business Advocate at Docket No. C-2013-2367232 are dismissed and marked closed.

		
DATED:	October 29, 2013				/s/			
							Dennis J. Buckley
							Administrative Law Judge
[bookmark: _GoBack]
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