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HISTORY OF THE PROCEEDING


On or about February 27, 2013, Michael John Sottile (“Complainant”) filed a formal Complaint with the Pennsylvania Public Utility Commission (“PUC” or “Commission”) against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”).  Complainant contends that:  1) PGW provided inadequate service by (a) failing to show up for service appointments and (b) not sending him a bill for three years, and 2) the PGW make-up bill for previously unbilled service contains incorrect charges. 

PGW filed an Answer (“Answer”) on or about March 27, 2013 asserting that it provided adequate service and that it is entitled to charge for gas used by the Complainant. 


This initial decision finds in part for Complainant and in part for PGW. 


On June 14, 2013, the hearing was held as scheduled in the Philadelphia Regional Office before Administrative Law Judge Darlene Davis Heep.  Complainant appeared and testified on his own behalf.  He introduced one exhibit titled Heat and Domestic:  Gas Usage Analysis of Account, Complainant Exhibit 1. 


Laureto Farinas, Esquire, represented PGW and presented witness Cynthia Garner, PGW Customer Review Unit Officer.  Mr. Farinas also introduced six (6) exhibits.  They are:
PGW Exhibit 1 – Contacts for Account
PGW Exhibit 2 – Premises Billing History
PGW Exhibit 3 – Meter Read Query
PGW Exhibit 4 – Service Agreement Packet
PGW Exhibit 5 – Photocopy of Card

PGW Exhibit 6 – Bureau of Consumer Services (BCS) Decision

All exhibits were admitted.  The record closed on July 3, 2013. 
FINDINGS OF FACT
1. Complainant resides at and is the owner of the service address, 211 Lofty Street, Philadelphia, Pennsylvania 19128.
2. Complainant moved into the property in 2009; he had two roommates.  (Tr. 12).
3. There is a gas stove, gas central heat and a gas water heater at the service address.  (Tr. 20).

4. On May 23, 2009, Complainant contacted PGW to turn on his gas service and set up an account with PGW.  He also made an appointment with PGW to visit his home between 8 a.m. and noon on June 2, 2009.  (Tr. 6-7; PGW Exhibit 1, p.4).
5. Complainant stayed home from work on the day of the appointment, June 2, 2009; no one from PGW showed up until after Complainant left his home later in the afternoon.  (Tr. 6). 

6. Upon returning home on June 2, 2009, Complainant found a “490 notice,” informing him that a PGW technician had visited the premises but was not able to get in.  (Tr. 6; PGW Exhibit 1, p. 4).
7. When Complainant walked into his house that day, the heat was on.  (Tr. 6).

8. Complainant later realized that he had not received a bill since his move in and in July of 2009, set up another visit by PGW.  (Tr. 6).
9. Complainant again took the day off from work and waited; no one from PGW appeared during the scheduled time.
  (Tr. 6-7).
10. On September 5, 2012, Complainant called PGW after finding at his home a document stating that the Company needed access to his meter or his service would be shut off.  (Tr. 7, PGW Exhibit 1, p. 3).

11. During the call with Complainant on September 5, 2012, PGW personnel completed opening Complainant’s account, turned on the remote meter reading device (AMR) to register Complainant’s meter and set up an appointment for a PGW technician to change Complainant’s meter on September 7, 2012.  (PGW Exhibit 1, p. 3). 
12. On September 7, 2012, Complainant waited at home and no one from PGW appeared.  (Tr. 7). 
13. Using the information on a PGW district manager’s card that had been placed on his property at some previous time, Complainant called PGW and informed them that he was waiting at home and that no one from PGW showed up as scheduled.  He also informed the Company that he had not received any bills.  (Tr. 7). 

14. PGW personnel answering Complainant’s call that day told him that his location was “confusing” because his address was on one street and his door on another.  PGW then sent a technician to change the meter later that day.  (Tr. 7 – 8, PGW Exhibit 1, p. 3).  
15. Complainant lives in a single-family home.  (Tr. 7). 

16. The removed meter tested between 99% and 100% accurate.  (PGW Exhibit 5). 
17. When Complainant called PGW in June and July of 2009 and in September of 2012, he was told that his balance was zero.  (Tr. 9).
18. Complainant did not receive bills from PGW for over three years. (PGW Exhibit 1).
19. During this unbilled period, PGW collected monthly readings from Complainant’s meter under a fictitious customer name, F. Aims.  (Tr. 17-20; Tr. 32; PGW Exhibits 2 and 3). 

20. As of August 16, 2012, amounts due for the Complainant’s address and listed under F. Aims were cancelled and transferred to Complainant’s account and bills were issued in Complainant’s name.  (Tr. 34; PGW Exhibit 2).
21. On September 5, 2012, PGW issued to Complainant a make-up bill for the period June 2, 2009 to August 15, 2012 for 4,145 cubic feet of gas in the amount of $6,966.41.  (Tr. 31; PGW Exhibit 1, p.3). 

22. The make-up bill was based on actual readings.  (Tr. 32 – 34). 
23. On January 11, 2013, Complainant and PGW entered into an agreement under which Complainant would pay $314 per month for 39 months.  (PGW Exhibit 1, p. 1).

24. Complainant has rapidly paid down his balance and as of the date of the hearing, Complainant’s balance was $1,168.55.  (PGW Exhibit 4, p. 2). 

DISCUSSION

APPLICABLE LAW


Any offense alleged by the Complainant must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  The code requires that: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission. 
66 Pa.C.S.A. § 1501.  


Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. PUC, 56 A.3d 49, n. 6 (Pa. Commw. Ct. 2012).


Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).


The statutory definition of "service" is to be broadly construed. Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm'n, 654 A.2d 72 (Pa. Cmwlth. 1995). "Service, used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . ." 66 Pa. C.S.A. § 102. This includes billing.


Where it is determined that a customer has used gas supplied by PGW, PGW is entitled to be paid for the gas used.  Roderick Berry v. Philadelphia Gas Works, F-01184412, 2004 Pa. PUC LEXIS 27, (Order entered April 15, 2004).  Pursuant to 52 Pa.Code § 56.35(b)(1): 

Payment of outstanding balance.  A public utility may require the payment of an outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there, not exceeding 4 years from the date of the service request. 

The provisions of § 56.14 require: 

When a public utility renders a make-up bill for previously unbilled public utility service which accrued within the past 4 years resulting from public utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $ 50, whichever is greater:
   (1)  The public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill.
   (2)  The period of the amortization may, at the option of the customer, extend at least as long as:

   (i)  The period during which the excess amount accrued.
   (ii)  Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.



The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa.P.U.C. 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors:  the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.


The Commission explained the burden of proof set forth in Waldron as follows:
[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high. In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”
Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197, at 5 (Order entered November 15, 2011).


The Commission has also stated that although the meter test results are important, standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant's prima facie case such as an inventory or analysis of the appliances in the home, or an attempt by the Respondent to ascertain the cause of the high bill (such as the foreign load, wire condition or leak), the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa.PUC 528 (1980).  If the Complainant is unable to produce direct proof that his meter has malfunctioned, he can prove his case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).


Under 52 Pa. Code § 56.11, “A public utility shall render a bill once every billing period to every residential customer in accordance with approved rate schedules.”  Section 4.1.A of PGW’s Tariff approved by the Commission requires that PGW render a bill once a month to residential customers.  PGW Gas Tariff, Supplement No. 21, First Revised Page No. 26.  A Residential Customer is any adult occupant whose name appears on a mortgage, deed or lease of the property, and any adult occupant who is a tenant in a Residential Building pursuant to an oral agreement for which the residential utility service is provided.  PGW Gas Tariff, Supplement No. 21, First Revised Page No. 11.  An Applicant becomes a customer when the Applicant starts receiving services from the Company on a permanent basis.  PGW Gas Tariff, Supplement No. 21, First Revised Page No. 10.  Tariffs have the force and effect of law and are binding on both the utility and its customers.  Brockway Glass Co. v. Pa. P.U.C., 437 A.2d 1067 (Pa. Cmwlth. 1981) (Brockway Glass); see also, Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa. Super. 1976).  

ANALYSIS


Complainant presents two issues.  They are:  1) PGW failed to provide reasonable service because its personnel did not show up for service appointments and because PGW did not send Complainant a bill for 3 years, and 2) there are incorrect charges on the make-up bill.  
1)
Inadequate service


a)
PGWs failure to appear for appointments



On at least three occasions, Complainant took off time from work and waited for PGW personnel, who did not show up.  Complainant’s testimony was credible and PGW records do not outweigh these basic facts.
  Therefore, Complainant has established a prima facie case. 


In rebuttal, PGW offers that the problem was that the location of the service address was confusing – his address was on one street and the entrance to his home on another.  Countering that explanation, however, is that PGW left notices and a business card at Complainant’s address and, further, Complainant lives in a single family home where certainly an entryway can be identified.  Consequently, “we couldn’t find it” does not appear to be a reasonable explanation for the failure of PGW’s personnel to appear as scheduled.  PGW did not provide reasonable service under these circumstances and therefore Complainant prevails on this issue. 

b)
No bills issued to Complainant for three years


A prima facie case is established on this issue.  The statute and PGW’s Tariff require the issuance of bills to a residential customer in accordance with approved rate schedules, which for PGW is every month.  Complainant applied for service (giving the Company his social security number and contact information (Tr. 6-7)) and was the occupant and owner responsible for the gas bills.  Complainant received gas service from PGW on a permanent basis beginning in June of 2009.  Therefore, he was, and is a Residential Customer owed a monthly bill under 52 Pa. Code § 56.11 and the PGW Gas Tariff, Supplement No. 21, First Revised Pages 10, 11, 21 and 26.  There is no dispute that PGW did not issue bills to Complainant for three years. 


PGW testimony and exhibits tentatively counter that PGW never completed the association of Complainant with the account because they were unable to gain access to his home.  However, PGW documentation shows that PGW entered a turn on order into its system for Complainant’s services on May 23, 2009.  (PGW Exhibit 1, p.4).  Also, ultimately, in 2012, PGW completed the task of assigning the account to Complainant from the PGW offices, without a visit to Complainant’s residence.  PGW Exhibit 1, p. 3, entry 9/5/2012 SERO.  This overrides PGW’s rebuttal argument. 

Perhaps the error at PGW occurred because of the Company’s practice of placing a fictitious name on an account.  This is a method the company can use to lower costs by not having to visit a service address for both the turn off and turn on.  However, “[u]tilities need to be diligent in quickly identifying the correct party to bill, rather than allowing a sizeable balance to accrue in a “placeholder” account.”  Margarita Kron v. PGW, Docket No. F-2012-2332152 (Order entered October 3, 2013).  Here PGW missed an opportunity to bill an identifiable Residential Customer for three years.  This was a violation of the law and tariffs and therefore Complainant prevails here.
2)
Correction of bill


PGW issued Complainant a bill for the services provided during the three year unbilled period.  Complainant contends that he should not be responsible for the total amount of the make-up bill because (a) due to PGW’s error in not sending him a bill for three years, he was denied the opportunity to assess his usage and conserve, and (b) he was overcharged as compared to billing at the service address in previous years.  


a)
Lost opportunity to conserve



Essentially, Complainant is seeking compensation for what he views as not having the opportunity to reduce the amount of gas that he used during the three year period that he was not billed, thereby decreasing the amount owed to PGW.  This is fundamentally a request for monetary damages, which cannot be awarded here. 


Complainant would have to seek recovery of the alleged damages in another forum.  The Commission can only act within and cannot exceed its jurisdiction.  Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).  The law is clear that the Commission is not authorized to grant monetary damages.  Elkin v. Bell, 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).

That does not completely dispose of the issue, however.  The crux of Complainant’s argument here is that he should not have to pay for PGW’s error.  Although PGW did err in not billing the Complainant for a three year period, the law authorizes PGW to collect for previously unbilled services, even if it was due to billing error.  52 Pa.Code § 56.14.  Complainant resided at the service address and received gas service there.  Given the payment agreement with Complainant, PGW has complied with the amortization requirements of § 56.14.  PGW is entitled to payment from Complainant for its services.  52 Pa.Code § 56.35(b)(1). 
b)
Correctness of PGW charges 



Complainant contends that there are incorrect charges on his PGW bill.  He questions the accuracy of the meter and compares his charges to those at the service address during a previous period.  Evidence does not support a prima facie case on this issue. 


In support of his position, Complainant refers to Complainant Exhibit 1, a PGW prepared service address usage chart for the period 8/16/2004 to 8/16/2012.  Complainant notes that while his recorded usage ranged from 1249 to 1511 per 12 months, the period before he moved in, 8/17/2006 through 8/17/2009, shows a lower recorded usage ranging from 175 to 537 CCF per 12 months.  This does not support a finding that Complainant was overcharged. 



According to PGW customer review unit officer Cynthia Garner, the readings of 175 to 537 are so low as to indicate that the service address was unoccupied (Tr. 26) and therefore not comparable to Complainant’s three-person household.  There was no evidence to the contrary.
  Also, there were three gas appliances in the house and tests show that the gas meter recording usage was between 99 and 100% accurate.  (PGW Exhibit 5).  


There was no evidence that the meter was faulty.  Also, given the current payment agreement with Complainant, PGW has complied with § 56.14.  Therefore Complainant cannot prevail here. 
Appropriateness of a Fine FOR FAILURE TO PROVIDE ADEQUATE SERVICE


This case essentially is one violation made up of several components:  Complainant has shown that PGW failed to provide him adequate service in violation of 66 Pa.C.S.A. § 1501.  Particularly, PGW failed to issue a bill to him for a three year period, in violation of the regulations and the PGW Tariff, resulting in a large cumulative bill and PGW not collecting needed fund.  This failure was in part due to PGW personnel not showing up at Complainant’s residence at the scheduled time on several occasions.  Therefore, a fine for failure to provide adequate service in billing must be considered. 


The Commission has set forth, in a statement of policy, the factors and standards for evaluating proceedings involving violations of the Public Utility Code for purposes of determining appropriate civil penalty amounts.  See, 52 Pa. Code § 69.1201(c).  These factors and standards and their application to this matter are as follows: 

(1) Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.
(2) Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.
(3)
Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.
(4)
Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.
(5)
The number of customers affected and the duration of the violation.
(6)
The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.
(7)
Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.
(8)
The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.
(9)
Past Commission decisions in similar situations.
(10)
Other relevant factors.



With respect to factors 1, 2, 3 and 7, neither the failure to appear for scheduled visits nor the related failure to bill for three years can be considered serious, willful, intentional or an act of bad faith.  There was no attempt to conceal the actions of PGW.  The consequences were also not of a grim or grave nature.  Neglect is a more apt description, suggesting a lower penalty. 


As to factor four, at this time it cannot be determined whether efforts will be or were made by PGW “to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future” with respect to placeholder accounts since the Commission’s admonition regarding placeholder accounts.  Given that, only a small penalty would be appropriate at this time.  The failure to appear for scheduled appointments as they relate to the use of the placeholder accounts and the opening of new accounts should also be reviewed by PGW.  Should the use of the placeholder account without regular review continue to result in billing problems, a larger penalty may be appropriate in the future.



Referencing factor five, only one customer was affected here.  However, the resulting cumulative large bill issued because of the failure to appear for appointments and failure to bill poses obvious trepidations for PGW customers that could be avoided.  Nevertheless, the limited reach and impact of the facts of this matter support a small penalty.  With respect to factor 6, nothing in the compliance history of PGW supports imposing a large fine. 


As for factor eight, at least a small fine is needed to deter future violations.  As noted, failure to bill eventually burdens a customer with a large cumulative make-up bill once the error is discovered.  It also deprives PGW of much needed funds.  Failure to appear for the turn on appointments contributed to the failure to bill.  As to factor 9, past Commission decisions, the Commission has recently brought the placeholder account problem and the need to review procedures to PGW’s attention.  In that case, the Commission assessed a civil penalty of $500.  See Kron, supra.  There are no other factors to consider. 



Given the above, a small fine of $200 is imposed to encourage PGW to review and modify its practices with respect to the use of placeholder accounts and fictitious names that contribute to billing errors as well as how they relate to the procedure for timely service address visits to complete connection of new service and customers. 

Conclusions of Law

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.
2. PGW did not provide reasonable service in violation of 66 Pa.C.S.A. § 1501
3. The Commission does not have jurisdiction to award Complainant monetary damages.  Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).

4. PGW is entitled to collect payment for gas service that was previously unbilled due to billing error.  52 Pa.Code § 56.35(b)(1), § 56.14.
5. Complainant has failed to carry the burden of proof with respect to his claim of incorrect charges.  66 Pa. C.S.A. § 332(a).
ORDER



THEREFORE,



IT IS ORDERED:

1. That the claim of Michael Sottile against Philadelphia Gas Works filed at C‑2013-2352676, that PGW did not provide adequate service in billing in violation of 66 Pa.C.S.A. § 1501 is sustained.
2.
That Philadelphia Gas Works shall pay a civil penalty of Two-hundred Dollars ($200) for the violation of 52 Pa. Code § 56.11 and PGW Gas Tariff, Supplement No. 21, by certified check or money order, within twenty (20) days of the issuance of the Final Commission Order, made payable to the “Commonwealth of PA” and forwarded to:

Secretary

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105-3265

3.
That the incorrect charges claim of Michael Sottile against Philadelphia Gas Works filed at C-2013-2352676 is dismissed. 
4.
That the docket at C-2013-2352676 be marked closed.

Date:     September 20, 2013  




/s/












Darlene D. Heep








Administrative Law Judge 

� 	The exact date is unknown. 


� 	Hearsay testimony of the arrival time of PGW personnel at one of these appointments was not supported and therefore was discarded in reaching this decision.  (Tr. 29, ll.18-25; Tr. 46, ll.20-26).


� 	Occupants of the service address from 8/16/2004 to 8/17/2006 used 1224 and 1007 CCF per 12 months, amounts close to Complainant’s recorded usage.  This further supports the accuracy of the bill sent to Complainant.
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