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Renney Thomas					:
							:
	v.						:		C-2012-2336225
							:
PECO Energy Company				:



INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On November 26, 2012, Renney Thomas (Thomas or Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent), asking to “opt out” of the PECO smart meter program indefinitely, and to be allowed to continue to use his “old meter.”  Complainant also cited the smart meter as a potential fire hazard and as a potential health hazard to his pregnant wife.  Complainant attached to his Complaint a number of articles purporting to support his Complaint.

On November 29, 2012, the Complaint was served on PECO.  On December 12, 2012, PECO timely filed both an Answer and New Matter and Preliminary Objections to the Complaint.  PECO contended that its Smart Meter/Smart Grid program was established consistent with the requirements of the Public Utility Code and various implementation Orders promulgated by the Commission.  PECO also pointed out that there is no “opt out” provision available to the Complainant.

Complainant never filed an Answer to either PECO’s New Matter or to the Preliminary Objections.

On December 19, 2012, this case was assigned to me as Motion Judge.

On June 26, 2013, an Oral Argument was scheduled for August 1, 2013.

On August 1, 2013, the Oral Argument convened as a telephonic hearing originating from the Commission’s office in Harrisburg, Pennsylvania.  Complainant was represented by Vernon McInnis, Esquire.  PECO was represented by Shawane L. Lee, Esquire.  Limited direct testimony further explaining the basis for his Complaint was provided by Mr. Thomas.  A transcript of 22 pages was compiled.  No briefs were filed, and the record closed on September 12, 2013 with the filing of the hearing transcript.


FINDINGS OF FACT

1.	The Complainant in this proceeding is Renney Thomas, who receives residential electric heat service from Respondent at 642 Kismet Road, Philadelphia, Pennsylvania 19115.

2.	The Respondent in this proceeding is PECO Energy Company.

3.	Complainant requests that he be allowed to continue to use his “old” meter and that he be allowed to “opt out” of PECO’s Smart Meter/Smart Grid program.

4.	By Opinion and Order entered May 6, 2010, at Docket No. M-2009-2123944, the Commission approved PECO’s Smart Meter/Smart Grid Plan regarding smart meter deployment.

5.	Complainant provided no evidence that “smart meters” constitute a health hazard through the production of electro-magnetic fields (EMFs), as a fire hazard, or in any other way.

6.	PECO’s Smart Meter/Smart Grid Plan does not provide customers the ability to opt-out of having a smart meter installed in their homes or businesses.

DISCUSSION

		In perhaps an excess of caution, and given the safety concerns raised by the Complainant, I scheduled this case as an oral argument on a Motion for Judgment on the Pleadings (52 Pa.Code § 5.102), as I wished to give the Complainant an opportunity to be heard on the alleged safety issue.  At oral argument, Complainant restated his Complaint and the allegations with respect to “smart meters” and their safety set forth therein, but he did not provide any evidence to support his contentions.  Counsel for the Complainant did not cite any law, Commission Order or regulations supportive of Complainant’s position.  Counsel for PECO essentially reiterated the arguments set forth in PECO’s New Matter and Preliminary Objections.

PECO is also correct that the Complaint lacks legal sufficiency.  52 Pa.Code 
§ 5.101(a)(4).

On October 15, 2008, Governor Edward G. Rendell signed Act 129 of 2008 into law, which directed electric distribution companies with at least 100,000 customers to file, with the Commission, a smart meter deployment and installation plan.  Thus, there is a statute requiring smart meter deployment by large electric distribution companies operating within the Commonwealth.  66 Pa.C.S. § 2807(f).  On August 14, 2009, PECO filed with the Commission a Petition for Approval of its Smart Meter/Smart Grid Plan, which was the subject of a publicly litigated proceeding.  Many parties with varying interests evaluated and discussed issues raised by the installation and recovery of costs for smart meters, including privacy issues and third party access to data.  As part of PECO’s plan, the company committed to deploy 600,000 meters by March, 2013, upon receiving American Recovery and Reinvestment Act funding from the Department of Energy.  PECO’s plan does not give customers the option to opt out of smart meter installation.

By Order entered May 6, 2010, at Docket No. M-2009-2123944, the Commission approved PECO Energy’s Smart Meter/Smart Grid Plan.  This Order does not provide for an “opt out” option for customers.  The implementation of PECO’s Smart Meter Deployment Plan and the approval of the costs associated with its implementation have been found by the Commission to be in accordance with Act 129 of 2008, 66 Pa.C.S. § 2807(f).  PECO is required by statute, Commission Order, and its Commission-approved tariff to implement a Smart Meter program, install Smart Meters throughout its service territory, and to charge a Smart Meter Transition (SMT) Surcharge to all of its metered customers.  Tariffs have the force and effect of law in Pennsylvania and are legally binding upon utilities, their customers, and the public.  66 Pa.C.S. §1303.  See also Brockway Glass v. Pa. Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. 1982).  Therefore, there can be no basis for sustaining the instant Complaint.

To the extent that Mr. Thomas disagrees with the Commission’s decision to approve PECO’s Smart Meter Deployment Plan, the appropriate procedure would be to file a petition for recession or amendment pursuant to Section 703 of the Public Utility Code, 66 Pa.C.S.A. § 703(g).[footnoteRef:1] [1:  	“The Commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.”  66 Pa.C.S.A. § 703(g).] 


On January 24, 2013, the Commission issued a Final Order in the case of Maria Povacz v. PECO Energy, Docket No. C-2012-2317176, and specifically addressed whether a PECO customer could “opt out” of meter installation at their property.  The Commission held:

There is no provision in the Code, the Commission’s Regulations or Orders that allows a PECO customer to “opt out” of smart meter installation, as the Complainant desires to do.  Accordingly, unless and until House Bill 2188, supra, passes the General Assembly, or some other provision is put in place that specifically allows customers to opt out of smart meter installation, PECO has not violated any provision of the Code, any Commission Order or Regulation or any Commission-approved Company tariff by prohibiting the Complainant from opting out.

Maria Povacz v. PECO Energy, Docket No. C-2012-2317176 (Order entered January 24, 2013).

		Commission regulations provide for a Judgment on the Pleadings.  52 Pa.Code 
§ 5.102(d)(1).  There is no genuine issue as to a material fact, as Complainant’s safety allegations are unsupported.  PECO Energy Company is entitled to judgment as a matter of law.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.	Commission regulations provide for a Judgment on the Pleadings.  52 Pa.Code § 5.102(d)(1).  There is no genuine issue as to a material fact, and PECO Energy Company  is entitled to a judgment as a matter of law.

3.	The Complaint may also be dismissed as legally insufficient under 52 Pa.Code § 5.101(a)(4).

4.	Public utility tariffs have the force of law and are binding on both the public utility and its customers.  Brockway Glass v. Pa. Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. 1982).


ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Formal Complaint filed by Renney Thomas at Docket No. C‑2013-2336225 is dismissed;

2.	That the docket in this proceeding be marked closed.


	Date:
	November 12, 2013
	  
	 /s/

	
	
	
	Dennis J. Buckley
Administrative Law Judge
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