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history of the proceeding
On October 11, 2012, Thanh Nguyen (Mr. Nguyen or Complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (Respondent, PGW or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging that there were incorrect charges on his gas bill from Respondent.  In particular, Complainant alleged that he is not responsible for a makeup bill issued by PGW upon replacing his old meter.  Mr. Nguyen claimed that he is unable to pay the makeup bill and requested that the charges in question be waived or removed from his account.   
This formal Complaint is an appeal to the informal decision issued by the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 3003775.

On November 8, 2012, Respondent filed an Answer denying the material allegations of the Complaint.



A Hearing Notice dated December 17, 2012, notified the parties that an initial hearing was scheduled for Friday, February 22, 2013, at 10:00 a.m. 

A Prehearing Order was issued on January 7, 2013, advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  

The hearing convened as scheduled.  Thanh Nguyen appeared pro se, and testified on behalf of the Complaint.  Laureto Farinas, Esq., represented the Respondent, and presented the testimony of Jack Irizarry.  Respondent also sponsored six exhibits (PGW Exhibits 1, 2, 4, 5, 6 and 7) all of which were admitted into the record.  
The record closed upon receipt of the transcript on March 15, 2013.
FINDINGS OF FACT

1.
The Complainant is Thanh Nguyen whose mailing address is 2852 Sandyford Road, Philadelphia, PA 19152 (Service Address).

2.
Respondent is Philadelphia Gas Works.

3.
The Complainant resides at the Service Address, along with his wife and their two young children, who are 3 and 5 years old, respectively.  Tr. 12.

4.
Complainant’s youngest son suffers from a serious medical condition.  Tr. 12.

5.
Complainant’s 81 year old father also lives at the Service Address.  Tr. 12.

6.
The Service Address is a two-story twin house, with two bedrooms, a bathroom, a living room, a dining room and a kitchen.  Tr. 19.

7.
The Service Address has a basement where the gas meter is located.  Tr. 15.

8.
Complainant has the following gas appliances in his home: a heater, a water heater and a dryer.  Tr. 19-21.

9.
The Complainant established gas service at the Service Address on October 1, 2005.  PGW Exhibit 5.

10.
The gas meter serving the Service Address is equipped with an Automatic Meter Reading Device (AMR).  PGW Exhibit 5.

11.
Between February 22, 2008, and July 31, 2012, the highest gas usage per billing cycle reported by the Complainant’s meter was 30 CCF on November 30, 2011.  Tr. 28-31, PGW Exhibit 1.

12.
In the 54 months between February 2008 and August 2012, Complainant’s meter reported 21 zero readings.  Tr. 28-31, PGW Exhibit 1.

13.
There were three consecutive zero readings reported in November 2009 – January 2010, followed by two consecutive zero readings in April – May 2010, six consecutive zero readings in November 2010 – April 2011, two consecutive zero readings in December 2011 – January 2012, and four consecutive zero readings in March 2012 – July 2012.  Tr. 28-31, PGW Exhibit 1.

14.
The reading reported on July 31, 2012, by the AMR device, or the electronic portion of the gas meter serving the Service Address, was 7460.  PGW Exhibit 1.

15.
On August 1, 2012, PGW issued a service order to investigate the usage discrepancy detected in Complainant’s account with Respondent.  PGW Exhibit 5. 

16.
On August 1, 2012, a PGW field service technician, R. Keal, visited the Service Address on a usage discrepancy order.  Tr. 36-37, PGW Exhibit 2.

17.
Mr. Keal was given access to the Service Address and the gas meter by an “unknown male” and found a magnet on top of the meter.  Tr. 36-37, PGW Exhibit 2.

18.
Mr. Keal took a reading of 1758 from the mechanical portion of the meter and removed the meter altogether from the Service Address.  Tr. 33, 37, PGW Exhibits 2, 4.

19.
Mr. Nguyen’s gas service was discontinued for theft of service.  Tr. 31.

20.
On August 2, 2012, PGW issued a final makeup bill in the amount of $5,828.07.  Tr. 31, PGW Exhibit 1. 

21.
In the next few weeks, Mr. Nguyen made several attempts to have his service restored.  Tr. 8-10.

22.
Upon reviewing his account history, his household income and family situation, PGW made the decision to restore Mr. Nguyen’s service upon him paying a restoration fee of $123.23.  Tr. 39, PGW Exhibits 1 and 7.

23.
On or about August 23, 2012, PGW installed a new meter at the Service Address (Meter #1878047). PGW Exhibit 7.

24.
From August 29, 2012 to February 2, 2013, Complainant has received the following five (5) bills from PGW:

	Billing Date
	CCF Usage
	Change Amount

	10/02/2012
	13
	$30.22

	10/31/2012
	42
	$77.20

	12/01/2012
	140
	$196.04

	01/04/2013
	164
	$270.73

	02/02/2013
	197
	$313.91


Tr. 38, PGW Exhibit 7.

25.
Since the installation of the new meter, Mr. Nguyen has been making regular monthly payments towards his account with PGW.  PGW Exhibits 1, 7.

26.
On November 8, 2012, PGW conducted two accuracy tests on the meter removed from Mr. Nguyen’s residence (Meter # 1700935), which showed that the meter was running 1.6% fast.  Tr. 35-36, PGW late-filed Exhibit 4.
27.
The test also revealed that the tamper count and the magnetic count from Meter # 1700935 were 36 and 145, respectively.  PGW Exhibit 4.

28.
The Complainant receives $1,200.00 per month from his employment in a nail salon.  Tr. 11.

29.
The Complainant’s father receives $720.00 a month in social security benefits.  Tr. 12-13.

30.
One of the Complainant’s sons also receives $720.00 a month in assistance due to his medical condition.  Tr. 12-13.

DISCUSSION

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. 
§ 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission's decision must be supported by "substantial evidence," which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
At the hearing, Mr. Nguyen challenged the issuance of the makeup bill by PGW.  He denied knowledge of the cause of the usage discrepancy claimed by PGW and insisted that he is unable to pay the makeup bill issued by the Respondent.  Tr. 9, 10.  Mr. Nguyen testified that his wife took care of paying the monthly bills and had seen nothing amiss in receiving exceptionally low gas bills of $12.00 each during the winter months.  Tr. 15-16.  He further explained that he believed the low gas bills were the result of his application for the Low Income Energy Assistance Program (LIHEAP) several years ago:

JUDGE VERO: 
You applied for LIHEAP before?





***

MR. NGUYEN:
Yeah.

JUDGE VERO:
When was that?

MR. NGUYEN:
Five years ago.  I went there.  I applied.  I bring income there.  You know, they took form from me and I go back home and they said to me that’s the low income program.  That’s why I say I know nothing.  My wife say, maybe they charge the low income program to us.  But now that’s why they send me for me the big bill….

Tr. 50-51.

Mr. Nguyen testified that he has two young children, one of whom suffers from a serious medical condition, and an elderly father residing at the Service Address.  He stated that he cannot afford to pay the makeup bill issued by PGW and requested help to apply for LIHEAP or any other assistance program.  

In response to Mr. Nguyen’s testimony, PGW’s witness, Mr. Irizarry, pointed out that between February 22, 2008, and July 31, 2012, the highest gas usage per billing cycle reported by the Complainant’s meter was 30 CCF on November 30, 2011.  In fact, in the 54 months between February 2008 and August 2, 2012, Complainant’s meter reported 21 zero readings, and Mr. Nguyen received 21 PGW bills consisting only of a $12.00 customer charge.  During his testimony, Mr. Irizarry pointed to a pattern of zero readings recorded during the heating months, with slightly higher usage recorded during the warmer months.  Tr. 27-31.

On August 1, 2012, a PGW field service technician visited the Service Address on a usage discrepancy order and found a magnet on top of the meter.  A reading of 1758 was taken from the mechanical portion of the meter and the meter was removed from the Service Address.  PGW discontinued Mr. Nguyen’s gas service for theft of service.  On August 2, 2012, PGW issued a final, makeup bill in the amount of $5,828.07.  

PGW conducted two accuracy tests on the meter serving Mr. Nguyen’s residence (Meter # 1700935), which showed that the meter was working within the ± 2% accuracy variance allowed by the Commission’s regulation at 52 Pa. Code § 59.22.  The test also revealed that the tamper count and the magnetic count from the Complainant’s meter were 36 and 145, respectively, indicating that magnetic interference was the likely cause of the usage discrepancy in Mr. Nguyen’s account.  

Mr. Irizarry further testified that he had reviewed Mr. Nguyen’s request to have gas service reconnected at the Service Address.  Taking under consideration Mr. Nguyen’s account history, his household income and family situation, PGW made the decision to restore Mr. Nguyen’s service upon his paying a restoration fee of $123.23.  On or about August 23, 2012, PGW installed a new meter at the Service Address.  Since the installation of the new meter, Mr. Nguyen’s reported gas usage has changed considerably, especially during the heating months.  His December 1, 2012 bill from PGW was in the amount of $196.04 for 140 CCFs of gas; his January 4, 2013 bill was $270.73 for 164 CCFs of gas; and his February 2, 2013 bill was for $313.91 for 197 CCFs of gas.

After carefully reviewing the record in this matter, I conclude that the Complainant has failed to carry his burden of proving that PGW improperly or incorrectly issued a makeup bill for previously unbilled service due to theft.  A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637 (1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Opinion and Order entered April 8, 1988, at Docket No. Z‑8712758.  The Complainant is responsible for the entirety of his makeup bill.  
In the present case, PGW not only reconnected Mr. Nguyen’s service without demanding that he pay the full makeup bill prior to the reconnection, but the Company offered him a four-year payment arrangement, thus treating the case like a meter failure incident.  See 52 Pa. Code § 56.14.  The Company even addressed the Complainant’s request for enrollment in PGW’s Customer Responsibility Program (CRP).  Mr. Irizarry testified that the Complainant’s household income qualified him for enrollment in CRP, but explained that his monthly payments under CRP would be slightly higher than those under a four-your payment arrangement pursuant to 56 Pa. Code § 56.14:  

In reviewing his income that he verified to me, he does qualify for the low income CRP Program.  However, since his income base payment arrangement, based on his current income, he would be paying approximately $264, which is 10 percent of that income monthly towards the bill, with an additional $5 towards the CRP arrears, oppose to a regular payment arrangement, which will include a budget of $96, plus paying off the arrears of approximately a hundred twenty-two over 48 month period, it would be $218 for four years.  

Tr. 40.  

At the hearing, Mr. Nguyen expressed a preference for the less expensive of the two options, which is the four-year payment arrangement.  Tr. 48-60.  As explained by Mr. Irizarry, this payment arrangement will allow the Complainant to pay the makeup bill in the amount of $5,828.07 in 48 monthly payments of $122.00 each, in addition to paying his regular budget bill amount of $96.00 per month, for a total of $218.00 per month.  I find that this payment arrangement satisfies the provisions of 52 Pa. Code § 56.14 (2) and is a generous act on the part of the Respondent.
Although 52 Pa. Code § 56.14 authorizes PGW to issue a make-up bill for previously unbilled gas service, it does not relieve Respondent from its obligation to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities….” 66 Pa. C.S.A. § 1501.  In the 54 months between February 2008 and August 2, 2012, Complainant’s meter reported 21 zero readings.  There were three consecutive zero readings reported in November 2009 – January 2010, followed by two consecutive zero readings in April – May 2010, six consecutive zero readings in November 2010 – April 2011, two consecutive zero readings in December 2011 – January 2012, and four consecutive zero readings in March 2012 – July 2012. 

PGW’s failure to notice that the Complainant’s old meter (Meter # 1700935) was not reporting usage properly is clearly a failure to provide adequate and reasonable service in violation of 66 Pa. C.S.A. § 1501. 

Under Public Utility Code Sections 3301(a) and (b), “the Commission may levy a fine of up to $1,000 per day for continuing violations of the Public Utility Code.”  66 Pa. C.S.A. § 3301.

The Commission has set forth, in a statement of policy, the factors and standards for evaluating proceedings involving violations of the Public Utility Code for purposes of determining appropriate civil penalty amounts.  See, 52 Pa. Code § 69.1201(c).  These factors and standards are as follows: 

(1) Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.
 
(2) Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.
 
(3) Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty.
 
(4) Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.
 
(5) The number of customers affected and the duration of the violation.
 
(6) The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7) Whether the regulated entity cooperated with the Commission's investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.
 
(8) The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount.
 
(9) Past Commission decisions in similar situations.
 
(10) Other relevant factors.

52 Pa. Code § 69.1201(c).  These factors, relative to this proceeding, are examined below.



The first factor is whether the conduct was willful or less egregious.  There is no evidence that the offending conduct, or lack of action taken by the Company, was willful, fraudulent or a misrepresentation.  



The second factor is whether consequences were of a serious nature resulting in damages to property or injury to persons.  There is no evidence that PGW’s failure to address the zero readings it was receiving from Mr. Nguyen’s meter had any consequences beyond the resulting makeup bill in August 2012.  There were also no damages to property or injury to persons. 

The third factor is whether the offending conduct was intentional or negligent.  I do not find that the violation was intentional.  In fact, the underlying cause of the zero readings was the magnetic interference with the proper workings of the meter.  I find that the Respondent’s violation is due to a lack of due diligence or negligent failure to act after receiving multiple consecutive zero readings.
The fourth factor is whether the utility has modified its internal practice and procedures to address the offensive conduct at issue to deter and prevent similar conduct in the future.  In this case, PGW did not provide evidence of its internal practices and procedures intended to address multiple consecutive zero readings.



The fifth factor is the number of customers affected and the duration of the violation.  In the present case, there was one customer, Mr. Nguyen, affected by the violation, but the failure to address the zero readings continued for over four years.  



The sixth factor is the compliance history of the offender, PGW.  The record does not include a history of PGW’s past offenses.  Neither party provided evidence of a compliance history.



The seventh factor is whether the actions of the regulated entity were cooperative or discordant with a Commission investigation.  This standard is not applicable to this proceeding because the Commission did not conduct an investigation.  

The eighth, ninth and tenth factors are inter-related in this case and they are, respectively: the amount of a civil penalty required to deter future violations; prior Commission decisions in similar cases; and the catch-all “other relevant factors.”  

In the present case, PGW’s failure to detect and address the multiple consecutive zero readings in a timely fashion is a violation of PGW’s duty to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities….”  66 Pa.C.S.A. § 1501.  PGW’s failure to detect theft of service as reported from zero readings is keeping the Company from collecting much needed funds in a timely fashion, or potentially from collecting them at all.  Under these circumstances, I conclude that a civil penalty in the amount of $250.00 is appropriate for each of the seven (7) instances that the Respondent failed to investigate gas usage after receiving three consecutive zero readings from the meter serving the Service Address.  I make this determination based on complaint proceedings where the Commission assessed PGW a $250.00 civil penalty for each year a customer was liable for a back-billing caused by PGW’s failure to read the gas meter.  See, Darlene O’Doe v. Philadelphia Gas Works, Docket No. F-01559449, (Order entered December 13, 2005); Ronald Ragland v. Philadelphia Gas Works, Docket No. F-01386826, (Order entered March 17, 2006); and Eugene Allen v. Philadelphia Gas Works, Docket No. 
F-01551573, (Order entered August 22, 2006); see also Jeanette Hennon v. The Peoples Natural Gas Company d/b/a Dominion Peoples, Docket No. F-01612844 (Order entered July 10, 2006). 
Although the violation addressed in the present Complaint concerns the Company’s failure to detect and investigate signs of meter malfunction and tampering, instead of a failure to obtain actual meter readings, I find that the nature of the violations and the surrounding circumstances, in the present Complaint and the complaint proceedings cited above, are sufficiently similar to warrant comparable civil penalties.  Furthermore, the total amount of $1,750.00 of the civil penalty imposed in this case will serve to deter future violations of the Commission’s statutes, regulations and orders, and to draw the Company’s attention to the need for conducting usage discrepancy investigations in a diligent and timely fashion.
For the reasons stated above, the Respondent within 30 days of the Commission's Order in this case shall pay a civil penalty in the amount of $1,750.00 by sending a certified check or money order payable to the Pennsylvania Public Utility Commission.  In addition, PGW shall cease and desist from further violations of the Public Utility Code, 66 Pa. C.S.A. § 101 et seq., and the regulations of the Pennsylvania Public Utility Commission, 52 Pa. Code § 1.1 et seq.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

2.
The Complainant seeking affirmative relief from the Commission has the burden of proving the Complaint allegations by producing evidence which established material facts by a preponderance of the evidence.  66 Pa. C.S.A. § 332(a).

3.
The Complainant failed to carry his burden of proving that PGW had incorrectly or inappropriately billed him previously unbilled services due to theft.
4.
The Complainant successfully carried his burden of proving that PGW had failed to detect and address the theft of service in a timely manner.
5.
The formal Complaint is sustained, in part and denied, in part pursuant to the preceding Discussion and Conclusions.

6.
The Respondent, by not addressing the multiple consecutive zero readings at the Service Address from February 2008 to August 2012, violated Section 1501 of the Public Utility Code.  66 Pa. C.S.A. § 1501.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed by Thanh Nguyen against Philadelphia Gas Works at Docket No. F-2012-2329983 is sustained, in part, with regard to Philadelphia Gas Works’ failure to detect and address the theft of service in a timely manner.

2.
That the formal Complaint filed by Thanh Nguyen against Philadelphia Gas Works at Docket No. F-2012-2329983 is denied, in part, with regard to the issuance of a makeup bill to Thanh Nguyen for previously unbilled services due to theft.

3.
That Thanh Nguyen must pay the makeup amount of $5,828.07 in 48 monthly payments of $122.00 each, in addition to paying his regular budget amount of $96.00 per month.

4.
That Philadelphia Gas Works is hereby assessed the penalty of One Thousand Seven Hundred and Fifty Dollars ($1,750.00) for its repeated failures to investigate usage discrepancies.
5.
That Philadelphia Gas Works within thirty (30) days of the Commission's Order in this case shall pay a civil penalty in the amount of One Thousand Seven Hundred and Fifty Dollars ($1,750.00) by sending a certified check or money order payable the “Commonwealth of PA” and forward to: 
Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17105-3265

6.
That Philadelphia Gas Works cease and desist from further violations of the Public Utility Code, 66 Pa. C.S.A. § 101 et seq., and the regulations of the Pennsylvania Public Utility Commission, 52 Pa. Code § 1.1 et seq.
7.
That this proceeding be marked closed.
Dated:
June 18, 2013






/s/











Eranda Vero








Administrative Law Judge
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