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Harry Robinholt					:
							:
	v.						:			C-2013-2371043
							:
UGI Utilities Inc.					:



INITIAL DECISION


Before
Susan D. Colwell
Administrative Law Judge


HISTORY OF THE PROCEEDING


		This Initial Decision dismisses a formal complaint seeking a payment agreement as the complainant is presently on a customer assistance program and is already enrolled in the most advantageous plan available.

		On June 26, 2013, Harry Robinholt (Complainant) filed a formal Complaint against UGI Utilities, Inc. (UGI or Respondent or Company) alleging that the utility company did not want to work with him and that the payments got high because he had fallen behind while out of work.  The Complaint was signed "Jill Robinholt."[footnoteRef:1] [1:  Complainant explained at the hearing that he neither reads nor writes and that his daughter-in-law takes care of these matters for him; therefore, her signature, signed for him with his approval as stated at the hearing, is accepted in lieu of his signature.  ] 


		The Complaint was served on June 28, 2013, and UGI filed its Answer on 
July 16, 2013, which stated that Complainant has received notice of pending termination of service due to non-payment of bills, and that Complainant is a customer assistance program (CAP) customer, which renders him ineligible for another payment arrangement.  The Answer avers further that Complainant had defaulted on two prior Company payment agreements as well as the most recent one issued by the Commission's Bureau of Consumer Services (BCS).  UGI asks that the Complainant be directed to pay $2,561.00, which constitutes the CAP arrearage, and that failure to pay that amount will result in the removal of Complainant from the CAP program and the full arrearage of $10,797.02 will become immediately due.

		On August 21, 2013, a Telephone Hearing Notice was issued which set the evidentiary hearing for September 27, 2013, and assigned the matter to me.  UGI submitted its proposed exhibits.  The hearing was convened as scheduled, with Larry Crayne, Esq., appearing on behalf of UGI and Complainant appearing on his own behalf, and his daughter-in-law, Jill Robinholt, appearing as a witness.

		During the hearing, there arose a question of whether there was a person protected by a "Protection From Abuse" (PFA) order living in the subject residence, and the hearing was adjourned in order to give the Complainant an opportunity to provide a copy of the PFA, as well as a copy of the Complaint signed by the Complainant himself.

		On October 9, 2013, by Hearing Cancellation/Reschedule Notice, a hearing was scheduled for Tuesday, October 22, 2013.

		Complainant submitted a copy of an effective PFA on October 21, 2013.

		The hearing was reconvened on October 22, 2013.  	Larry Crayne, Esq., appeared on behalf of UGI, presenting the testimony of Amy Wynn, who sponsored five exhibits.  Jill Robinholt testified as a witness for Complainant and sponsored the PFA as Complainant Exhibit 1.

		The hearing resulted in a transcript of 82 pages, and the record closed upon its receipt on October 30, 2013.  The matter is ripe for disposition.




FINDINGS OF FACT

		1.	Complainant is Harry Robinholt, address restricted due to existence of a PFA protecting one or more occupants of the household.

		2.	Respondent is UGI Utilities, Inc., a jurisdictional utility providing residential electric service in the Commonwealth.

		3.	Complainant stated on the record that his daughter-in-law, Jill Robinholt, would handle his case.  Tr. 10.

		4.	Complainant does not read or write.  Tr. 9.

		5.	Jill Robinholt testified on behalf of the Complainant.  Tr. 10.

		6.	Ms. Robinholt was off work for six months for a triple bypass operation.  Tr. 12.

		7.	Ms. Robinholt has returned to work.  Tr. 12.

		8.	The Robinholt household includes Complainant, Complainant's adult son, Patrick Senior (husband of Jill), Jill Robinholt, the following children of Patrick and Jill: a 15 year-old daughter, a 20 year-old son, a 23 year-old daughter and her 2 year-old son, for a total of seven people.  Tr. 13-18.

		9.	Two members of the Robinholt household are protected by a PFA.  Tr. 19; Complainant Exhibit 1.

		10.	Ms. Robinholt asked UGI to place the account in her name so that she could pay down the arrears.  Tr. 46-47.

		11.	UGI did not place the Robinholt account in Ms. Robinholt's name.  Tr. 47.

		12.	Ms. Robinholt has returned to work but with reduced hours, around 28-30 hours per week, because of her heart.  Tr. 47.

		13.	Total monthly income for the household is $1,600.00.  Tr. 52.

		14.	One daughter receives $130.00 cash assistance.  Tr. 54.

		15.	Monthly expenses include:
		(a)	$500 		rent
		(b)	$115		water
		(c)	$  50		telephone
		(d)	$102		cable/internet
		(e)	$250		food
		(f)	$  80		gas for car
		(g)	$  30		prescriptions
		(h)	$  60		car insurance
			$1187		total monthly expenses.  Tr. 56-59.	

		16.	Additional debt is $2,000 in outstanding medical bills.  Tr. 59-60.

		17.	Amy Wynn, Complainant Compliance Specialist for UGI, testified on behalf of Respondent.  Tr. 61.

		18.	Complainant's average monthly utility bill is $259.  Tr. 62.

		19.	Complainant is on the utility's CAP program.  Tr. 62.

		20.	Complainant is in arrears on his CAP payments by $3,079 as of 
October 17, 2013.  Tr. 62.

		21.	Complainant is eligible for pre-program arrearage forgiveness in the amount of $291.58 each month if he makes his CAP payments.  Tr. 62.

		22.	Total arrearage on this account is $10,646.51.  Tr. 63.

		23.	Exhibit R-1 is a Statement of Account for the subject property.  Tr. 64.

		24.	The last customer payment shown on Exhibit R-1 is November 6, 2012, although there are numerous LIHEAP payments during the interim period.  Tr. 64; Exhibit R-1.

		25.	The payment made after the exhibit was created was made on October 3, 2013, in the amount of $318.  Tr. 65.

		26.	Exhibit R-2 is a payment arrangement history of the account, showing a Company agreement dated September 29, 2011, and a PUC agreement dated June 13, 2011.  Tr. 66.

		27.	Neither payment agreement was kept.  Tr. 66; Exhibit R-2.

		28.	Exhibit R-3 is the report of BCS No. 2844207, dated June 10, 2011, which established the Commission's payment agreement requiring the payment of a regular budget amount plus $34 towards arrears.  Tr. 67; Exhibit R-3.

		29.	Exhibit R-4 is a report of BCS No. 2904586, dismissing the case on November 21, 2011, as Complainant was not eligible for a payment agreement but service was restored due to a medical certification.  Tr. 67; Exhibit R-4.

		30.	Exhibit R-5 is a report of BCS No. 3017111, dismissing the case on November 17, 2012, as the customer was on CAP and not eligible for a payment agreement.  Tr. 67-68.

		31.	Respondent has sent 16 letters and made nine phone calls to Complainant's household since August, 2013, reminding them of their duty to make payments.  Tr. 68.

		32.	Complainant's service was terminated on October 27, 2011 and restored after receiving a medical certification on October 28, 2011.  Tr. 68.

		33.	In February, 2012, UGI once again issued a service termination notice.  Tr. 79.

		34.	In March, 2012, Complainant submitted another medical certification.  Tr. 69.

		35.	Following expiration of the medical certification, UGI once again issued a termination notice in April 2012.  Tr. 69.

		36.	On April 26, 2012, Complainant was enrolled in CAP.  Tr. 69.

		37.	UGI pursued termination on August 29, 2012, and November 17, 2012.  Tr. 70.

		38.	UGI pursued termination on March 6, 2013.  Tr. 70.

		39.	On March 18, 2013, UGI received a medical certification, which expired on April 18, 2013.  Tr. 70.

		40.	UGI pursued termination on May 7, 2013, and received a medical certification on May 24, 2013.  Tr. 70.

		41.	UGI has sent nine termination notices to this residence: October, 2011, February 21, 2012, April 18, 2012, August 29, 2012, October 23, 2012, March 5, 2013, May 7, 2013, June 27, 2013, and September 23, 2013.  Tr. 71.

		42.	A customer is not removed from CAP until service is terminated for at least 109 days.  Tr. 72.

		43.	Ms. Robinholt was hospitalized in August, 2012 and was not working, which is why there were no payments at that time.  Tr. 73.

		44.	Complainant is on oxygen and needs electric service.  Tr. 73.

DISCUSSION

		Complainant seeks a reasonable payment agreement for a total arrearage of $10,646.51.  The amount comprising CAP arrears is $3,079.00.  Complainant is the named ratepayer but he relies upon his daughter-in-law, Jill Robinholt, to handle his bills.  She testified as his witness in this matter, and she indicated that the household fell behind in paying bills due to her open heart surgery and hospitalization in August, 2012.

		The party seeking affirmative relief from the Commission bears the burden of proof.  66 Pa.C.S. § 332(a).  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Tel. Co. of PA, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (1990), alloc, denied, 602 A.2d 863 (1992).  A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).

		Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm'n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		The offense must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.

		Complainant bears the burden of proving entitlement to a payment agreement.  He presented the testimony of his daughter-in-law to state his case.  Ms. Robinholt testified that she moved into the subject residence about three years ago, which was prior to April 26, 2012.  Undisputed evidence shows that Complainant had an arrearage of $6,312.58 prior to August 22, 2011.  Exhibit R-1.  Complainant was placed in the UGI CAP program on April 26, 2012.  The history of the last three years is not a good one.

		Complainant's service was terminated only once, on October 27, 2011, and was restored after receiving a medical certification on October 28, 2011.  In February, 2012, UGI once again issued a service termination notice.  In March, 2012, Complainant submitted another medical certification.  Following expiration of the medical certification, UGI once again issued a termination notice in April, 2012.

		On April 26, 2012, Complainant was enrolled in CAP.  UGI pursued termination on August 29, 2012, November 17, 2012, and March 6, 2013.  On March 18, 2013, UGI received a medical certification, which expired on April 18, 2013.  UGI pursued termination on May 7, 2013, and received a medical certification on May 24, 2013.  The arrearage grew to $10,646.51 during that time, despite the application of LIHEAP funds totaling $1,175.00 between April, 2012 and September, 2013.

		Ms. Robinholt testified that she had called the Company and asked to put the bill in her name, that she would make the payments on the arrearage and start fresh, but that the Company refused.  Tr. 46.  She did not explain why she failed to make the payments while her father-in-law's name was on the bill, and she was living at the residence, prior to the time when her heart issues caused her to be unemployed.  To her credit, she did make a CAP payment of $259.00 between the dates of the two hearings.  She was confident that she could now make reasonable payments.  Tr. 73.

		UGI argues that Complainant is already on the most favorable program available and simply needs to pay the CAP arrearage to ensure continued service at the lowest possible rates.  If Complainant does that and continues to make timely monthly payments, the remainder of the substantial arrearage would be forgiven over time.  Any payment agreement granted by the Commission would require the repayment of the entire arrearage.

		Realistically, the only way to reduce the Complainant's payments would be to grant a payment agreement that would stretch the repayments over a longer period of time and would provide for an agreement to cover repayment of the overdue CAP arrearage.  This is not usually permitted because of the strict statutory terms provided in the Responsible Utility Customer Protection Act, commonly known as "Chapter 14."  66 Pa.C.S. § 1401-1418.[footnoteRef:2] [2:  Note that Chapter 14 did apply at the time that Complainant sought assistance from BCS and that the BCS determinations that the existence of a defaulted prior payment agreement and subsequently, Complainant's CAP enrollment, prevented BCS from reassessing the matter were correct, as there was no PFA to trigger the exception.  The member of the household protected by a PFA moved into the residence after the filing of the formal Complaint.  ] 


		However, Chapter 14 does not apply where there is a PFA.  66 Pa.C.S. § 1407.  Therefore, the analysis turns to an evaluation of the case under the remaining applicable requirements, which appear in Commission regulations known as "Chapter 56."  52 Pa.Code Chapter 56.

		Chapter 56 regulations provide considerable guidance for a complainant whose service has been terminated and whose complaint seeks reconnection.  52 Pa.Code § 56.191.  Here, service has not been terminated, and Section 56.191 does not apply.  The regulations do not anticipate that a complainant will be behind on CAP payments but seeking a payment agreement to prevent termination.

		Utility counsel points to Soback v. Columbia Gas of Pennsylvania, Inc., (Complaint Appellant), Docket No. F-00911637 (Initial Decision of ALJ Corbett final by operation of law February 25, 2002)(Soback), for a factually similar case decision issued prior to the effective date of Chapter 14.  In Soback, the customer's CAP provisions required him to pay $51.00 monthly plus $5.00 towards his arrearage.  He missed a number of CAP payments totaling $332.00 and had received a notice of termination following the winter moratorium.  The CAP provisions required the customer to repay the $332.00 to avoid termination.  After filing an informal complaint with BCS, the customer was given a payment plan for the repayment of $245 and monthly payments of $108.00 plus $15.00 to amortize the arrearage on his account.  The utility appealed the decision.

		In finding in favor of the utility, ALJ Corbett stated:

Since the CAP is part of Columbia’s tariff, these CAP provisions bear the full force and effect of law, and are binding upon the utility and its customers.  Kossman v. Pa. P.U.C.¸ 694 A.2d 1147 (Pa. Cmwlth. 1997); Brockway Glass v. Pa. P.U.C., 437 A.2d 1067 (Pa. Cmwlth. 1981); Stiteler v. Bell Telephone Co. of Pa., 379 A.2d 339 (Pa. Cmwlth. 1977).  Tariff provisions previously receiving Commission approval are prima facie reasonable.  Zucker v. Pa. P.U.C., 401 A.2d 1377 (Pa. Cmwlth. 1979).  A party seeking to evade the effect of an existing tariff provision “carries a very heavy burden to prove that the facts and circumstances have changed so drastically as to render application of the tariff provision unreasonable.”  Shenango Twp. Bd. of Supervisors v. Pa. P.U.C., 686 A.2d 910 (Pa. Cmwlth. 1996).

Pursuant to Commission directive, a customer must pay all undisputed amounts accruing under a payment arrangement pending review of this appeal.  Claypool v. T.W. Philips Gas & Oil Company, Docket No. Z-00248730 (Order entered December 22, 1995) and 52 Pa.Code §§ 56.174(a) & 56.181.  This obligation continues until entry of the Commission’s Order disposing of a case.  Oswald v. Duquesne Light Company, Docket No. C-00992450 (Order entered December 3, 1999).  Accordingly, Soback will be directed to pay Columbia for all payments missed under the CAP within 30 days after entry of the Commission’s Order disposing of this case.  Turner v. Philadelphia Energy Company, Docket No. C‑00956999 (Order entered April 11, 1996).
Soback at 14.

		The Soback case also discusses the Commission's Policy Statement on Customer Assistance Programs, 52 Pa.Code §§ 69.261-69.267, which describes CAP programs as alternatives to traditional collection methods for low income, payment troubled customers.  To participate in CAP, customers agree to make monthly payments which are determined based upon household family size and gross income, which are less than the current bill for utility service, in exchange for continued provision of the service.  52 Pa.Code § 69.261.

		The Policy Statement provides the following guidance for default provisions:

(7)	Default provisions.  The failure of a participant to comply with one of the following should result in dismissal from CAP participation:
	(i)	Failure to make payments will result in the utility returning the participant to the regular collection cycle and may lead to termination of service.  By returning the customer to the regular collection cycle, the utility does not need to enter into a new payment arrangement but may begin the termination process.  At a minimum, the utility should inform the participant of the consequences of defaulting from the CAP.  To avoid termination of service, the CAP participant must pay the amount set forth in the termination notice prior to the scheduled termination date.  This amount should generally be no more than two CAP bills.
* * *
(8)	Reinstatement policy.	A customer may be reinstated into CAP at the utility's discretion.
* * *
69 Pa.Code § 16.265(7)(i), (8).

		UGI has not returned Complainant to regular billing status but testified that a CAP customer remains a CAP customer for at least 109 days following termination of service.  Complainant has not been terminated, and he remains a CAP customer.

		CAP programs are subject to stringent scrutiny by Commission Staff and are ultimately approved by the Commission itself.  The CAP program is part of the utility's duly approved tariff, and there has been no evidence to support a finding that the CAP provisions are unreasonable or that UGI has acted unreasonably in applying the CAP procedures in this instance.  Rather, UGI has kept the Complainant on its CAP program while the customer has accrued $3,079.00 in unpaid CAP payments.  This accrual occurred while UGI honored multiple medical certifications, during which the customer did not make required payments, and because Complainant made the required payment necessary each time to stop termination when it was scheduled.  There is no evidence of utility misbehavior here.

		The Complainant's family is well-qualified for the extra allowance made by CAP programs, and it appears that the household has increased recently, which may or may not have an effect on the benefits for which Complainant is eligible.  This evaluation should be made by the utility in applying its approved program as it was not an issue in this case.  In addition, Ms. Robinholt is back to work, following her heart surgery and a lengthy recovery period, and she testified that the CAP payments are manageable.

		Although Chapter 14 does not apply, the utility's tariff does, and therefore, the terms of its approved CAP program apply as well.  The utility is directed to reevaluate the Complainant's terms under CAP now that seven people are living in the household, and the utility is permitted to continue to apply the provisions of its approved CAP program.  This utility has shown compassion for this Complainant's family and needs, and with the return to employment of Ms. Robinholt, it appears that with a little more patience, the utility will see more regular payments and the family will slowly get back on its feet.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over this subject matter.  66 Pa.C.S.
§ 701.

		2.	The party seeking affirmative relief from the Commission bears the burden of proof.  66 Pa.C.S. § 332(a).  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Tel. Co. of PA, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).

		3.	The burden of proof must be carried with a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (1990), alloc, denied, 602 A.2d 863 (1992).  A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).

		4.	Any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm'n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		5.	The offense must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.

		6.	This is not usually permitted because of the strict statutory terms provided in the Responsible Utility Customer Protection Act, commonly known as "Chapter 14."  66 Pa.C.S. § 1401-1418.[footnoteRef:3] [3:  Note that Chapter 14 did apply at the time that Complainant sought assistance from BCS and that the BCS determinations that the existence of a defaulted prior payment agreement and subsequently, Complainant's CAP enrollment, prevented BCS from reassessing the matter were correct, as there was no PFA to trigger the exception.  The member of the household protected by a PFA moved into the residence after the filing of the formal Complaint.  ] 


		7.	Chapter 14 does not apply where there is a PFA.  66 Pa.C.S. § 1417.

		8.	CAP is part of UGI's tariff, and therefore, the CAP provisions bear the full force and effect of law, and are binding upon the utility and its customers.  Kossman v. Pa. Pub. Util. Comm'n¸ 694 A.2d 1147 (Pa.Cmwlth. 1997); Brockway Glass v. Pa. Pub.Util.Comm'n, 437 A.2d 1067 (Pa.Cmwlth. 1981); Stiteler v. Bell Telephone Co. of Pa., 379 A.2d 339 (Pa.Cmwlth. 1977).

		9.	Tariff provisions previously receiving Commission approval are prima facie reasonable.  Zucker v. Pa. Pub.Util.Comm'n., 401 A.2d 1377 (Pa.Cmwlth. 1979).  A party seeking to evade the effect of an existing tariff provision “carries a very heavy burden to prove that the facts and circumstances have changed so drastically as to render application of the tariff provision unreasonable.”  Shenango Twp. Bd. of Supervisors v. Pa. Pub.Util.Comm'n, 686 A.2d 910 (Pa.Cmwlth. 1996).

		10.	CAP programs are alternatives to traditional collection methods for low income, payment troubled customers.  To participate in CAP, customers agree to make monthly payments which are determined based upon household family size and gross income, which are less than the current bill for utility service, in exchange for continued provision of the service.  52 Pa.Code §§ 69.261-69.267.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the complaint of Harry Robinholt against UGI Utilities, Inc., docketed with the Pennsylvania Public Utility Commission at No. C‑2013-2371043, is hereby dismissed.

2. That UGI Utilities, Inc. shall reevaluate the Customer Assistance Program eligibility for Harry Robinholt to determine if he is receiving the appropriate benefits for a household of seven.

3. That UGI Utilities, Inc., shall continue to fairly and equitably apply its Customer Assistance Program according to its approved terms.

4. That the Secretary mark this docket closed.


Dated:  November 12, 2013					/s/					
							Susan D. Colwell
							Administrative Law Judge
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