

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Elena Brodski						:
							:
	v.						:		F-2013-2356675
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


On March 25, 2013, Elena Brodski (Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent or PGW), at Docket Number F-2013-2356675.  The Complainant averred there were incorrect charges on her gas bill, that the bills were too high given the fact that the first floor of the building is vacant, that the meter should be tested, and that an investigation should be made into possible theft of her gas service from neighbors.[footnoteRef:1] [1:  	This is a timely appeal of the Bureau of Consumer Services’ Decision at Case No. 3053053 dated March 4, 2013.] 


PGW filed an Answer on April 29, 2013, denying that it incorrectly charged Complainant and averring that it had conducted a high bill investigation in December, 2012, and had found no evidence of either foreign load or incorrect billing.  Respondent further avers that on March 8, 2013, Complainant enrolled in the Customer Responsibility Program (CRP) with a monthly CRP payment of $149 based upon Complainant’s reported income.  Further, Complainant’s meter had been pulled on March 28, 2013, and a meter test was pending.
A Hearing was scheduled to be held telephonically on September 9, 2013.  I issued a Prehearing Order dated July 26, 2013.  In accordance with the terms of the Prehearing Order, Respondent served 5 proposed exhibits for possible use at the Hearing.  Complainant served 1 proposed exhibit.

The Hearing convened at 2:00 p.m., as scheduled, on September 9, 2013.  Respondent’s attorney, Laureto Farinas, Esquire, and one witness for respondent, Wendy Vacca, appeared for Respondent.  Elena Brodski appeared and testified pro se.  Ludmila P. Annable, a Russian Interpreter hired by the Office of Administrative Law Judge upon Complainant’s request for an interpreter, also appeared.  A transcript was filed and the record closed on September 16, 2013.  This case is ripe for a decision.

FINDINGS OF FACT

1.	Complainant is Elena Brodski, 205 Robina Street, 2nd floor, Philadelphia, PA 19116.

2.	Respondent is Philadelphia Gas Works.

3.	Complainant established service on or about December 6, 2006.  PGW Exhibit 1.

4.	Wendy Vacca, Customer Review Officer for PGW, appeared and testified on behalf of Respondent.  N.T. 17.

5.	On December 3, 2012, Complainant contacted Respondent and complained about her high bills.  PGW Exhibit 1, N.T. 23.

6.	On December 18, 2012, PGW personnel visited the service property and conducted a high bill complaint investigation including a Trace Meter/Piping investigation.  N.T. 23.
7.	On December 29, 2012, the investigation was completed and the customer was advised by PGW that the first floor meter was turned off, and based upon their findings regarding the usage and age of the appliances connected to the line and the fact that there was no foreign load on her account, that her bills were correct.  N.T. 23.

8.	On March 28, 2013, PGW removed Complainant’s meter and tested it.  N.T. 24, PGW Exhibits 3 and 4.

9.	The meter was tested on April 1, 2013 showing 98.3% accuracy.  N.T. 34, PGW Exhibit 4.

10.	Complainant’s meter was accurately reading her usage.  N.T. 35, PGW Exhibit 4.

11.	Complainant lives on the second floor of a duplex house that is 2,500 square feet in size with old appliances that run on natural gas including: a house heater, water heater, automatic gas range, and dryer.  N.T. 33-34.

12.	The weather information included in PGW Exhibit 2 shows the amount of degree days during the disputed time period and supports the level of usage obtained by the meter readings and the amount of the bills.  N.T. 39, PGW Exhibits 1-4.

13.	On March 8, 2013, Complainant enrolled in a PGW customer assistance (CRP) program which froze her outstanding balance of $1,121.86 at that time, and began billing monthly from a zero balance.

14.	Complainant’s total balance at the time she enrolled in the CRP Program was $1,121.86.  N.T. 29.

15.	Each timely monthly payment of $149 results in a 1/36th forgiveness of $31.16 from the frozen outstanding balance of $1,121.86 on Complainant’s account.  N.T. 29.
16.	The remaining balance owed on Complainant’s account as of the time of the hearing was $682.06 in CRP arrears.  N.T. 30.

17.	If the complainant does not want to be on CRP, an alternative payment arrangement offered by the Company is a budget bill of $172 per month, plus $20 towards the arrears for a total of $192 per month.  	N.T. 31.

DISCUSSION

As the proponent of a rule or order, Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), app. denied, 602 A.2d 863 (1992).  A preponderance of the evidence is established by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.

High Bill Claim

Criteria to be used in evaluating this type of complaint was established in Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  When a complainant has presented testimony that the number of occupants in the household has not changed, that the potential for energy utilization was low, and that the complainant’s prior billing history showed no previous abnormalities, the complainant has established a prima facie case which, if unrebutted by a utility, would entitle complainant to prevail.  The results of a meter test are an important factor but may be insufficient to rebut the case.  However, if the respondent utility has placed into the record testimony in addition to the meter test results to rebut this prima facie case, complainant must meet the now shifted burden of going forward by a preponderance of the evidence.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 98 (1980).

The Commission may consider such evidence as the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization) and any other relevant facts or circumstances that come to light during the proceeding.  Thomas v. PECO Energy Company, C-2010-2187197, Opinion and Order entered November 15, 2011, citing Charisse Bennett v. Peoples Natural Gas Col, C-2009-2122979, Order entered October 13, 2010.  

In the instant case, Complainant testified that she and her two children live in a duplex house on the second floor.  There is no evidence that the number of persons living in the household has changed during the time period in question.  Complainant claims her bills are incorrect and too high given that the first floor of the duplex is vacant.  The Company offered results of a meter test conducted on April 1, 2013 as well as testimony into the record; thus, the burden to prove a violation of a statute or Commission regulation is Complainant’s burden going forward.

On December 18, 2012, PGW conducted a high bill complaint investigation and found appliances on Complainant’s line including: a gas house heater, water heater, gas range and dryer.  The first floor meter was off.  Her usage is consistent with the fact that internal conditions caused by the first floor meter being turned off will cause an increase in consumption regarding the second floor’s meter to heat the second floor, Complainant’s living space in the duplex.

Complainant’s billing comparison[footnoteRef:2] is as follows: [2:  	The information on this chart was taken from PGW Exhibit 2. Reading code “R” means an actual read.  N.T. 25.  Heating DDD’s states how many degree days were within the billing period.  N.T. 25. A degree day is defined as a term used to measure the need for heat.  To get the degree day of any given day, you take the high and low temperature of the day to get an average and subtract that from a benchmark of 65 degrees, then add all of the days in the month together.  N.T. 28.] 


Transaction Date	Days	Reading	Billed Amt.	Heating DDD’s
				Code
[bookmark: _GoBack]
3/29/12		29	R		$130.99	371	
11/29/12		33	R		$263.38	617	
1/2/13			33	R		$384.27	722
1/31/13		30	R		$411.48	862	
3/2/13			29	R		$386.73	849

The March, 2012 degree day figure of 371 degree days compared to the March of 2013 figure of 849 degree days shows it was much colder in March, 2013; therefore, there would have been a greater need for heat in the household.  N.T. 28.  PGW Exhibit 2.

It is reasonable to conclude given the meter test and investigation results, that the higher bills are related to colder outdoor temperatures in the winter of 2013 and a cold floor under the second floor apartment, causing the gas heater to work harder.  It is reasonable to conclude that actual usage in the house increased in the winter months and this was seasonal in nature, most likely related to the weather conditions and condition of the heating appliances.  N.T. 27-28.

Further, Complainant’s meter was tested on April 1, 2013, and found to be 98.3% accurate, which is within the Commission’s compliance regulations.  N.T. 34.  The testing standards of 52 Pa.Code § 59.21(e)(3) and (f)(1) require a tested meter fall with a 98% - 102% accuracy.  This is further evidence that Complainant was being billed correctly during the time period in question.  I find Complainant has failed to prove by a preponderance of evidence that her bills were incorrect during the time period in question.

Payment Arrangement

Complainant is a CRP customer enjoying gradual 1/36th forgiveness of her outstanding arrearage as long as she makes timely payments of approximately $149 per month.  N.T. 30.  The CRP program is a customer assistance program, and customer assistance program rates must be timely paid and are not the subject of payment agreements negotiated or approved by the commission.  66 Pa.C.S. § 1405(c).  Therefore, I will not order a payment arrangement.  

CONCLUSIONS OF LAW

1.	The Complainant has the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  

2.	Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

3.	The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. §701.

4.	Complainant has failed to prove by a preponderance of evidence that there are incorrect charges on her bill. 

5.	Evidence of record does not support a finding that Respondent’s actions constitute a violation of the Public Utility Code, Commission regulations or any outstanding order.
6.	Complainant is not entitled to a Commission-ordered payment arrangement because she is on a customer assistance program.  66 Pa.C.S. § 1405(c).


ORDER

THEREFORE,

IT IS ORDERED:

1.	That the Complaint of Elena Brodski against Philadelphia Gas Works at Docket Number F-2013-2356675 is dismissed.

2.	That the case at Docket Number F-2013-2356675 be marked closed.

Date:  November 18, 2013						/s/			
	Elizabeth H. Barnes
							Administrative Law Judge
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