BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Fred L. Bobb						:
							:		
	v.						:		C-2013-2354026
							:
PECO Energy Company				:



INITIAL DECISION 


Before 
David A. Salapa
Administrative Law Judge


INTRODCUTION

		A property owner filed a complaint against an electric utility alleging that the utility was acting unreasonably by attempting to remove the trees located in its right of way on the owner’s property.  This decision denies the complaint because the utility is acting in accordance with applicable regulations and its tariff provisions by attempting to remove the trees on the owner’s property.
		

HISTORY OF THE PROCEEDING


On March 4, 2013, Fred L. Bobb (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  The complaint alleges that the Complainant purchased property as a tree farm.  The complaint asserts that the Respondent has cut down trees on the property and refuses to let the Complainant prune the trees to eight feet in height.  The complaint states that the Complainant has requested that the Respondent compensate him for the trees it has cut down but the Respondent refuses to compensate him.  The complaint requests that the Commission direct the Respondent to allow the Complainant to use his property as a tree farm.

On June 24, 2013, the Respondent filed an answer with new matter.  The answer indicates that the Respondent has transmission facilities located on a right of way on the Complainant’s property.  The answer alleges that the Respondent’s real estate representative spoke to the Complainant in September, 2011 regarding the Respondent’s offer to purchase the Complainant’s property.  The Complainant was willing to sell the property but at a higher price.  The Respondent refused to accept the Complainant’s counteroffer.

According to the answer, in September, 2012, the Respondent’s contractor contacted the Complainant in order arrange a time when it could remove the trees from the right of way on the Complainant’s property.  The Complainant requested that he be allowed to prune the trees to a height of ten feet.  According to the answer, the Respondent’s contractor told the Complainant that the proposed pruning was inconsistent with the Respondent’s vegetation management program requirements.  The Complainant refused to allow the contractor to remove the trees.

The answer alleges that in October, 2012, the Respondent’s representative met with the Complainant’s wife and son to discuss removing the trees.  According to the answer, the Complainant’s wife and son refused to allow the Respondent to remove the trees.

The answer states that later in October, 2012, the Complainant spoke to the Respondent’s representative to discuss removing the trees.  The Complainant alleged that he would sustain a $30,000 to $40,000 loss if the trees were removed.  The answer asserts that the Complainant offered to prune the trees to eight feet in height but the Respondent explained that pruning the trees was not acceptable.  The Complainant then offered to allow the Respondent to remove the trees if the Respondent paid him $40,000.  The Respondent indicated that it was unable to reimburse the Complainant for the trees that would be removed.

The answer alleges that in January, 2013, the Complainant requested that the Respondent purchase the property or trees from him.  According to the answer, the Complainant informed the Respondent that he had changed the locks on the gate to the fence surrounding the property and would not allow the Respondent access to the property.

The new matter alleges that the Complainant’s complaint requests that the Commission direct the Respondent to compensate him for the loss of his trees and any other losses allegedly sustained.  The new matter alleges that the Commission lacks the authority to award monetary damages.  The answer and new matter request that the Commission dismiss the complaint.

By notice dated April 12, 2013, the Commission scheduled an initial telephonic hearing for this matter on June 14, 2013 at 10:00 a.m.  I issued a prehearing order dated April 15, 2013, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

I conducted the initial telephonic hearing as scheduled on June 14, 2013.  At the hearing, the parties indicated that the matter had been resolved and that the Respondent would file a certificate of satisfaction.  N.T. 5.  At the request of the parties, the terms of the settlement were placed on the record.  The Respondent agreed to purchase the Complainant’s property for $35,000.  In addition, the Complainant would retain the revenue stream from the cell phone towers that were on the property.  N.T. 6-7.

On June 17, 2013, the Respondent filed a certificate of satisfaction.  On June 24, 2013, the Complainant filed a letter disagreeing with the certificate of satisfaction and requesting a hearing.

By notice dated July 17, 2013, the Commission scheduled a telephonic hearing for this matter on August 23, 2013 at 10:00 a.m.

By letter dated August 20, 2013, counsel for the Respondent indicated that she had spoken to the Complainant and the Complainant requested that the August 23, 2013 hearing be continued.  The letter further stated that the Respondent joined in that request to try to resolve the matter.

I granted the request and, by notice dated August 21, 2013, the Commission scheduled a telephonic hearing for this matter on November 5, 2013 at 10:00 a.m.

		I conducted the initial telephonic hearing as scheduled on November 5, 2013.  The Complainant appeared pro se and presented testimony.  Shawane L. Lee, Esquire represented the Respondent, which presented two witnesses who sponsored fourteen exhibits that I admitted into the record.  The hearing resulted in a transcript of 94 pages.  The record closed on November 13, 2013, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.


FINDINGS OF FACT

		1.	The Complainant in this case is Fred L. Bobb.  N.T. 15.

		2.	The Respondent in this case is PECO Energy Company.  N.T. 20.

		3.	The Complainant resides at 1167 MacPherson Drive, West Chester.  N.T. 15.

4.	The Complainant purchased the adjacent property at 1171 MacPherson Drive on December 14, 2009.  N.T. 53-64, PECO Ex. 13.

5.	The Respondent has easements for its transmission and distribution facilities located on the Complainant’s property.  N.T. 45-53, PECO Exs. 11 & 12.

6.	The Respondent acquired one easement in 1927 and the other in 1950.  N.T. 46, 50, PECO Exs. 11 & 12.

7.	Both easement deeds give the Respondent the rights to enter onto the easements to maintain its facilities and remove vegetation.  N.T. 47-49, 51-52, PECO Exs. 11 & 12.

		8.	The property at 1171 MacPherson was vacant when the Complainant purchased it.  N.T. 17-18.

9.	The trees that are the subject of the complaint had been planted by the previous owner.  N.T. 18-19.

		10.	The trees that are the subject of the complaint are Leland Cypress.  N.T. 69.

11.	Leland Cypress trees are very fast growing trees and can grow to 100 feet in height.  N.T. 69.

		12.	The Complainant has topped about 50% of the Leland Cypress trees so that they are now only 8-10 feet tall.  N.T. 19-20.

13.	Topping the trees will cause them to bush out but will not prevent them from growing upward.  N.T. 74.

		14.	Since the Leland Cypress trees had the potential to grow to more than 100 feet tall, the Respondent’s transmission maintenance guidelines require that the trees be removed from the transmission right of way.  N.T. 73-74, PECO Ex. 3.

15.	The Respondent’s transmission maintenance guidelines indicate that their purpose is to ensure the Respondent’s compliance with NERC Standard FAC-003-1.  N.T. 70-71, PECO Ex. 3.

16.	The Respondent’s transmission maintenance guidelines for 230 kV lines allow vegetation with a maximum height of 10-15 feet at maturity.  N.T. 73, PECO Ex. 3.

17.	The Respondent’s transmission maintenance guidelines addressing low conductors indicate that it is not possible to retain landscape plants that mature up to 15 feet in a right of way under wires that are abnormally low.  N.T. 75, PECO Ex. 3.

18.	The wires crossing the Complainant’s property were abnormally low, less than 50 feet from the ground.  N.T. 75, 95.

19.	The Respondent’s tariff Rule 10.9 authorizes the Respondent to trim or remove trees or vegetation from the vicinity of its wires in accordance with the requirements set forth in the National Electric Safety Code where the Respondent believes that the vegetation may pose a threat to public safety or system reliability.  N.T. 93, PECO Ex. 10.

DISCUSSION

Before addressing the merits of the Complainant’ complaint, I will first address the Complainant’s request that the Commission award him monetary damages.  The Complainant’s complaint does not directly request that the Commission award him monetary damages.  However, when I asked the Complainant at the hearing what relief he wanted from the Commission, he indicated that he wanted the Respondent to compensate him if it removed the trees from his property.  N.T. 29.  As explained below, the Commission lacks the authority to award monetary damages in this case.

Although it has general jurisdiction over service disputes between public utilities operating in Pennsylvania and their customers, the Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  The Public Utility Code simply does not grant the Commission the authority to award damages in this case.  There is no question that the Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pa. Pub. Util. Comm’n., 666 A.2d 744 (Pa. Cmwlth. 1995).

The Commission has jurisdiction over service disputes between public utilities operating in Pennsylvania and their customers.  The facts alleged in the Complainant’s complaint, if proven true, could constitute possible unreasonable service in violation of the Public Utility Code or Commission regulations.  In that event, a civil penalty may be appropriate, pursuant to 66 Pa.C.S. § 3301.

However, even if the facts alleged in the Complainant’s complaint were proven to be true, the Commission could not award the relief requested by the Complainant.  The Complainant’s request for compensation is simply beyond the authority the General Assembly has granted to the Commission.  Therefore, the Complainant’s request that the Commission award him monetary damages is denied.

Turning to the merits of the Complainant’s complaint, the Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).

		In this case, as I understand the Complainant’s complaint and testimony, he contends that the Respondent is providing unreasonable service by attempting to remove the trees from its transmission line right of way located on the Complainant’s property.  The Complainant contends that he has offered to prune the trees to a height that will not interfere with the Respondent’s transmission lines but that the Respondent has unreasonably refused to agree to this proposal.  By refusing to agree to any compromise short of removing the trees from the right of way, and refusing to compensate the Complainant for the trees, the Respondent is engaging in unreasonable conduct, according to the Complainant.  I will address the Complainant’s contentions after providing some background information taken from the evidence presented by the Complainant and Respondent.

		The Complainant testified that he resides at 1167 MacPherson Drive, West Chester.  N.T. 15.  His complaint concerns the adjacent property at 1171 MacPherson Drive, which he claims to have purchased in November, 2009.  N.T. 15-17.  The Respondent provided maps showing the location of the two properties.  N.T. 42-44, 66, PECO Exs. 1&2.  The Respondent also provided a copy of the deed transferring the property to the Complainant which indicated that the Complainant purchased the property on December 14, 2009.  N.T. 53-64, PECO Ex. 13.

The Respondent also provided copies of the easement deeds for its transmission and distribution facilities located on the Complainant’s property.  N.T. 45-53, PECO Exs. 11 & 12.  The Respondent acquired one easement in 1927 and the other in 1950.  N.T. 46, 50, PECO Exs. 11 & 12.  Both easement deeds grant the Respondent the right to enter onto the easements to maintain its facilities and remove vegetation.  N.T. 47-49, 51-52, PECO Exs. 11 & 12.

		The Complainant stated that the property at 1171 MacPherson was vacant when he purchased it.  N.T. 17-18.  According to the Complainant, the property had been a tree farm.  N.T. 18.  The Complainant indicated that the trees that are the subject of the complaint had been planted by the previous owner.  N.T. 18-19.

		The trees that are the subject of the complaint are Leland Cypress.  According to the Complainant’s research, the Leland Cypress gets “pretty tall”.  The Respondent’s witness, Sara Hall, Senior Project Manager in Charge of Vegetation Management, confirmed that the trees were Leland Cypress trees, which are very fast growing trees and can grow to a height of 100 feet.  N.T. 69.

		The Complainant testified that he had topped about 50% of the Leland Cypress trees so that they were now only 8-10 feet tall.  N.T. 19-20.  The Complainant was under the impression that if he topped the trees, they would become bushes and not grow any taller.  N.T. 19-20.  Ms. Hall indicated that topping the trees would cause them to bush out but would not prevent them from growing upward.  N.T. 74.

		The Complainant’s position is that the Leland Cypress trees can be trimmed to 8-10 feet in height and will not pose a hazard to the Respondent’s overhead transmission lines.  N.T. 23-24.  According to the Complainant, the Respondent wants to remove all the trees.  N.T. 24-25.  Ms. Hall stated that, since the Leland Cypress trees had the potential to grow to more than 100 feet tall, the Respondent’s transmission maintenance guidelines require that the trees be removed from the transmission right of way.  N.T. 73-74, PECO Ex. 3.

Having provided a brief summary of the evidence presented by the Complainant and the Respondent, I will now address the Complainant’s claim that the Respondent has provided unreasonable service by attempting to remove all the trees from its transmission line right of way and refusing to allow the Complainant to keep the trees pruned to a height of 8-10 feet.  I will start by observing that the Commission’s jurisdiction over vegetation management and rights of way is has limitations.

As previously stated, the Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992) alloc. denied 637 A.2d 293 (Pa. 1993).

To the extent that the Complainant contends that the terms of the Respondent’s easements obligate the Respondent to reimburse him for any trees that it removes from his property or to the extent that the Complainant contends he may limit the Respondent’s access to the transmission line right of way, he must pursue those claims in another forum.  The Commission has determined that it is not the proper forum for resolving property rights controversies.  Rather, such controversies are a matter for a court of general jurisdiction.  Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-00004110 (Order entered July 3, 2003); Fiorillo v. PECO Energy Co., Docket No. C-00971088 (Order entered September 15, 1999).  In Fairview Water Co. v. Pa. Pub. Util. Comm’n., 502 A.2d 162 (Pa. 1985), the Pennsylvania Supreme Court held that the Commission does not have jurisdiction to determine the scope and validity of an easement.

In Boczar v. PPL Electric Utilities Corp., Docket No. C-20016332 (Order entered February 10, 2003), the complainant alleged that the utility was not authorized to place its poles, transformers and cable lines on his property.  The Commission noted that the utility produced right of way agreements for the facilities in question and concluded that it was without jurisdiction to determine property rights concerning these easements.  In Lou Amati/Amati Service Station v. West Penn Power Co. and Bell Atlantic Pennsylvania, Inc., Docket No. C‑00945842 (Order entered October 25, 1995), the Commission stated that real property issues, such as trespass and whether utility facilities were located pursuant to a valid easement are within the exclusive jurisdiction of the Courts of Common Pleas.

While the Commission does not have jurisdiction to adjudicate real property disputes, the Commission does have jurisdiction over service disputes between public utilities operating in Pennsylvania and their customers.  The statute at 66 Pa.C.S. § 1501 governs any allegations of unreasonable or inadequate service.  Pursuant to 66 Pa.C.S. § 1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968)  As a general proposition, neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa.C.S. § 1501 requires public utilities to provide reasonable and adequate, not perfect service. The statute at 66 Pa.C.S. § 1501 provides in part:

§ 1501 Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public…

The definition of service is broad.  The definition of service at 66 Pa.C.S. § 102 states in part as follows:

“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered or performed, and any and all things furnished or supplied, and any and all facilities used, furnished or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public…

If the subject matter of the complaint does not fall within the definitions of service or facilities as set forth above, the complaint is a private dispute and not within the Commission’s jurisdiction.  Rovin v. Pa. Pub. Util. Comm’n., 502 A.2d 785 (Pa. Cmwlth. 1986)(water fluoridation practices of a public utility are not within the Commission’s jurisdiction); see also, Country Place Waste Treatment Co. v. Pa. Pub. Util. Comm’n., 654 A.2d 72 (Pa. Cmwlth. 1995)(control of odors emanating from a sewage treatment plant operated by a public utility not within the Commission’s jurisdiction); West Penn Power Co. v. Pa. Pub. Util. Comm’n., 578 A.2d 75 (Pa. Cmwlth 1990)(“the definition of ‘service’ is sufficiently broad enough to encompass a utility’s vegetation clearance practices in its right-of-ways.”).  Therefore, the Commission does have jurisdiction to determine whether the Respondent’s conduct in this case constitutes unreasonable service.

The Commission has developed regulations governing vegetation clearance or management as part of its inspection and maintenance standards for electric utilities.  In developing its inspection and maintenance standards for electric utilities at 52 Pa.Code § 57.198, the Commission addressed vegetation management.  These regulations at 52 Pa.Code § 57.198 require an electric utility to submit a plan every two years for the periodic inspection, maintenance, repair and replacement of its facilities.  The regulation at 52 Pa.Code § 57.198(f) requires the plan to include a program for the maintenance of clearances of vegetation from the electric utilities’ overhead distribution facilities.

It appears that the Commission did not promulgate regulations regarding transmission lines such as those that cross the Complainant’s property.  In the order promulgating the inspection and maintenance standards at 52 Pa.Code § 57.198, the Commission declined to adopt mandatory vegetation management standards for transmission lines but determined to monitor development of vegetation management standards for transmission lines by the North American Electric Reliability Corporation (NERC) and the Federal Energy Regulatory Commission (FERC).  Inspection and Maintenance Standards for Electric Distribution Companies, 38 Pa.B. 5273.  (September 27, 2008)

Deferring to NERC and FERC with regard to vegetation management is consistent with the federal statute at 16 U.S.C. § 824o(i)(3) governing electric reliability.  That statue provides that states may take action to ensure the safety, adequacy and reliability of electric service within that state as long as such action is not inconsistent with federal reliability standards.  The purpose of the Commission’s regulations at 52 Pa.Code § 57.198, as well as the NERC and FERC standards, is to require electric utilities, like the Respondent, to take proactive measures to minimize service interruptions.

At the hearing, the Respondent explained that it must comply with federal regulations governing how close trees may grow to transmission lines.  N.T. 69.  The Respondent’s witness, Ms. Hall, sponsored PECO Ex. 3, the Respondent’s transmission maintenance guidelines.  N.T. 70-71.  These guidelines at page 1 indicate that their purpose is to ensure the Respondent’s compliance with NERC Standard FAC-003-1.  PECO Ex. 3.

At page 9 of the Respondent’s transmission maintenance guidelines is a table establishing clearance guidelines for transmission lines.  N.T. 71, PECO Ex. 3.  These guidelines indicate that for 230 kV lines, the Respondent may allow vegetation with a maximum height of 10-15 feet to grow within the transmission line right of way.  N.T. 73, PECO Ex. 3.  Ms. Hall explained that the maximum height the guidelines referred to was the height of the vegetation at maturity.  N.T. 73, PECO Ex. 3.  Ms. Hall pointed out that the Leland Cypress trees on the Complainant’s property had the potential to reach a height of 100 feet at maturity.  N.T. 74.

On page 10 of the Respondent’s transmission maintenance guidelines, there are exceptions to the guidelines.  N.T. 75, PECO Ex. 3.  Ms. Hall pointed to Section 6.2.3 addressing low conductors.  PECO Ex. 3.  This section indicates that it may not be possible to retain landscape plants that mature up to 15 feet in a right of way under wires that are abnormally low.  N.T. 75, PECO Ex. 3.  Ms. Hall stated that the wires crossing the Complainant’s property were abnormally low, less than 50 feet from the ground.  N.T. 75, 95.  Ms. Hall concluded that because the Leland Cyprus on the Complainant’s property grew to more than 100 feet tall and the wires crossing the Complainant’s property were less than 50 feet from the ground, the Respondent had to remove all the trees located in its transmission line right of way on the Complainant’s property.  N.T. 75-76.

As noted above, the Commission has determined that it would defer to NERC and FERC with regard to development of vegetation management standards for transmission lines.  Therefore, the Respondent’s transmission maintenance guidelines, whose purpose is to ensure the Respondent’s compliance with NERC Standard FAC-003-1, govern the Respondent’s conduct with regard to vegetation management within its right of way on the Complainant’s property.  As explained by the Respondent’s witness, the Respondent is complying with these guidelines by attempting to remove the trees from its right of way on the Complainant’s property.

Attempting to comply with NERC standards in this case is not unreasonable.  In this case, the Complainant has failed to present any evidence that the NERC standards themselves are unreasonable.  The Complainant has also failed to present any evidence that the application of the NERC standards in this case is unreasonable.

In addition, Ms. Hall sponsored PECO Ex. 10, a portion of the Respondent’s tariff.  N.T. 93-94.  Tariff Rule 10.9 authorizes the Respondent to trim or remove trees or vegetation from the vicinity of its wires in accordance with the requirements set forth in the National Electric Safety Code, where the Respondent believes that the vegetation may pose a threat to public safety or system reliability.  N.T. 93.  Ms. Hall stated that this tariff provision applies to the transmission wires crossing the Complainant’s property and requires the Respondent to remove the trees from its right of way on the Complainant’s property.  N.T. 93.

A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pa. Pub. Util. Comm’n., 912 A.2d 386 (Pa. Cmwlth. 2006).  Each public utility must file a copy of its tariff with the Commission, setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa.C.S. § 1302; 52 Pa.Code § 53.25; Philadelphia Suburban Water Co. v. Pa. Pub. Util. Comm’n., 808 A.2d 1044 (Pa. Cmwlth. 2002).  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pa. Pub. Util. Comm’n., 663 A.2d 281 (Pa. Cmwlth. 1995).  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pa. Pub. Util. Comm’n., 808 A.2d 1044 (Pa. Cmwlth. 2002).

Tariff provisions previously approved by the Commission are prima facie reasonable.  Zucker v. Pa. Pub. Util. Comm’n., 437 A.2d 1067 (Pa. Cmwlth. 1981).  A complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden of proving that the facts and circumstances leading to the creation of the tariff provision have changed so drastically as to render the application of the tariff provision unreasonable.  Shenango Twp. v. Pa. Pub. Util. Comm’n., 686 A.2d 910 (Pa. Cmwlth. 1996).  In this case, the Complainant has failed to present any evidence that circumstances have changed since the creation of tariff Rule 10.9 so as to render its application in this case unreasonable.

Based on the above discussion, I conclude that the Complainant has failed to establish by a preponderance of the evidence that the Respondent’s attempts to remove the trees in its transmission right of way on the Complainant’s property constitute unreasonable service.  The Commission’s regulations governing vegetation management have deferred to NERC vegetation management standards for transmission lines and the Respondent is attempting to comply with the NERC standards by removing the trees.  In addition, the Respondent’s tariff Rule 10.9, authorizing the Respondent to remove vegetation near its wires where the vegetation may pose a threat to public safety or system reliability, is presumed to be reasonable.  The Complainant has failed to present evidence to rebut that presumption.  Since the Complainant has failed to establish the allegations set forth in his complaint, I will deny the complaint and enter the following order.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa.C.S. § 701.

		2.	Pursuant to 66 Pa.C.S. § 332(a), the burden of proof in this proceeding is on the Complainant.

		3.	The Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994).

		4.	The Commission lacks jurisdiction to resolve property rights controversies.  Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-00004110 (Order entered July 3, 2003).

		5.	Pursuant to 66 Pa.C.S. § 1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d. 420 A.2d 371 (Pa. 1977).

		6.	The Public Utility Code at 66 Pa.C.S. § 1501 requires public utilities to provide reasonable and adequate service.

7.	Pursuant to 52 Pa.Code § 57.198, an electric utility must submit a plan every two years for the periodic inspection, maintenance, repair and replacement of its facilities, including a program for the maintenance of clearances of vegetation from the electric utilities’ overhead distribution facilities.

8.	The Commission has declined to adopt mandatory vegetation management standards for transmission lines but has deferred to NERC and FERC regarding development of vegetation management standards for transmission lines.

9.	Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pa. Pub. Util. Comm’n., 663 A.2d 281 (Pa. Cmwlth. 1995).

[bookmark: _GoBack]10.	Tariff provisions previously approved by the Commission are prima facie reasonable.  Zucker v. Pa. Pub. Util. Comm’n., 437 A.2d 1067 (Pa. Cmwlth. 1981).

		11.	The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa.C.S. § 332(a)
		


ORDER


		THEREFORE, 

		IT IS ORDERED:

		1.	That the complaint filed by Fred L. Bobb against PECO Energy Company at Docket No. F-2013-2354026 is denied.

		2.	That the case at Docket No. F-2013-2354026 is marked closed.


Date:	November 26, 2013				_______/s/________________
		David A. Salapa
		Administrative Law Judge
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