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Curtis Hoke						:
							:
	v.						:		C-2013-2357863
							:
Ambit Northeast, LLC d/b/a Ambit Energy		:



INITIAL DECISION


Before
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On April 12, 2013, Curtis Hoke (Complainant) filed a formal Complaint with the Commission against Ambit Northeast, LLC d/b/a Ambit Energy (Ambit or Respondent) alleging that Respondent improperly billed him for two months, and requesting the Commission preclude Ambit from this deceitful practice and require Ambit to clearly advertise and disclose that the rate shown on their website and on the PAPowerSwitch website is a one-month introductory rate.  Complainant further requests the Commission direct Ambit to refund all other deceived customers and revoke Ambit’s certificate of convenience in Pennsylvania if it does not comply with Commission directives.  Further, Complainant requests the Commission investigate to see if other electricity suppliers are using similar deceptive practices.

		 Complainant believed he was being offered electric service at a fixed rate of $0.0684/kWh when he executed a contract with Respondent in January, 2013.  In fact, this was a variable introductory rate for only one month.  Complainant avers he was charged a higher rate of $0.0739/kWh the first month and when he contacted the company, he was issued a refund of the difference between 7.39 and 6.84 cents for the first month of service.  The second month, Complainant was billed at a rate of $0.0739/kWh.  When Complainant contacted Ambit, he was told that the introductory rate of $0.0684/kWh expired after the first month of service, and now he was subject to variable rates.  Complainant terminated his contract and filed the instant complaint.

		On April 15, 2013, the complaint was served upon Respondent.  Ambit filed an Answer[footnoteRef:1] to the Complaint denying negligent billing practices.  Ambit admits Complainant enrolled for service on January 10, 2013 and that he was enrolled in the Keystone Select Variable Plan, a variable-priced product.  Respondent admits that it erroneously charged Complainant at the variable rate instead of the lower introductory rate for the service period 1/10/13 – 2/8/13.  However, when Complainant contacted Respondent, the Customer Service Representative promptly adjusted Complainant’s account and issued a credit of $11.75.  Ambit contends it properly discloses the nature of Complainant’s rate plan in accordance with the Public Utility Code and that it immediately remedied an erroneous overcharge to Complainant’s account.  Ambit denies it engaged in deceptive advertising. [1:  The Answer submitted by Patricia Zacharie, Esquire, an attorney from Dallas, Texas, was initially rejected on May 6, 2013, by the Secretary’s Bureau for failure to attach a certificate of service.  The answer was resubmitted and  filed on May 15, 2013.] 


		On July 15, 2013, a Notice of telephonic hearing was issued by the Office of Administrative Law Judge (OALJ) setting August 22, 2013, as the date for the hearing in this matter.  On July 16, 2013, a Prehearing Order was issued by the presiding officer, stressing to Ambit that pursuant to 52 Pa.Code § 1.21 & 1.22, it must have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, representing it in this proceeding.  On August 15, 2013, Deanne M. O’Dell, Esquire, on behalf of Ambit, filed a Notice of Appearance.  Ms. O’Dell is an attorney licensed to practice law in the Commonwealth of Pennsylvania.

		On August 15, 2013, Ambit served its five proposed hearing exhibits on Complainant with copies provided to the Presiding Officer.

		On August 22, 2013, a telephonic hearing took place, originating from the Commission’s Harrisburg office.  Complainant testified on his own behalf.  He offered one exhibit.  Attorney O’Dell represented Ambit and presented the testimony of Paul Colter, an employee of Ambit responsible for responding to customer complaints.  N.T. 32.  A transcript was entered and the record closed on October 1, 2013.  This case is ripe for a decision.


FINDINGS OF FACT

		1.	Complainant is Curtis Hoke, whose service address is 12 Meadowview Drive, Elverson, PA 19520.  N.T. 5.

		2.	Respondent is Ambit Northeast, LLC d/b/a Ambit Energy, a jurisdictional electric generation supplier (EGS) providing residential electricity generation service in the Commonwealth of Pennsylvania since November 5, 2010.  N.T. 32.

		3.	PPL Electric Utilities Corporation, a jurisdictional electric distribution company (EDC) in the Commonwealth of Pennsylvania, was the Complainant’s default service  supplier at the time he switched to Ambit.  N.T. 6.

		4.	Paul Colter is a regulatory compliance specialist at Ambit responsible for responding to customer complaints.  N.T. 31-32.

		5.	Complainant enrolled with Ambit as an alternative electric generation supplier on January 10, 2013.  N.T. 6, Exhibit AE 1.
	
		6.	Ambit mailed Complainant a welcome letter in January, 2013 including a disclosure statement, which contained notice language that had been previously approved by the Commission’s Bureau of Consumer Services.  N.T. 32-33.  Exhibit AE-3.

		7.	Complainant telephoned Ambit on February 15, 2013, and complained he should have received an introductory rate on his bill.  N.T. 34, Exhibit AE-1.

		8.	A billing review was conducted on February 15, 2013, and Ambit refunded Complainant $11.75 to match the promised introductory rate.  N.T. 34.

		9.	Mr. Hoke telephoned Ambit regarding his February bill questioning the price again, and at the end of his conversation, terminated his contract with Ambit.  N.T. 34.

		10.	Mr. Hoke was not assessed any early termination or cancellation fees.  N.T. 34.

		11.	As part of the online enrollment process with Ambit, a customer is required to review Ambit’s disclosure statement.  N.T. 35-36, Exhibit AE-2.

		12.	Complainant received the Terms of Service, which explain the Keystone Variable Rate Plan terms.  N.T. 37, Exhibit AE-3.

		13.	Ambit’s Sales Agreement and Terms of Service states, “Variable Rate Products shall commence for a one (1) month term and shall automatically renew for successive one (1) month periods (“Renewal Term”) unless either party notifies the other party in writing of its desire not to renew, at least thirty (30) days prior to the next meter read date.”  Exhibit AE-3, at 2.

		14.	Ambit’s Disclosure Statement and Keystone Variable Rate Plans’ Terms of Service state that the length of the agreement term commences as of the date the change of provider to Ambit is deemed effective by the EDC and shall commence for a one (1) month term (Initial Term).  Service will automatically renew for successive one month periods unless either party notifies the other in writing at least 30 days prior to the next meter read date of the desire not to renew.  N.T. 38-39, Exhibit AE-3 at 5.

		15.	Ambit’s Disclosure Statement and Keystone Variable Rate Plans’ Basic Service Prices states that rates for the initial term and subsequent renewal terms may vary dependent upon price fluctuations in the entry and capacity markets, plus all applicable taxes.  N.T. 39, Exhibit AE-3 at 5.

		16.	Complainant mistakenly believed that rates advertised on the Commission’s PaPowerSwitch website were the current variable monthly rates that would apply to his account and not just an introductory one-month offer.  He thought these variable rates were kept constant and stable over a long period of time.  Exhibit AE-5, Complainant’s Exhibit 1.

		17.	Ambit advertised its Keystone Select Variable Rate Plan on its website, and stated that the variable rate plans can vary from month to month based upon commodity costs and market conditions and that the rate quoted was an introductory offer for new Ambit energy customers effective for the first billing cycle only, and this information would have been available to Complainant at the time he contracted with Ambit.  N.T. 41, Exhibit AE-4.

		18.	Ambit acted in good faith in refunding Complainant the difference between the introductory rate and the variable rate actually charged during January, 2013.  N.T. 42.

DISCUSSION

		As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa.C.S.A § 332(a).

		To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Comm'w., Pa. Pub. Util. Comm'n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).

Ambit is a licensed EGS in Pennsylvania.  The Commission has consistently ruled that Section 2809(e) of the Public Utility Code, 66 Pa.C.S. § 2809(e) provides the Commission with the authority to impose requirements necessary to maintain quality of service, including assuring that Chapter 56 billing regulations are followed.  See Bracken v. Champion Energy Services, LLC, Docket No. C-2011-2256514 Opinion and Order entered June 12, 2012.  This issue in the instant case is whether Ambit violated any Chapter 56 regulations.

		Complainant claims that Ambit deceitfully advertised a rate through the Pennsylvania Power Switch Website, and did not disclose that it was an introductory offer for one month only, and that thereafter it would become a variable rate subject to automatic change at the Company’s discretion.  Complainant checked Ambit’s advertised variable rate on the Pennsylvania Power Switch website for six months, and noted that it had not changed.  N.T. 6.  Therefore, he believed the variable rate was pretty steady, and he telephoned the company in December, 2012 to make Ambit his generation supplier.  He received his first PPL bill showing Ambit’s charge on it in January, 2013, and was surprised to find a rate charge of 7.39 cents instead of 6.84 cents.  So, Complainant telephoned Ambit, which applied a credit for the difference in rates on Complainant’s next bill.  N.T. 6-7.  However, in February, 2013, Complainant noticed the same variable rate was charged, and when he telephoned Ambit, a customer service representative informed him that his plan was subject to a variable rate.  So, Complainant terminated his month to month contract with Ambit.

		Complainant testified that in February, 2013, the PaPowerSwitch website still had 6.84 cents listed for Ambit on its website.  Complainant also looked up Ambit’s website and found a 6.84 cents introductory rate offer on the website.  N.T. 7.  Complainant does not believe he was notified of this on his disclosure statement.  N.T. 7.  Complainant testified he preferred the way Ambit advertised its introductory prices on the Office of Consumer Advocate’s website as compared to the Commission’s PaPowerSwitch website.  N.T. 10-11.  He further testified that the disclosure statement on Ambit’s website does not state an introductory rate.  It only shows the lower rate.  N.T. 11.

		Complainant has a Bachelor of Arts in Mathematics.  N.T. 56.  He argues Respondent violated 52 Pa.Code §§ 54.3(1); 54.5(a), (c)(2); 54.7(a); and 54.43(1)(f) by hiding an introductory rate without explaining the variable rate process and should be enjoined from further violations.  N.T. 17.  Complainant contends that Ambit’s website, the terms of service, and disclosure statement, and rate information that Ambit provided on the PaPowerSwitch website were deceitful and misled him to believe that the rate he was offered on Ambit’s website was renewable month to month, and that it would not vary.  Complainant is not seeking a refund.  Rather, Complainant seeks a Commission directive ordering Respondent to clearly state in its marketing literature and disclosure statement that there is an introductory rate and that a variable rate applies starting in the second month of service.  N.T. 18-20.  It is clear from Complainant’s testimony that he believes a variable rate may or may not change based on market changes, taxes, or costs, but he does not understand an automatic change to rates.  N.T. 30.

		52 Pa.Code § 54.42 provides that EGSs must comply with the applicable requirements of the code and Commission regulations and orders.  Consistent with due process, a license may be suspended or revoked and fines may be imposed against a licensee for violations of the code.  52 Pa.Code § 54.43(1)(f) provides that a licensee is responsible for any fraudulent deceptive or other unlawful marketing or billing acts performed by the licensee, its employees, agents or representatives.  52 Pa.Code § 54.3(1) states that EGSs shall use common and consistent terminology in customer communications, including marketing, billing and disclosure statements.  52 Pa.Code § 54.4(a) states that EGS prices billed must reflect the marketed prices and the agreed upon prices in the disclosure statement.  52 Pa.Code § 54.5(c)(2) provides that the contract’s terms of service shall be disclosed, including a variable pricing statement if applicable including conditions and limits on variability.  52 Pa.Code § 54.7(a) provides advertised prices shall reflect prices in disclosure statements and billed prices.

		As part of Ambit’s licensing process, it submitted a customer disclosure statement for review and approval by the Commission’s Bureau of Consumer Services.  Ambit is still using the same disclosure statement approved by Commission Staff.  N.T. 32.  The disclosure statement and terms of service statement are located on Ambit’s website and a customer must confirm he/she has read the statements before signing up for the service online.  The statements are also mailed as part of a welcome packet to new customers.  N.T. 33-36.  Exhibit AE-3.  The welcome packet sent to Complainant clearly stated, “A variable rate product shall commence for a one month term.”  It also states that it will automatically renew for successive one month periods unless cancelled.  N.T. 37, Exhibit AE-3.  Under the “Pricing and Payment” section, it states that the rate will be disclosed at the time of enrollment and if the variable rate plan is selected, then the price for the initial term will be shown at the time of enrollment, and thereafter, rates are subject to change at the discretion of Ambit Energy.  N.T. 38, Exhibit AE-3.  The “Length of Agreement” also states that the term of the product is at one month with automatic renewal on a month to month basis.  N.T. 38, Exhibit AE-3.  Ambit’s contact information is provided on the welcome letter and a customer can call customer service to get information about variable monthly rates.  N.T. 39.  Further, because the agreement renews on a month-to-month basis, and the customer is not locked into a fixed price contract for a specific term, Complainant can terminate his service at any time and not sustain any early cancellation or termination fees.  The PaPowerSwitch website does show an introductory price and whether it is fixed or variable.  N.T. 42 Exhibit AE-5.  The PaPowerSwitch website does not show two rates, one for an introductory price and another for a variable price for the Keystone Variable Plan; however, this website is maintained by the Commission, not Respondent.  N.T. 40.  Although the website includes posts showing rates based upon information given to the Commission by the EGSs, the website directs prospective customers to check the EGSs’ websites for more information regarding plan specifics.  Ambit’s website describes its Keystone Select Variable Rate Plan as varying from month to month based on commodity costs and market conditions and that the rate offered is introductory for the first billing cycle only.  N.T. 41.  Exhibit AE-4.

		Based on the evidence presented, Complainant has failed to prove by a preponderance of the evidence that Ambit incorrectly charged him for electric services as the Company fully refunded Complainant within 30 days of the initial overcharge.  Respondent did not charge any cancellation or termination fees.  Complainant had adequate notice of a variable rate for the second month in the disclosure statement Complainant received as part of a welcome packet from Respondent in January, 2013.  

		Complainant has also failed to prove Respondent deceitfully or fraudulently marketed its product to Complainant or other customers.  The Commission’s Bureau of Consumer Services (BCS) approved the language in Respondent’s disclosure statement and the offer is consistent in its website, terms of service, and disclosure statement.  Therefore, no civil penalty is warranted in this case as I find no violation of any regulations or Commission orders.

		That said, Complainant was confused by language preapproved by the Commission’s Bureau of Consumer Services in the disclosed terms of agreement.  Complainant also misinterpreted information posted on the Commission’s PaPowerSwitch website.  Accordingly, I shall direct a copy of this decision be delivered to BCS as well as the Commission’s Office of Competitive Market Oversight, so that they may be aware of customer confusion as this may indicate a need to review the approved disclosure language.  


CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa.C.S. § 701.

		2.	Pursuant to 66 Pa.C.S. § 332(a), the burden of proof in this proceeding is on the Complainant.

		3.	The Commission’s regulation at 52 Pa.Code § 54.42 provides that EGSs must comply with the applicable requirements of the code and Commission regulations and orders.  Consistent with due process, a license may be suspended or revoked and fines may be imposed against a licensee for violations of the code.

		4.	The Commission’s regulation at 52 Pa.Code § 54.43(1)(f) provides that a licensee is responsible for any fraudulent deceptive or other unlawful marketing or billing acts performed by the licensee, its employees, agents or representatives.

		5.	The Commission’s regulation at 52 Pa.Code § 54.3(1) states that EGSs shall use common and consistent terminology in customer communications, including marketing, billing and disclosure statements.

		6.	The Commission’s regulation at 52 Pa.Code § 54.4(a) states that EGS prices billed must reflect the marketed prices and the agreed upon prices in the disclosure statement.

		7.	The Commission’s regulation at 52 Pa.Code § 54.5(c)(2) provides that the contract’s terms of service shall be disclosed, including a variable pricing statement if applicable including conditions and limits on variability.

		8.	The Commission’s regulation at 52 Pa.Code § 54.7(a) provides that advertised prices shall reflect prices in disclosure statements and billed prices.

		9.	Complainant failed to show by a preponderance of the evidence that Respondent violated any Commission regulations or orders.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1. 	That the Complaint of Curtis Hoke against Ambit Northeast, LLC d/b/a Ambit Energy at Docket No. C-2013-2357863 is denied and dismissed.

2.	That a copy of this Initial Decision shall be served upon the Commission’s Office of Competitive Market Oversight and Bureau of Consumer Services.

		3.	That the case at Docket No. C-2013-2357863 be marked closed.



Dated:  November 21, 2013				__________/s/____________________
							Elizabeth Barnes
							Administrative Law Judge
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