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HISTORY OF THE PROCEEDING
On or about January 14, 2013, Danielle Leatherman (“Complainant”) filed a formal complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”).  Complainant alleged that the electric billed service for her apartment at 718 Rexton Drive, West Chester, Pennsylvania (“service address”) was too high.  Complainant also alleged that she spoke with a PECO employee, Felecia Harcum, and based on their conversation regarding other apartments in the complex, the Complainant became convinced that the electric bills received for her service address were flawed regarding the usage at her service address.   
According to PECO records Complainant disputed her bill from August 2, 2012 to September 4, 2012 as too high.  The bill was in the amount of $193.89 for electric usage of 1,176 kilowatt hours.  PECO arranged with the Complainant for an investigation of her electric service.  PECO Answer at  2.
On October 19, 2012, PECO sent out a field technician to investigate whether there was a problem with the electric service of the equipment.  The PECO field technician met the Complainant’s husband at the service address and performed the appropriate testing including accuracy of the meter and foreign load.  All testing showed the equipment was working properly and accurately.  The technician determined that the bills at the service address were correct as rendered.  PECO Answer at 2.

Complainant met with neighbors of the apartment complex and based on their discussions deduced that her electric bills were high when compared to the usage and living patterns of her neighbors.  Consequently, on October 19, 2012, Complainant contacted the Commission and initiated an informal complaint with the Commission’s Bureau of Consumer Services (“BCS”) at Case No. 003035017.    
In response to the informal complaint, PECO again offered to send out a field technician to investigate.  Although Complainant requested that a different field technician be sent, PECO sent out the same field technician that had previously assessed the situation at the service address.  
On November 9, 2012, the PECO field technician again found the electric service and equipment working accurately and properly at the service address.  Paul Meuron in BCS contacted the Complainant regarding the informal complaint and the Complainant shared with Mr. Meuron her interaction with Ms. Harcum and PECO.  
On December 18, 2012, BCS issued a decision which determined that the Complainant’s bills were correct as rendered, the meter was tested as accurate, and there was nothing wrong with the electric service at the service address.  

The Complainant was disheartened when her informal complaint was dismissed and Mr. Meuron refused to take anymore of her phone calls.  Complainant believed she had no choice but to file the instant Complaint.

On January 23, 2013, PECO filed an Answer to the Complaint.  PECO denied that the Complainant was overcharged for electric service or that the billing for the Complainant’s electric service was incorrect.  PECO stated that Complainant is carrying a balance in the amount of $423.08 and asserted that based on the two field investigations and consistent with the BCS Decision, the Complainant has been properly billed for electric service.  PECO requested that the Commission dismiss the instant Complaint.  
A Hearing Notice dated February 26, 2013, was sent scheduling an Initial Hearing on Wednesday, April 17, 2013, at 10:00 a.m. with Administrative Law Judge (“ALJ”) Angela T. Jones presiding.  
By Prehearing Order dated February 28, 2013, the undersigned ALJ gave direction as to the proper procedure for this matter.    


By letter dated March 13, 2013, Complainant requested an application to subpoena Ms. Harcum regarding the instant Complaint.  By letter dated March 15, 2013, the undersigned ALJ provided a subpoena application and referenced the Commission’s regulations regarding a subpoena.



By letter dated March 21, 2013, Complainant stated that she solicited assistance from the Pennsylvania Office of Consumer Advocate regarding the Complaint.  This letter also contained a request by the Complainant for tenant billing records, customer service conversation logs and other analytics pertaining to conversations held by the Company with the Complainant.



Pursuant to 52 Pa.Code § 1.53(d)
, by letter dated March 26, 2013, Complainant notified the Commission of a change in her address.


By letter dated March 27, 2013, Complainant requested some explanation of discovery and stated that she would file a Motion to Stay the proceeding if she did not receive pertinent information timely regarding conversations with Ms. Harcum and meter testing.   


On April 2, 2013, counsel for PECO, Shawane L. Lee, Esquire, filed an Objection to the Complainant’s Motion for Subpoena.  PECO stated that the Complainant’s request for tenant billing records was not specific enough to comply with 52 Pa.Code § 5.421(b)(1) for documentary evidence.  PECO requested that since the subpoena requested did not contain the name of the tenant, the property address and the unit number, the requested subpoena should be denied for lack of specificity.  PECO provided the other requested data, that being, customer service conversation logs and other analytics pertinent to Company conversations with the Complainant.



Prehearing Order #2 dated April 3, 2013, sustained the objection of PECO regarding lack of specificity for the tenant billing records and granted the remaining requests of the Complainant’s subpoena. 


Prehearing Order #3 dated April 4, 2013, denied the Complainant’s Motion to Stay the scheduled hearing.  This Prehearing Order also directed PECO to perform a meter test at the service address and to provide various documents to the Complainant by a date certain. 



By facsimile dated April 9, 2013, the Complainant alleged that PECO had not complied with Prehearing Order #3.  PECO did not file an Answer to the allegation.



By letter dated April 15, 2013, Complainant acknowledged she responded to PECO’s Request for Production of Documents made on March 26, 2013.  Complainant also included a list of questions she planned to ask at the scheduled hearing.



The evidentiary hearing was held as scheduled on Wednesday, April 17, 2013.  Ms. Leatherman appeared representing herself accompanied by one witness, Joshua Leatherman, the Complainant’s husband.  Ms. Shawane Lee, Esquire was present as counsel for PECO accompanied by three witnesses, Ms. Harcum, Renee Tarpley and Thomas Lerro.  



As a preliminary matter the undersigned addressed the allegation made by the Complainant in her April 9, 2013, letter that the Company had not complied with Prehearing Order #3.  It was established that PECO did not produce the evidence for the appropriate eighteen-month time period.  PECO agreed that it would produce the data for the appropriate timeframe as a late-filed exhibit.  Also during the cross-examination of Ms. Tarpley, Complainant requested an exhibit of conversations and contacts between herself and Ms. Tarpley.  PECO agreed to produce the exhibit as a late-filed exhibit.  The parties were given dates to provide the exhibits and to determine if a further hearing was necessary.  The undersigned provided the direction in written form through Order #4 dated April 19, 2013.



The evidentiary hearing proceeded and produced the following exhibits:

Complainant Exhibits 
(1) Complainant Exhibit 1 – Complainant’s signed PUC form requesting a formal complaint;

(2) Complainant Exhibit 2 – Complainant’s usage analysis for apartments 714, 716, 717 and 718 Rexton Drive, West Chester, PA;

(3) Complainant Exhibit 3 – Complainant’s offer of settlement; and

(4) Complainant Exhibit 4 – BCS Case Detail report.

Complainant Exhibits 1, 2, 3 and 4 were admitted into the record.

Respondent Exhibits
(1) PECO Exhibit 1 – Account activity statement;
(2) PECO Exhibit 2 – Customer contacts report;
(3) PECO Exhibit 3 – PECO letter dated 10/19/12 reporting result of high bill investigation;
(4) PECO Exhibit 4 – BCS informal complaint investigation;
(5) PECO Exhibit 5 – BCS Decision of informal complaint;
(6) PECO Exhibit 6 – PECO potential usage at service address for field investigation on 10/19/2012;
(7) PECO Exhibit 7 – PECO potential usage at service address for field investigation on 11/9/2012;
(8) PECO Exhibit 8 – meter test 3/29/13;
(9) PECO Exhibit 9 – meter test 4/9/13;
(10) PECO Exhibit 10 – usage from October 2010 to May 2011 billing periods;
(11) PECO Exhibit 11 – comparison of heating season usage August 2011-February 2012 to August 2012 to February 2013;
(12) PECO Exhibit 12 – Rate and billing from October 2010, September - November 2011, October 2012;
(13) PECO Exhibit 14
 – PECO letter to Complainant dated February 13, 2013, outlining what Company has done to resolve Complaint;
(14) PECO Exhibit 15 – results of meter test 3/28/13; and 

(15) PECO Exhibit 16 – test results of meter when initially put into the field at the service address.

All of the PECO exhibits were admitted into the record without any objection from the Complainant.  The hearing resulted in 306 pages of testimony in transcript.  


In compliance with Order #4, on April 22, 2013, PECO sent three proposed late-filed exhibits, PECO Exhibit 18 (customer usage data for units 714-718 Rexton Drive), 19 (customer contact information) and 20 (emails between Ms. Leatherman and Ms. Tarpley) for review by the undersigned ALJ.  On April 29, 2013, the Complainant requested a further hearing to be held regarding the proposed late-filed exhibits that addressed the preliminary matters at the hearing on April 17, 2013.  



Both parties represented through emails to the undersigned that they were available for a further scheduled hearing on July 16, 2013.  A Hearing Notice dated May 10, 2013, was sent to the parties for a further hearing scheduled for Tuesday, July 16, 2013, at 10 a.m.  
On July 16, 2013, the further hearing convened as scheduled.  Danielle Leatherman was present to represent herself.  Ms. Lee was present to represent PECO and was again accompanied by three witnesses, Ms. Harcum, Ms. Tarpley and Mr. Lerro.  Ms. Leatherman presented one exhibit, Complainant Exhibit 5, which was admitted without objection.  PECO presented the aforementioned PECO Exhibits 18, 19 and 20, which were admitted without objection.



The Complainant cross-examined Mr. Lerro and PECO provided more testimony from Ms. Tarpley.  The further hearing generated an additional transcript which totaled 362 pages.  



The record closed on August 16, 2013.  This matter is now ripe for decision.

FINDINGS OF FACT

1. Complainant, Danielle Leatherman, and her husband, Joshua Adam Leatherman, resided at 718 Rexton Drive, West Chester, Pennsylvania (“service address”) from about October 2010 to April 2013 and received residential electric heating service at this address from PECO during that period of time.  Tr. 14-15, 22, 161 and PECO Exhibit 1.  
2. Complainant made a phone call to PECO’s Customer Service Department on October 4, 2012.  Complainant initially contacted PECO regarding her budget billing and some credit to her account but also complained that her bill was high.  Ms. Harcum addressed the concern of the high bill.  Tr. 23, 165-66 and PECO Exhibit 2.

3. On October 5, 2012, after having a conversation about her electric service the previous day, the Customer Service Department referred the Complainant to the Dispute Department.  Tr. 23.

4. On October 15, 2012, Complainant talked with Ms. Harcum.  Ms. Harcum explained that she was the first level of the Company’s formal dispute process.  Tr. 24.

5. During the conversation between Ms. Harcum and the Complainant, the Complainant got the sense that her usage was indeed higher than that of her neighbors.  Ms. Harcum asked questions to probe the Complainant about how she used the electric service at the service address, i.e. the number of electric appliances, square footage of the unit, living patterns, settings of thermostat, etc.  Tr. 25-27.

6. Complainant spoke with Ms. Harcum again on October 16, 2012.  Ms. Harcum initiated the contact to notify the Complainant that a meter test was ordered for the meter at the service address.  Complainant questioned whether the billing system was incorrect for the service address.  Ms. Harcum responded that she did not think that was the issue.  Tr.  27.

7. The service address is a two bedroom apartment, with one bedroom larger than the other.  The entire unit is just over 1,000 square feet.  The unit is equipped with an electric stove with an exhaust fan, a refrigerator, which has a freezer about one-quarter of the top, a side-by-side washer and dryer, a dishwasher, water heater, an electric furnace and air conditioner.  The Complainants furnished the unit with 2 televisions, a 22” LCD and a 50” plasma, a laptop computer, a Keurig coffeemaker, a microwave and various lighting, about 8 lights total.  Tr. 28-32.

8. The Complainant and her husband were the only two occupants at the service address.  Both individuals work.  The Complainant normally left the service address at 8 a.m. and returned by between 6:30 and 7 p.m.  Her husband normally leaves about 9 a.m. and returns home somewhere between 7 p.m. and 10 p.m.  Tr. 33.

9. The normal heat setting for the service address is about 68 degrees.   The normal air conditioning setting is about 80 degrees.  Tr. 33-34.

10. On October 17, 2012, Ms. Harcum told the Complainant that the meter test was scheduled for October 19, 2012.  Complainant confirmed with the landlord that the appropriate access to the meter could be obtained by PECO for the scheduled meter testing.  Tr. 35.

11. In the October 17, 2012, conversation with Ms. Harcum, the Complainant again asked why the usage of electricity at the service address was much higher than her neighbor’s usage.  Ms. Harcum conveyed that the difference was troubling but did not disclose specifics.  Tr. 38-39.

12. Complainant spoke with residents of other units, specifically unit 714 and 716 (both below her unit 718 with 714 as the bottom unit) about their monthly electric bill and usage.  Tr. 36.

13. Complainant’s husband observed the first meter test and field investigation performed on October 19, 2012.  PECO performed a passing load test using the dryer, a drop load test, and an analysis of the appliances at the service address.  Tr. 16, 232-33 and PECO Exhibit 6. 
14. The field investigator read the meter on October 19, 2012.  It read 48708.  The last meter reading was 48301, which was taken on October 2, 2012.  PECO calculated a usage of 407 kWh (48708-48301=407) through October 19, 2012, when the first field visit to the service address occurred.  PECO determined at this rate of usage, the Complainant would use 763 kWh
 for 30 days (a month). All of the readings were in line with what the meter had recorded as usage for the service address.  PECO provided Complainant with a written utility report.  Tr. 226-27, 231 and PECO Exhibit 6.

15. After the field investigation the investigator documents her findings into the Company’s information system.  The investigator, PECO employee Lorraine Messere, did a meter test as part of the field investigation on October 19, 2012.  She noted that the Complainant was not satisfied with the field investigation.  Complainant was given the field investigation report.  Tr. 171-72 and PECO Exhibits 2 and 3.

16. Complainant filed an informal complaint with BCS at Case No. 3035017 on October 19, 2012, complaining of a high bill.  Tr. 172-73.

17. On October 24, 2012, Complainant received the results from PECO of the meter test on October 19, 2012.  Complainant totally disagreed with the meter testing results, which were all within the tolerances permitted by the Commission.  Complainant attempted to contact Ms. Harcum by telephone, but did not obtain an answer when she called.  Complainant then contacted PECO through Customer Service.  Complainant eventually spoke with a PECO supervisor on October 24, 2012, who stated the matter was better left to the Dispute Department.  Tr. 39-40, 42, 43-45, PECO Exhibit 3.

18. Mr. Michael Begley from PECO returned the call of the Complainant on October 24, 2012 and identified himself as a higher level than Ms. Harcum in the Dispute Department.  Complainant informed Mr. Begley that five specific units were reviewed for usage and the usage of those units was 50% lower than the usage of the Complainant.  Complainant said the management of her unit told her that her bill was high.  Complainant did not find Mr. Begley helpful.  Complainant found Ms. Harcum helpful.  Tr. 47, 181 and PEOC Exhibit 2.

19. Mr. Begley did not bring Ms. Harcum on the telephone call as requested by the Complainant.  Mr. Begley did schedule another meter test for October 31, 2012.  Complainant requested that the same field investigator not perform this second meter test.  Mr. Begley could not guarantee who would perform the test.  Tr. 47-48.

20. On October 26, 2012, Complainant called Mr. Begley and had an extensive conversation about her bill.  A detailed explanation was given for her bills from October 1, 2010 through October 3, 2012.  Complainant was sent her account statement and was told that the field investigator would check for foreign load.  Mr. Begley offered budget billing to the Complainant.  Complainant also left a message on Ms. Harcum’s direct line.  Ms. Harcum did not return the call.  Tr. 48-49, 183.

21. On October 29, 2012, Complainant was contacted to reschedule the meter testing due to Hurricane Sandy and to confirm arrangements with the landlord to access two other apartments to verify whether foreign load existed at the service address.  The meter test was rescheduled to November 9, 2012.  Complainant again requested that PECO not send the same field investigator for the meter test.  Complainant requested her account note that she wanted the field investigator to contact her before leaving the property so that the Complainant could ask questions of the investigator.  PECO said that the account would note Complainant’s request.  Tr. 49, 183-184 and Exhibit 2.
22. The second field investigation occurred on November 9, 2012.  Complainant’s husband observed the second meter test.  The same field investigator that came for the first test came to the service address to test the meter on November 9, 2012.  The investigation showed data for potential electric usage of appliances at the service address matched up with that present month’s readings from the meter.  No foreign wiring was found.  Tr. 17, 184.

23. The field investigator called the Complainant (who was not present) before she left the service address.  Complainant’s questions were answered.  Complainant was told that the issue would probably escalate to the Commission.  Tr. 49-51.

24. PECO responded to the BCS informal complaint stating that the Company conducted two high bill visits at the service address on October 19, 2012, and November 9, 2012.  No foreign wiring was discovered.  Detailed bill explanations were given to the customer to support the bills as rendered.  Tr. 178-79 and PECO Exhibit 4.

25. On November 19, 2012, Complainant received a telephone call from Mr. Paul Meuron, an investigator at the PUC.  BCS concluded that the bills were correct as rendered.  The meter was tested and approved.  There was nothing wrong with the electric service to the address.  Mr. Meuron sent the BCS decision, dated December 18, 2012, to the Complainant.  The BCS decision dismissed the informal complaint.  Tr. 51-54, 185, Complainant Exhibits 1 and 5.

26. Complainant contacted Mr. Begley regarding the PUC informal complaint, the BCS decision, and the details of her contact with Ms. Harcum.  Mr. Begley disputed that Ms. Harcum shared any data of other units with the Complainant.  Mr. Begley suggested the Complainant file a formal complaint if she remained dissatisfied.  Tr. 56-57.

27. Complainant did an analysis of her usage from October 2011 to March 2012 and from October 2012 to March 2013.  From Complainant’s analysis she noticed that about the time the meter was first tested in October 2012, the usage for her service address dropped significantly.  Complainant also did a comparison of her usage with usage of units 714, 716 and 717.  Tr. 58-65 and Complainant Exhibit 2.  

28. Complainant’s living habits did not change from October 2011 through March 2013.  Tr. 63. 
29. Complainant identified the following appliances that were not included in the potential electric usage analysis of PECO:

(a) two floor fans;

(b) two exhaust fans, one in each bathroom;

(c) ceiling lights;

(d) garbage disposal; and

(e) exhaust fan over stove.  

All of the listed appliances are used when needed at the service address. Tr. 67-68.

30. Complainant’s husband was unemployed for two months from December 2010 to January 2011.  During this two month period, Complainant’s husband took four business trips.  Complainant’s husband was invited to the Super Bowl for a week, traveled to a job interview for four days, and visited his mother in West Virginia for a week.  Complainant’s husband was gone for about three weeks during that two month period of unemployment.  Tr. 69-70, 118-19.

31. Complainant’s husband was home about two days a week during the two months that he was unemployed.  The remaining weeks when Complainant’s husband was not traveling during his unemployment period should be treated as a normal business day.  Tr. 121-22.

32. The units that Complainant compared in the analysis done through Complainant Exhibit 2 have the same appliances furnished by the landlord as Complainant’s unit 718.  However, the resident-furnished appliances are not the same.  Tr. 71-72.

33. All of the detail of conversations Complainant had with Ms. Harcum is not reflected in PECO Exhibit 2.  Tr. 76-77.

34. Complainant determined PECO was to reimburse her based on her comparison of electric usage from September 2011 through October 2012, among other things.  Tr. 85-87 and Complainant Exhibit 3.

35. Complainant was unaware whether the units 714, 716 and 717 have an electric supplier charge.  Complainant used the data she gathered from these three units to compare and analyze her electric usage.  Tr. 87-88.

36. According to the analysis of the Complainant, she is paying on average $65.65 per month more for electric service than unit 714.  Tr. 91 and Complainant Exhibit 3.

37. According to the analysis of the Complainant, she is paying on average $56.38 per month more for electric service than unit 716.  Tr. 91 and Complainant Exhibit 3.

38.  Complainant focused on units 714 and 716 because they were comparable to her service address.  Unit 717 was not because that unit has a small toddler as part of its household.  Tr. 92.

39. Felecia Harcum has been employed by PECO for 8 years.  She is an associate business analyst, which handles high bill disputes in customer relations.  Tr. 96.

40. Typically a high bill dispute starts in the customer care center of PECO.  A representative takes the information germane to the high bill complaint which then is sent to the department of Ms. Harcum.  The dispute is escalated to Ms. Harcum’s department, the dispute department, and she initiated the contact to the Complainant.  Tr. 98.

41. Ms. Harcum had three telephone conversations with the Complainant.  A conversation on October 15, 2012, a conversation on October 16, 2012, and a conversation on October 17, 2012.  The telephone conversations between Ms. Harcum and the Complainant were not recorded.  Tr. 99, 111-12.

42. Ms. Harcum admits that she did review records of other units in the building of the Complainant but did not provide information on those units.  Ms. Harcum was able to look at the general usage of the units on Rexton Drive.  Tr. 100-01.

43. In the telephone conversations with the Complainant, Ms. Harcum asked about appliances in the Complainant’s home and her usage.  Ms. Harcum then suggested that PECO perform a field visit on the Complainant’s unit.  Tr. 99, 102. 
44. Ms. Harcum agreed that the usage for the service address dropped from higher usage in 2011 to lower usage in 2012.  Tr. 116.

45. It is the opinion of Ms. Harcum that Complainant’s usage changed from higher usage in 2011 to lower usage in 2012 for the service address because of the weather.  That is the weather was warmer in 2012 compared to 2011 and therefore Complainant used less electricity in 2012 for heat.  Tr. 116.

46. Ms. Harcum viewed the usage data of the Complainant’s service address and in her opinion there is nothing in the data that caused alarm regarding Complainant’s usage. Tr. 131-33 and PECO Exhibit 10.

47. The dominate factor for high usage in the winter is electric heat.  Tr. 134.

48. The other tenants’ usage is irrelevant to the Complainant’s usage because of different living habits and different appliances.  Tr. 134-35.

49. Ms. Harcum believed anomalies could be: (1) a meter malfunction indicated by consistent estimated meter readings; (2) a meter mix up by reading usage not attributed to the service address; and (3) foreign wiring by reading usage of something else in addition to the usage of the service address.  Ms. Harcum believed a field investigation would determine whether there was an anomaly at the service address.  Tr. 144-46.

50. Ms. Harcum does not see firsthand the appliances at the service address while the field investigator does.  Consequently, the analysis from the field investigation is more accurate.  Tr. 152-53.

51. Renee Tarpley is a senior regulatory assessor responsible for investigating informal and formal complaints filed with the Commission’s BCS.  Ms. Tarpley reviewed the account of the Complainant as part of her duties as a senior regulatory assessor.  Tr. 160.

52. Complainant’s usage is as follows:

	Period
	kWhs
	DAU

	Period
	kWhs
	DAU

	10/03/10-11/01/10
	895
	30.1
	10/03/11-11/01/11
	944
	58

	11/01/10-12/02/10
	1339
	43.1
	11/01/11-12/04/11
	1606
	50

	12/02/10-01/05/11
	2382
	70
	12/04/11-01/05/12
	2463
	76.9

	01/05/11-02/06/11
	2501
	78.1
	01/05/12-02/06/12

	2561
	80

	02/06/11-03/07/11
	2063
	71.1
	02/06/12-03/06/12
	2135
	73.6

	03/07/11-04/05/11
	2105
	72.5
	03/06/12-04/04/12
	1349
	46.5

	04/05/11-05/04/11
	1259
	43.4
	04/04/12-05/03/12
	1205
	41.5

	05/04/11-06/03/11
	1092
	36.4
	05/03/12-06/04/12
	936
	29.2

	06/03/11-07/05/11
	1617
	50.5
	06/04/12-07/04/12
	993
	33.1

	07/05/11-08/03/11
	1758
	60.6
	07/04/12-08/02/12
	1161
	40

	08/03/11-09/02/11
	1224
	40.8
	08/02/12-09/04/12
	1176
	35.6

	09/02/11-10/03/11
	905
	29.1
	09/04/12-10/03/12
	666
	22.9

	1st qtr. Average
	1539
	47.7
	1st qtr. Average
	1671
	61.6

	2nd qtr. Average
	2223
	73.9
	2nd qtr. Average
	2015
	66.7

	3rd qtr. Average
	1323
	43.4
	3rd qtr. Average
	1045
	34.6

	4th qtr. Average
	1296
	43.5
	4th qtr. Average
	1001
	32.8

	Year average
	1845
	52.1
	Year average
	1433
	48.9


	Period
	kWhs
	DAU

	10/03/12-10/31/12
	775
	27.6

	10/31/12-12/03/12
	1679
	50.8

	12/03/12-01/06/13
	1873
	55

	01/06/13-02/05/13
	1870
	62.3

	02/05/13-03/06/13
	1691
	58.3

	03/06/13-03/31/13
	968
	38.7

	1st qtr. Average
	1442
	44.5

	2nd qtr. Average
	1510
	53.1

	Six month average
	1476
	48.8


Tr. 186-87, PECO Exhibits 1 and 11.
53. Ms. Tarpley concluded that the electric usage of the Complainant was consistent with the seasonal demand.  Usage increases in winter and summer months.  This corresponds with a residential heating customer and use of an electric device for cooling in summer months.  Ms. Tarpley did not observe anything abnormal or alarming from the Complainant’s usage data.  Tr. 187-91. 
54. The rate for electric service billed to the Complainant was no different from the rate billed to units 714, 715, 716 and 717.  Tr. 194-96 and PECO Exhibit 12.

55. Ms. Tarpley concluded that PECO addressed the concerns in the dispute and communicated that PECO took actions to satisfy the issues raised by the Complainant.  Tr. 197 and PECO Exhibit 14.

56. Thomas Lerro is a senior field foreman and supervisor with PECO.  He supervises all field technicians that go out to investigate high bill complaints.  Tr. 216.

57. Field investigators go through the property at issue, and record on their report all the appliances that they see in plain view.  The field technician records the potential usage of the service address based upon the electric appliances at the property.  The average potential summer usage for the service address was 2,458 kWh per month.  The average potential winter usage for the service address was 5,338 kWh per month.  The summer potential usage considers the square footage of the property and the central air conditioning, while the winter potential usage considers the same square footage and the electric heat rate.  Tr. 217-21 and PECO Exhibit 6.

58. The field investigator missed some electric appliances at the service address, and therefore the potential usage of electric service is more than that stated by the Company.  Tr. 222-23.

59. Complainant’s usage for the summer months was lower than the average potential usage calculated by PECO.  Tr. 224-25 and PECO Exhibit 1.

60. Complainant’s usage for the winter months was lower than the average potential usage calculated by PECO.  Tr. 225 and PECO Exhibit 1.

61. The PECO meter for the service address is a digital meter.  PECO twice performed an idle meter test at the service address where it shut off the electricity and checked that the meter was idle.  Both times there was no foreign load on the meter.  Tr. 228-30, PECO Exhibits 6 and 7.  

62. On March 28, 2013, PECO tested the Company’s meter tester.  Tr. 241-242 and PECO Exhibit 15.
63. On March 29, 2013, the Complainant’s husband was present to observe the meter test at the service address.  The meter was tested twice.  The meter tested at 100.2 percent at full load and 100.1 percent at light load.  The tolerance of error for the meter is under 2 tenths of a percent.  Tr. 239-40, 43 and PECO Exhibit 8.

64. A second meter test was performed on April 9, 2013 by two PECO employees.  The Complainant had moved from the service address to a residence in Downingtown, Pennsylvania.  PECO brought the meter from the service address and affixed the meter testing apparatus to the meter.  They performed a test and then a retest of the meter.  They showed the readings from each test to the Complainant’s husband.  The meter tested at 100.08 percent at full load and 99.88 percent at light load.  PECO concluded from the meter tests that the meter was performing properly.  Both of these tests yield less than 2 tenths of a percent tolerance of error for the meter.  Tr. 18-19, 245 and PECO Exhibit 9.

65. PECO analyzed the Complainant’s DAU from November 1, 2010 to May 4, 2011.  Mr. Lerro did not find anything abnormal from this data.  Tr. 247-48 and PECO Exhibit 10.

66. Complainant showed the difference between the service address usage and usage for Unit 714 is 338 kWh per month, the difference between the service address usage and usage for Unit 717 is 192 kWh per month, and the difference between the service address usage and usage for Unit 716 is 425 kWh per month.  The comparisons are not useful because there is no data on the daily habits of the Units; for example, whether the thermostats are set at the same temperature, whether they use the washer and dryer with the same frequency, the service years of the appliances, whether natural sunlight heats the Units the same.  Tr. 254-57, 284-85 and Complainant Exhibits 2 and 5.  
67. The meter was installed at the service address on March 19, 2002.  The meter was activated on April 12, 2002.  The meter was removed from the service address for testing as requested by the Complainant on March 30, 2013.  The meter was active at the service address between April 12, 2002, and March 30, 2013.  Tr. 258-61 and PECO Exhibit 16.

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied her burden of proof.


To establish a sufficient case and satisfy the burden of proof, Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).
  

Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., Pa. Pub. Util. Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).
Complainant disputes the amount owed at the service address.  Complainant believes that her bill was high either due to foreign load or meter inaccuracy.
In Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980), the Commission explained the process of meeting the burden of proof regarding a high bill complaint.  Pursuant to Waldron, the complainant has the burden to put forth evidence establishing a prima facie case.  The Commission concluded in Waldron that the complainant may establish a prima facie case to satisfy the burden of proof, by showing that: 

(1) the number of occupants of the household has not changed;

(2) the potential for energy utilization is low; and 

(3) the prior billing history shows no previous abnormalities.

Once a prima facie case has been established, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Id.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Co., 1994 Pa. PUC LEXIS 95.  Although the burden of going forward with the evidence may shift from one party to another, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980), and Waldron.



The Commonwealth Court in Milkie v. Pa. Pub.Util.Comm’n, 768 A.2d 1217, 1219-20 (Pa. Cmwlth. 2001), provided the controlling principle in alleged overbilling cases.  Milkie established that even when the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his or her case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.


More specifically, the Commonwealth Court interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pa. Pub.Util.Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.


Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 (emphasis added).  Finally, where the Commission has dismissed the complaint because the customer failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236 (footnotes omitted).

Milkie v. Pa. Pub.Util.Comm’n,768 A.2d 1217, 1219-20 (Pa. Cmwlth. 2001).  See also Bennett v. The Peoples Natural Gas Co., LLC, Docket No. C-2009-2122979 (Final Order entered October 13, 2010), and Thomas v. PECO Energy Co., Docket No. C-2010-2187197 (Final Order entered November 15, 2011).
In the instant proceeding, the number of occupants in Complainant’s household has not changed.  There have consistently been just two adults in the household, Complainant and her husband.  
The potential for energy utilization of the electric appliances used at the service address in the winter is 5,338 kWh per month and in the summer is 2,458 kWh per month.  Tr. 220-21 and PECO Exhibit 6.  The data presented for Complainant’s usage never went above these figures per month for the appropriate season.  Moreover, Complainant stated that there were electric appliances that were not recorded in the field investigation report such as exhaust fans in the bathrooms, ceiling fans and an exhaust fan over the stove.  These items are not particularly seasonal and would increase the potential of electric usage for both summer and winter.  Consequently, the estimates presented by the Company underestimated the potential usage of the Complainant at the service address since the report did not include these electric appliances that the Complainant stated were missed.
Concerning billing abnormalities, the Complainant’s usage from October 2010 to March 2013 was:  

	Period
	kWhs
	Period
	kWhs
	Period
	kWhs

	10/03/10-11/01/10
	895
	10/03/11-11/01/11
	944
	10/03/12-10/31/12
	775

	11/01/10-12/02/10
	1339
	11/01/11-12/04/11
	1606
	10/31/12-12/02/12
	1679

	12/02/10-01/05/11
	2382
	12/04/11-01/05/12
	2463
	12/02/12-01/06/13
	1873

	01/05/11-02/06/11
	2501
	01/05/12-02/06/12
	2561
	01/06/13-02/05/13
	1870

	02/06/11-03/07/11
	2063
	02/06/12-03/06/12
	2135
	02/05/13-03/06/13
	1691

	03/07/11-04/05/11
	2105
	03/06/12-04/04/12
	1349
	03/06/13-03/31/13
	968

	04/05/11-05/04/11
	1259
	04/04/12-05/03/12
	1205
	
	

	05/04/11-06/03/11
	1092
	05/03/12-06/04/12
	936
	
	

	06/03/11-07/05/11
	1617
	06/04/12-07/04/12
	993
	
	

	07/05/11-08/03/11
	1758
	07/04/12-08/02/12
	1161
	
	

	08/03/11-09/02/11
	1224
	08/02/12-09/04/12
	1176
	
	

	09/02/11-10/03/11
	905
	09/04/12-10/03/12
	666
	
	


Tr.186-87, PECO Exhibits 1 and 11.  Complainant was billed according to her usage.  None of the kWhs over the billing cycle, which is approximately 30 days, is over 5,338 kWhs or 2,458 kWhs for the winter heating months or summer cooling months, respectively.  It is also noted that the field investigator predicted that the usage for the October billing period would be about 763 kWhs.  PECO Exhibit 6.  The actual usage for the service address from October 3, 2012 to October 31, 2012 was 775 kWhs.  Furthermore, there was no foreign wiring found at the service address when investigated on November 9, 2012.  Tr. 178-79, 184 and PECO Exhibit 4.


The Company tested the meter on November 9, 2012, March 29, 2013, and April 9, 2013.  On the last date, the meter was taken out of the service address at the request of the Complainant and tested while it was not in service to measure electric usage.  On all three occasions the meter was tested and was performing within the tolerances permitted by the Commission.  Tr. 171-72.  It is noted that the meter tests on March 29, 2013, and on April 9, 2013 resulted in less than 2 tenths of percent tolerance of error.  See (FOF 65 and 66).  


Complainant’s exhibits showed that the heating season from October 2011 to March 2012 was warmer than the heating season from October 2012 to March 2013.  Complainant Exhibit 2 and 5.  Based on the knowledge that the 2011-2012 heating season was warmer than the 2012-2013 heating season, one would anticipate that the Complainant’s usage would be less in the warmer heating season (2011-2012) since you would use less energy to obtain a comfortable indoor temperature.  Yet, the electric usage per month for the heating season from October 2011 to March 2012 was more than the heating season from October 2012 to March 2013.  Specifically, the average usage from October 2011 to January 2012 was 1,671 kWhs; compared to the average usage from October 2012 to January 2013, which was 1,442 kWhs.  This is a difference of (1,671-1,442 kWhs = 229 kWhs) 229 kWhs.  The average usage from January 2012 to March 2012 was 2,015 kWhs; compared to the average usage from January 2013 to March 2013, which was 1,510 kWhs.  See (FOF 54), supra at 15-16.  


The data shows that the Complainant’s usage decreased coincidently after the Company was contacted about high billing on October 5, 2012, and after the first field investigation and testing of the meter on October 19, 2012.  Tr. 23, 171-72.



It is noted that Complainant lost 50% of the heating discount at the beginning of January 2012.  Furthermore, the heating discount was eliminated beginning January 1, 2013.  It is quite understandable that because the cost of the service increased 50%, that is, starting January 2012, for the same usage that occurred in January 2011, Complainant would be billed 50% more.  This change is significant motivation for the Complainant to conserve usage.  Furthermore, on January 1, 2013, the heating discount was eliminated.  Thus, there is even more motivation for the Complainant to change habits for energy usage in the heating season beginning January 2013.  


Noting the additional information that the heating discount was cut in half beginning January 2012 and eliminated in January 2013, I find the testimony of PECO witness, Thomas Lerro, credible as an explanation.  The Company witness, Mr. Lerro, stated in his opinion, 
Q. Okay.  Could you explain the differences, say 12/4/11 through 1/15/12 and then the same period from 2013?  Could you explain those differences?  You went from 2,463 [kWhs] down to 1,873 [kWhs].  Can you explain why that dropped significantly?

A. 2,463?

Q. The usage.  Correct.  For unit 718.

A. Well, Ms. Leatherman, I would have to say it’s probably because you finally were made aware of your actual usage and started conserving.

Tr. 209-10.  I find this explanation credible and it effectively rebuts the circumstantial evidence of the Complainant that heating usage decreased when the temperature change decreased implying that there may be problems with the meter.



Complainant believed that Ms. Harcum saw something wrong when she viewed the data of other neighboring Units in the vicinity of the service address.  Tr. 78.  Complainant stated, “I would like to reiterate, Ms. Harcum, that you are the sole reason that I pursued this entire case.  And based on your assessment, initial assessment during those first few phone calls, that is the reason I’m sitting here today.”  Tr. 327. 



I find it plausible that Complainant was led to pursue this Complaint because Ms. Harcum reacted with concern when viewing usage of other units in the vicinity.  Ms. Harcum testified, 
Q.  Ms. Harcum, did you – when Ms. Leatherman contacted you, was there any interaction with Ms. Leatherman for her to think that you looked at other units?

A.  No.  What happened was she provided me with that information about her neighbors, and I told her that I can’t compare her neighbors [sic] usage with hers.

Q.  So Ms. Leatherman provided you with data from other units and then you made some statements regarding her giving you that data?

A.  Well, what she did was she said that she talked to some of her neighbors and she compared the usage and she said that their usage was higher than hers.  That’s what she said.  That’s the conversation that we had.

Q.  Okay.  And there was no point in time when you looked at information that you had as an employee of PECO to find the information that she was providing to you credible or not?

A.  No.  I can’t give her the other neighbors’ usage.  So what she’s saying is that I gave her the usage when I didn’t.  I can’t do that.

Q.  No.  That’s not my question.  My question is granted she may have given you information, but was there ever a time during that conversation that you looked at data that you have as a PECO employee to confirm that information or to corroborate that information without sharing that information?

A.  Oh, with myself, yes.  Yes, yes.

*




*



*

Q.  I agree with you that you did not give specific numbers.  However, do you recall explaining to me that you did look at some of the other units in my building?

A.  Yes, I did look at it but I didn’t give you any information.  That’s what prompted me to schedule the appointment.

Tr.  334-36. I do not find that Ms. Harcum’s reaction when viewing the usage of other units with concern is enough, in itself, to rebut the testing data of the meter at the field investigation or the potential usage of the service address.  Furthermore, Ms. Harcum when viewing the usage of other units does not have data of number of occupants, potential usage based on appliances, living habits, etc. 


Mr. Lerro testified,  
…based on what we have here in comparison of usage, we don’t know exactly what was going on at [units] 714, 716 and 717.  I mean, Ms. Leatherman doesn’t provide what the temperature of the heating settings were [sic] set at for the thermostat.  She doesn’t tell us how much the people cook at the property. … [W]e don’t know, you know, what their habits are.  Do they watch TV from 6:00 at night until two o’clock in the morning?  Do they, you know, cook constantly, you know?  Are they bakers?


*


*


*

Does Mrs. Leatherman and Mr. Leatherman like to have their heat at 74 degrees?  Does the customer in 714 like to have their heat at 60 degrees, because they’re, you know --- they like to wear, you know, heavy clothes inside or robes?  I cannot [compare these units.]  
Tr. 250-51.


I find that to adequately compare the electric usage of the service address with the usage of the neighboring units as Complainant attempted, there must be at a minimum, data of living habits of occupants of those units, number of occupants of those units, potential usage of the units.  The record does not reveal this information.  Consequently, any attempt to compare electric usage of the units to the service address cannot be done because the necessary data is unavailable.  Similarly, Ms. Harcum stated that the information she viewed regarding the Complaint is the usage, and the temperature of the day.  Tr. 129.  Because Ms. Harcum, did not view living habits, number of occupants, potential usage of the comparable units at issue to the service address, any assessment she made in comparing the units is incomplete.

Based on the totality of the record evidence, although Complainant showed evidence that her usage decreased coincidentally when she questioned her usage, I do not find that coincidence was due to a malfunctioning meter or foreign wiring.  Rather, I find that the coincidence is due to a change in billing rate of the residential electric heat service obtained by the Complainant from the Respondent.  I find that the Complainant reacted to the billing rate change, with a change in living habits at the service address for electric usage.  I also find that the circumstantial evidence is favorable to the Respondent in the testing of the meter for accuracy, the potential energy usage of the Complainant, and the failure to discover foreign load at the service address.  It is found that Complainant has not sustained her burden of proof to establish a prima facie case of high billing for electric usage.  The formal Complaint must be dismissed.

CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4. Complainant failed to sustain her burden of proof that the billed usage of electric service at the service address was inaccurately measured.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal complaint filed by Danielle Leatherman against PECO Energy Company at Docket No. C-2013-2343761 is denied.

2. That the Secretary’s Bureau shall mark the matter at Docket No. C-2013-2343761 closed.

Date: November 25, 2013






/s/











Angela T. Jones









Administrative Law Judge
� 	§ 1.53. Service by the Commission.


 	(d)  Change of address. It is the duty of a party to apprise the Commission promptly of changes to the party’s current address. 





� 	It is noted that PECO prepared Exhibit 13 but elected not to present that exhibit at the evidentiary hearing.


� 	PECO chose not to submit Exhibit 17.


� 	(407kWh x 30 days/month) ÷ 16 days = 763 kWh per month.


� 	DAU is Daily Average Usage.


� 	Phase-out of discount on residential heating rate of service.  Generation discount reduced by 50% beginning January 1, 2012.  Total discount eliminated by December 31, 2012.
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