BEFORE THE
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:
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:
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:

PECO Energy Company
:

INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
This Initial Decision dismisses the Complaint of Alliance of Youth Mission Ministries for failing to carry the burden of proving that PECO improperly billed it for electric services provided to the service address between January 17, 2012 and June 2012, or that it is entitled to a Commission-issued payment agreement.
On April 3, 2013, Alliance of Youth Mission Ministries (Alliance or complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant checked-off boxes indicating that there are incorrect charges on its bill, and that it would like a payment agreement.  Under section 7 of the complaint form, regarding prior utility contact, the complainant provided the following explanation of the Complaint:

The issue of the utility bill was discussed with PECO Representatives to resolve the dispute however the ministry and PECO have been unable to agree on how to resolve this issue.  The ministry purchased the building in January 2012 and did not take physical possession until June 2012 at which time the ministry requested electrical service.  All documentation was presented to PECO aand (sic) electricity was approved.  Approximately two week (sic) following the connection of utility services the ministry was notified of usage from January 2012 to June 2012 and [PECO] informed the ministry that it was obligated to pay for the usage because the building was legally titled in the name of the ministry as of January 2012, some six months before utility services were applied for.

As relief, the complainant indicated that it wants the Commission to “[r]eview the utility bill and take the charges off of the bill that are not the liability of the ministry.  The ministry is getting billed for services used by another organization prior to taking physical possession of the property.”

On April 29, 2013, respondent filed an Answer and New Matter to the Complaint.  In the Answer, PECO denied all material allegations of fact and conclusions of law in the Complaint.  As New Matter, PECO asserted that as a commercial customer, complainant is not entitled to a Commission-issued payment agreement under the provisions of 66 Pa.C.S.A. § 1405.  PECO endorsed its New Matter with a Notice to Plead, advising the complainant that it had twenty (20) days to file a reply.  Complainant did not file an answer to PECO’s New Matter.



By Hearing Notice dated May 16, 2013, a hearing was scheduled for July 22, 2013 at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on May 20, 2013.  The Prehearing Order directed the parties to comply with various procedural requirements.  It also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that it is entitled to the relief requested in the Complaint.



The hearing convened as scheduled on July 22, 2013.  The complainant appeared and was represented by Robert L. Simmons, Esquire who presented the testimony of H. Scott Hawes, President of Alliance of Youth Mission Ministries.  Complainant offered four exhibits (Complainant Exhibits 1 through 4) during the hearing which were all admitted into the record.  Respondent appeared and was represented by Shawane Lee, Esquire, who presented the testimony of Michelle Browne-Cathey, a Credit and Collection Supervisor.  Respondent offered sixteen exhibits (PECO Exhibits 1 through 16) during the hearing which were all admitted into the record.



The record in this case consists of a 138-page transcript and twenty exhibits.  The record in this case closed on August 8, 2013, when I received the transcript of the hearing.

FINDINGS OF FACT

1. The complainant in this case is Alliance of Youth Mission Ministries (Alliance).  Complainant’s address is 3040 North 22nd Street, Philadelphia, PA 19132 (service address).
2. The respondent in this proceeding is PECO Energy Company.
3. Alliance of Youth Mission Ministries was incorporated in the state of Delaware on March 13, 2012.  The articles of incorporation were signed by Earnestine Oliver Brown, the founder of Alliance.  Ms. Brown’s involvement with Alliance ended in November 2012.  Tr. 17-18, 29-30, 32, 40, 47; Comp. Exh. 1.

4. Earnestine Oliver Brown determined that the property at 3040 North 22nd Street would be the location for Alliance’s operations.  Tr. 30.

5. Prior to Alliance of Youth Mission Ministries’ occupation of the service address, an organization called N.P.O. International Nursing Services, Inc./Dillard House (N.P.O./Dillard House) occupied 3040 North 22nd Street.  Tr. 15;

6. Earnestine Oliver Brown was the Chief Executive Officer/Executive Director for N.P.O./Dillard House.  Tr. 39, 83-85; PECO Exh. 12. 

7. In June 2010, PECO sued N.P.O./Dillard House for an $18,826.91 unpaid balance.  That suit ended in a Stipulation For Judgment between PECO and N.P.O./Dillard House pursuant to which N.P.O./Dillard House agreed to pay an unpaid balance of $35,404.42 or face termination of service.  PECO’s counsel and Earnestine Oliver Brown each signed this agreement.  Tr. 84-86; PECO Exhs. 11, 12 and 13.

8. N.P.O./Dillard House never paid off the $35,404.42 balance.  PECO sent a letter to N.P.O./Dillard House’s attorney on February 14, 2012 advising that no payments had been made and requesting a payment by February 29, 2012.  Tr. 86, 91; PECO Exh. 14.

9. Although N.P.O./Dillard House defaulted on the Stipulation For Judgment, PECO continued to provide service to N.P.O./Dillard House at the service address until Alliance’s application for service at that location.  Tr. 92.

10. Alliance purchased the service address from Christian Tabernacle Friendly Church on January 17, 2012.  Tr. 32-33; Comp. Exh. 4.

11. Dominique Dixon is a former member of Alliance’s Board of Directors and, as late as December 7, 2012, was still listed as a board member on company stationery.  Tr. 27, 37, 49; PECO Exh. 7.

12. On behalf of Alliance, Dominique Dixon completed an application for electric service on June 13, 2012.  At the time of application, Ms. Dixon identified herself as Alliance’s president, provided a copy of the deed for the service address along with information related to Alliance’s purchase of the property, a copy of Alliance’s Articles of Incorporation, a copy of Alliance’s licensing information with the City of Philadelphia, Alliance’s Employer Identification Number, as well as a copy of her own personal photo identification and birth certificate.  Tr. 36-37, 55-56, 58; PECO Exhs. 2, 3 & 4.

13. Rule 5.1, Payment Obligation, of respondent’s Supplement No. 35 to Tariff Electric Pa.P.U.C. No. 4 provides that “the Company may, at its discretion, determine liability for a past due balance by . . . information contained on a valid mortgage, lease, deed or renter’s license.”  Tr. 119; PECO Exh. 16.
14. The deed for the service address supplied by Ms. Dixon indicated that Alliance acquired the service address on January 17, 2012.  Tr. 56; Comp. Exh. 4.

15. Electrical service was used at the service address between January 17, 2012 and the date that Ms. Dixon applied for service.  Tr. 60; PECO Exh. 1.

16. On June 26, 2012, PECO established an account for service in Alliance’s name.  PECO determined that service should be established in Alliance’s name retroactively to January 17, 2012, the same date listed on the deed to the property.  Tr. 56-58, 100-101; PECO Exh. 5.

17. PECO issued a bill to the complainant in the amount of $8,292.92 for electric service provided to the service address between January 17, 2012 and May 31, 2012.  The billing for this period was based on actual meter readings.  Tr. 23, 62; PECO Exh. 5.

18. In July 2012, Dominique Dixon entered into a payment agreement with PECO on Alliance’s behalf to allow Alliance to pay down the balance that accrued at the service address after January 17, 2012.  Tr. 60-61; PECO Exh. 

19. Alliance has not paid the full amount of the balance that accrued after January 17, 2012.  Tr. 62-63.

20. Prior to working with Alliance, Dominique Dixon worked as an administrative assistant with N.P.O./Dillard House.  In her capacity as an administrative assistant with N.P.O./Dillard House, on September 2, 2009 Ms. Dixon filed an informal Complaint on its behalf against PECO relating to electric service provided to the service address.  Tr. 73; PECO Exh. 9.

DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).



In the present case, the complainant, through the testimony of H. Scott Hawes, maintained that it purchased the service address on January 17, 2012 but did not physically move into the service address until June 2012.  Complainant is challenging PECO’s decision to bill it for electric service provided to the service address between January 17, 2012 and May 31, 2012 on the basis that it was not physically occupying the property at that time.  Additionally, the complainant has requested a payment agreement from the Commission.



In response, PECO indicated that it billed the complainant for the period of time in question because the deed supplied by the complainant during the application process demonstrated that the complainant purchased the property on January 17, 2012.  PECO explained that under these circumstances, its Commission-approved Tariff allows it to bill the complainant for the period of January 17, 2012 through May 31, 2012.  PECO further responded that the complainant and the prior tenant, N.P.O./Dillard House, share several key members, are essentially the same entity with a different corporate name and, as such, complainant is responsible for the bill on the grounds that it used and benefited from the service.  

A utility’s Commission-approved tariff (list of services, rules for service and rates for service) has the force of law and is binding on the utility and its customers.  Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa.Commw. 319, 379 A.2d 339(1977); Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 63 Pa.Commw. 238, 437 A.2d 1067(1981); Pennsylvania Electric Co. v. Pa. Pub. Util. Comm’n, 663 A.2d 281(Pa.Commw, 1995).

Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. Pa. Pub. Util. Comm’n, 140 Pa.Commw. 599, 594 A.2d 816(1991); alloc. den., 529 Pa. 670, 605 A.2d 335(1992), 66 Pa.C.S.A. §316.
Rule 5.1 of respondent’s Tariff Electric – Pa P.U.C. No. 4 enjoys all of these legal presumptions.  

As provided in Rule 5.1 of PECO’s Electric Service Tariff, PECO may determine liability for a past due balance by utilizing information contained on a valid mortgage, lease, deed or renter’s license.  In this case, PECO used the deed supplied by Dominique Dixon when she applied for service on behalf of Alliance in June 2012.  The deed indicated that Alliance acquired the property on January 17, 2012.  PECO determined that electric service was used at the service address between January 17, 2012 and the date that Ms. Dixon applied for service.  As a result, and as permitted to do by its own tariff, PECO billed the complainant for the services used after January 17, 2012.  



The complainant’s witness’ testimony that another organization, N.P.O./Dillard House, occupied the service address and should be held responsible for all charges that occurred during this period was unconvincing.  First, the record demonstrates that Dominique Dixon, a member of the complainant’s board of directors, applied for service on Alliance’s behalf and ultimately accepted responsibility for the balance that accrued after January 17, 2012 when she entered into a payment agreement with PECO to pay down the balance.  The record further demonstrates that not only was Ms. Dixon an Alliance board member, she was also affiliated with N.P.O./Dillard House, the organization that occupied the service address immediately prior to Alliance.  In addition to Ms. Dixon’s affiliation with both organizations, Earnestine Oliver Brown was the Executive Director for N.P.O./Dillard House as well as the founder of Alliance of Youth Mission Ministries.  Clearly, based upon a board member’s acceptance of responsibility for this debt on Alliance’s behalf as well as the personnel overlap between these two organizations, PECO properly billed Alliance for electric service provided to the service address after January 17, 2012.



Accordingly, the complainant has not met its burden of demonstrating that Rule 5.1 of respondent’s Tariff Electric – Pa P.U.C. No. 4 is unreasonable, nor has it met its burden of proving that PECO improperly billed it for electric services provided to the service address between January 17, 2012 and May 31, 2012.

The Responsible Utility Customer Protection Act (“ACT”), 66 Pa.C.S.A. §§ 1401, et seq. provides strict guidelines that the Commission must follow in handling customer complaints.  66 Pa.C.S.A. § 1405(a) provides in pertinent part that “[t]he commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.”  66 Pa.C.S.A. § 1403 defines an “applicant” as “[a] natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested,” and a “customer” as “[a] natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.”  Commercial customers do not fall within either of these definitions.  Clearly, commercial customers are not entitled to a Commission authorized payment agreement under the Act.

Additionally, the Commission has repeatedly held that a customer with a commercial account for public utility service does not fall within the Commission regulations at 52 Pa.Code Chapter 56 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa.Code Chapter 56. Bio/Data Corporation v. PECO Energy Co., Docket No. C-20026698 (Order entered July 30, 2002); Lebanon Valley Enterprises, Inc. v. Metropolitan Edison Co., Docket No. C-00015522 (Order entered October 15, 2001); Kayla's Place Inc. v. Duquesne Light Co., Docket No. C-00981711 (Order entered May 24, 1999); Kenny v. Duquesne Light Co., Docket No. C-00967789 (Order entered November 27, 1996); see also, 52 Pa.Code §§ 55.2(a), 56.1. 



The complainant, a corporation, has requested a payment agreement.  However, the complainant is a commercial customer, and as such, is not entitled to a Commission-issued payment agreement under the Act or the Commission’s regulations.



Accordingly, the complainant’s Complaint is denied in its entirety.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. The complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5. A public utility’s Commission-approved tariff has the force of law and is binding on the utility and its customers.  Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa.Commw. 319, 379 A.2d 339(1977); Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 63 Pa.Commw. 238, 437 A.2d 1067(1981); Pennsylvania Electric Co. v. Pa. Pub. Util. Comm’n, 663 A.2d 281(Pa.Commw, 1995).

6. Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. Pa. Pub. Util. Comm’n, 140 Pa.Commw. 599, 594 A.2d 816(1991); alloc. den., 529 Pa. 670, 605 A.2d 335(1992), 66 Pa.C.S.A. §316.

7. Complainant presented no evidence that Rule 5.1 of respondent’s Tariff Electric – Pa P.U.C. No. 4 is unreasonable.
8. Commercial customers are not entitled to a payment arrangement under the Responsible Utility Customer Protection Act.  66 Pa.C.S.A. §§ 1403, 1405(a).

9. Commercial customers are not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa.Code Chapter 56. 

10. The complainant has failed to prove by a preponderance of the evidence that respondent improperly charged it for services or that it is entitled to a Commission-issued payment agreement.
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Alliance of Youth Mission Ministries against PECO Energy Company at Docket No. C-2013-2358115 is denied; and

2. That the Secretary’s Bureau shall mark the docket at Docket No. C-2013-2358115 as closed.

Date:
   November 27, 2013      

/s/








Christopher P. Pell 



Administrative Law Judge  
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