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HISTORY OF THE PROCEEDING



On or about May 20, 2013, Adeyemi Oyeyemi ("Complainant" or “Mr. Oyeyemi”) filed a formal Complaint with the Pennsylvania Public Utility Commission (“PUC” or “Commission”) against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”).  Complainant contends that:  1) the utility is threatening to shut off his service, 2) there are incorrect charges on his bill, 3) he has a reliability, safety or quality problem because he is charged excessively and is unable to lower his bill through conservation, and 4) he would like a payment agreement.  



PGW filed an Answer (“Answer”) on or about June 12, 2013.  The Company asserted that it provided adequate service and that it is entitled to charge for gas used by the Complainant. 



This initial decision finds that Complainant owes PGW the amount billed and grants Complainant’s request for a payment arrangement to pay the overdue amount.  



On September 4, 2013, the hearing was held as scheduled in the Philadelphia Regional Office before Administrative Law Judge Darlene Davis Heep.  Complainant appeared and testified on his own behalf.  He introduced no exhibits.



Laureto Farinas, Esquire, represented PGW and presented witness Jack Irizarry, PGW Customer Review Unit Officer.  Mr. Farinas also introduced six (6) exhibits. They are:
PGW Exhibit 1 – Service Agreement for Complainant Account No. SA-8502635234

PGW Exhibit 2 – Meter Management Subsystem Report

PGW Exhibit 3 – Account Gas Usage Analysis 

PGW Exhibit 4 – Contacts for Account Report

PGW Exhibit 5 – Decision of Bureau of Consumer Services (BCS)

PGW Exhibit 6 – Field Information

All exhibits were admitted.  The record closed on September 25, 2013. 

FINDINGS OF FACT



1.
Complainant resides at the service address, 7701 Lindbergh Blvd, Philadelphia, Pennsylvania 19153.



2.
Complainant moved into the property, a one bedroom apartment, in September of 2012.  (Tr. 7).



3.
The PGW meter at the service address tested accurate and needed no repairs when installed in 2007.  (PGW Exhibit 2, Tr. 44-45).  



4.
The property has a gas stove and gas heat.  (Tr. 9-10). 



5.
After finding the amount of his November 2012 PGW bill, $225.78, much greater than he expected, on December 21, 2012, Complainant contacted PGW by telephone for an explanation.  (Tr. 8, 49; PGW Exhibit 4, p. 5).



6.
On December 28, 2012, Complainant visited PGW offices to discuss his November 2012 bill.  (Tr. 49; PGW Exhibit 4, p.5).



7.
Complainant discontinued use of his gas heat in late December 2012 or early January 2013.  (Tr.10, 24, 26).



8.
Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) on January 25, 2013, BCS No. 3059135. (PGW Exhibit 5; PGW Exhibit 4, p. 5).



9.
Also on January 25, 2013, PGW personnel discussed with Complainant energy conservation tips to lower his gas bill.  (PGW Exhibit 4, p. 4).



10.
On February 4, 2013, a BCS decision included a payment arrangement that was to begin in March 2013.



11.
Under the payment arrangement, Complainant was to pay each month $15 toward the arrears plus $126 budget billing, a total of $141 per month.  (PGW Exhibit 5, Tr. 54).



12.
The February 2013 BCS payment arrangement was not implemented.



13.
Complainant received a notice that PGW would shut off his service on or after 8:00 a.m. on May 13, 2013.  (Complaint, p. 2). 



14.
The instant complaint was filed on May 20, 2013.  (Complaint).



15.
Complainant has no income and is paying expenses and bills with savings.  (Tr. 13-14, 22)



16.
Complainant will return to school in the spring session.  (Tr. 22).



17.
Complainant shares the premises with his brother, a student.  (Tr. 13).



18.
Bills sent to Complainant were based on actual meter readings.  (Tr. 36-37).



19.
PGW cancelled bills that incorrectly taxed his account as commercial and issued corrected bills.  (Tr. 38-40).



20.
A measurement of the amount of energy used to heat a home are Degree Days, which are an index of energy consumption for heating that indicates the number of degrees the average temperature dropped below 65 degrees Fahrenheit.  (Tr. 37).



21.
Degree days, CCFs used and bills issued to Complainant during the period in question are as follows: 

	Bill Date
	Degree Days
	Period of Billing (In Days)
	CCFs used
	Bill Amount

	10/2/12
	8
	6
	2
	$3.04

Corrected  $2.81

	10/30/12
	165
	31
	19
	$42.63

Corrected $39.48

	11/30/12
	627
	31
	150
	$225.78

Corrected $209.06

	  1/03/13
	756
	34
	140
	$232.52

	  2/01/13
	820
	29
	129
	209.29

	  3/05/13
	856
	29
	132
	205.07


DISCUSSION

APPLICABLE LAW



Any offense alleged by the Complainant must be a violation of the Public Utility Code (Code), the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  The Code requires that: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission. 
66 Pa.C.S.A. § 1501.  



Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Commw. Ct. 2012).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).



Where it is determined that a customer has used gas supplied by PGW, PGW is entitled to be paid for the gas used.  Roderick Berry v. Philadelphia Gas Works, F-01184412, 2004 Pa. PUC LEXIS 27, (Order entered April 15, 2004).  



Pursuant to 52 Pa.Code § 56.35(b)(1): 

Payment of outstanding balance.  A public utility may require the payment of an outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there, not exceeding 4 years from the date of the service request. 



The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), and its progeny.  The Commission has stated that it will consider the following factors:  the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.



The Commission explained the burden of proof set forth in Waldron as follows: 

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197, at 5 (Order entered November 15, 2011).



If the Complainant is unable to produce direct proof that his meter has malfunctioned, he can prove his case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Commonwealth Ct. 2001).



When a Complainant is seeking a payment arrangement, The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq. (the Act or Chapter 14) applies.  Section 1405 of this Chapter reads in pertinent part: 

 (b) LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond: 

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

* * *

(d) NUMBER OF PAYMENT ARRANGEMENTS - Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa.C.S. § 1405.

ANALYSIS



Complainant presents four issues.  They are:  1) the utility is threatening to shut off his service, 2) there are incorrect charges on his bill, 3) he has a reliability, safety or quality problem because he is charged excessively and is unable to lower his bill through conservation, and 4) he would like a payment agreement.  

The utility is threatening to shut off service



Complainant’s service was not shut off and continued through the date of the hearing.  There is no evidence or allegation of PGW violating shut off procedures or not providing sufficient notice. Complainant cannot establish a prima facie case and therefore cannot prevail on this claim. 

Charges on the bills



Complainant did not establish a prima facie case that there were incorrect charges on his bill.  The meter tested accurate when installed.  (PGW Exhibit 2).  Nothing subsequent to that installation suggests that the meter began to malfunction.  



Bills sent to Complainant were based on actual readings, not estimates.  A look at the billing and degree days chart (FOF 21) supports a finding that the charges were based on energy consumption – on colder winter days, the degree days increased and more heating energy was used.  There were no changes in the number of occupants residing at the household during the period and given that there was gas heat and a gas stove utilized at the residence, the charges do not appear unreasonable.  Mr. Irizarry, PGW Customer Review Unit Officer, prepared a detailed analysis of the Complainant’s usage (PGW Exhibit 3) and testified, “[T]here was nothing unusual about the usage.”  (Tr. 48).  There is no evidence to the contrary. 
A reliability, safety or quality problem because he is charged excessively and is unable to lower his bill through conservation. 



There is no evidence that there is a reliability, safety or quality problem.  PGW corrected bills that were mistakenly sent to Complainant and properly credited his account.  PGW personnel explained Complainant’s bills to him.  They also talked with Complainant about conservation measures that he could take to lower his bill.  (PGW Exhibit 4, p. 4).  Complainant testified that, among these, he turned off his heater.  (Tr. 9). 



Complainant doesn’t understand why his bills remained high after he shut off his heat.  Relative to fall season bills, they were high.  However, relative to other winter bills, his shutting off the gas heater had some effect. 



Complainant did not shut off his heat until late December or early January.  By then the cold of winter had set in and the degree days increased.  His January bill for December usage of $232.52 was based on 756 degree days and 140 CCFs for the period.  Complainant’s March bill of $205.07 was based on 856 degree days, 100 more than January, but his bill was for fewer CCFs, 132.  Consequently his bill was lower than in January.  This more than suggests that Complainant shutting off or lowering his heat and perhaps engaging in other conservation measures lowered his usage and bill.  Complainant has not established a violation on the part of PGW here.  

Payment Agreement



Complainant’s request for a payment agreement is granted.  Although a payment agreement was discussed and awarded by BCS, nothing in PGW’s or other records establish that the payment agreement was implemented or that it began.  There are no documents showing that Complainant was billed under the agreement and that he did not pay such a bill.  Therefore, there is no default and nothing prohibits the Commission from awarding a payment arrangement here. 



Complainant has a zero monthly income and therefore is eligible for a five (5) year payment agreement.  66 Pa.C.S. § 1405(b)(1).

Conclusions of Law



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.



2.
PGW has provided reasonable, reliable, safe and quality service to Complainant.  66 Pa.C.S.A. § 1501.



3.
Complainant has failed to carry the burden of proof with respect to his claim of incorrect charges or service shut off.  66 Pa.C.S.A. § 332(a).



4.
Complainant is eligible for a payment arrangement.  66 Pa.C.S.A. § 1505(d).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That within 30 days of the final order of the Commission, Philadelphia Gas Works will determine the outstanding balance owed by Complainant and issue a bill to Complainant for that amount.



2.
That Adeyemi Oyeyemi shall pay Philadelphia Gas Works the regular amount of his bills as they come due, plus 1/60th of the arrearage owed on his account identified in ordering paragraph number 1, commencing with the first monthly bill received after entry of the Commission's Final Order in this case and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on the account has been paid in full.



3.
That, as long as Adeyemi Oyeyemi complies with the terms of this Order, Philadelphia Gas Works shall not suspend or terminate his utility service except for valid safety or emergency reasons.



4.
That if Adeyemi Oyeyemi fails to comply with the terms of this Order, Philadelphia Gas Works is authorized to suspend or terminate his utility service in compliance with all applicable tariff and regulatory requirements, and to take other action permitted by law. 



5.
That all other claims of Adeyemi Oyeyemi at C-2013-2364784 are denied and dismissed. 



6.
That the docket at C-2013-2364784 be marked closed.

Date:
  November 27, 2013  




/s/












Darlene D. Heep








Administrative Law Judge
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