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OPINION AND ORDER


BY THE COMMISSION:


		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Lou Lane, Inc., t/d/b/a All Star Limousines (Respondent or Lou Lane) filed on September 9, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mary D. Long, which was issued on August 21, 2013, in the above-captioned proceeding.  Replies to Exceptions were filed by the Commission’s Bureau of Investigation & Enforcement (I&E) on September 11, 2013.  For the reasons stated below, we will deny the Respondent’s Exceptions and adopt the ALJ’s Initial Decision.
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On July 21, 2011, the Commission’s Bureau of Transportation and Safety, now known as I&E,[footnoteRef:1] filed a Complaint against Lou Lane for failing to pay its assessments for fiscal years 2009/10 and 2010/11.  I&E requested that the Respondent’s Certificate of Public Convenience be cancelled should its delinquency continue.  The Respondent filed an Answer on August 4, 2011, stating that it had made a partial payment towards its outstanding assessment since I&E filed its Complaint.[footnoteRef:2]   [1: 		 Effective August 11, 2011, after this Complaint was filed, the prosecutorial functions of the Law Bureau and the Motor Carrier Enforcement Division of the Bureau of Transportation and Safety were transferred to I&E.  See, Implementation Order of Act 129 of 2008 Organization of Bureaus and Offices, Docket No. M-2008-2071852 (Order entered August 11, 2011).]  [2: 	 	Lou Lane made a partial payment toward its past due balance of $4,885.34 on the same day it filed its Answer.] 


The ALJ convened the Initial Hearing on March 21, 2013.  I&E appeared and was represented by counsel.  I&E presented the testimony of one witness and offered two exhibits, which were admitted into evidence without objection.  The Respondent was also represented and presented the testimony of two witnesses and offered one exhibit, which was also admitted into the record.  The Parties were directed to file briefs.  Briefs were filed by both Parties on May 20, 2013 and I&E filed a Reply Brief on June 6, 2013.  The record closed June 6, 2013.  

As previously indicated, the ALJ issued her Initial Decision on August 21, 2013, in which she sustained the Complaint and directed the Respondent to pay its outstanding assessments in one lump sum.  The Respondent filed Exceptions to the Initial Decision on September 9, 2013, and I&E filed Reply Exceptions on September 11, 2013.  


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Long made thirteen Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

There was no dispute at the hearing that the Respondent still owed assessments for fiscal years 2009/10 and 2010/11.  Nor was there a disagreement as to the amount.  Based upon the evidence gathered at the hearing and the briefs filed by the Parties, the ALJ identified and ruled on two issues:  (1) Whether Lou Lane’s request to pay the outstanding balance in twelve monthly installments should be granted, and 
(2) whether it would be appropriate to cancel Respondent’s Certificate of Public Convenience as a sanction for failing to pay the outstanding balance.  I.D. at 4.  

Relying on the Commission’s Order in Bureau of Transportation and Safety v. Penn-Harris Taxi Service Co., Docket No. A-00002450C9801 (Order entered September 28, 1998), the ALJ found that the evidence of Lou Lane’s financial position did not constitute an extraordinary circumstance which would justify allowing it to pay its delinquent balance in installments.  The ALJ observed that the Respondent had been allowed to pay its 2009/10 assessment in three installments and had made the first two payments late and the third not at all.  She opined that the Respondent had demonstrated a poor payment history and a lack of good faith.  I.D. at 5-6.

Having declined to grant the Respondent’s request for an installment plan, the ALJ found that, if the Respondent failed to pay its delinquent assessment within ten days of a final order, it would be appropriate to cancel its Certificate of Public Convenience.  The ALJ reasoned that the Commission has ample authority to do so pursuant to 66 Pa. C.S. § 510(c), and that there is no evidence in the record that cancellation of the Certificate would deny the public access to essential transportation services.  I.D. at 6. 

Exceptions and Replies 

		In its Exceptions, Lou Lane submits that the ALJ erred in concluding that extraordinary financial circumstances do not exist which would warrant payment of its outstanding assessment balance in installments.  Exc. at 2.  Respondent contends that, in reaching her conclusion that extraordinary circumstances did not exist, the ALJ did not discuss, and disregarded, the evidence the Respondent presented that they do exist.  Exc. at 4.  The Respondent explains that the economic recession created a severe financial hardship for it and required the restructuring of its debt.  Additionally, the increases in the price of gasoline, taxes, and other costs have exacerbated the Respondent’s economic difficulties.  Exc. at 4-5.  Relying on Penn Harris Taxi Service, the Respondent argues the Commission has the power to permit installment payments.  Additionally, the Respondent cites two instances in which the Commission has allowed the payment of assessments in installments.[footnoteRef:3]   Exc. at 5-6.   [3: 	 	Petition for Emergency Relief of the Pennsylvania Taxi and Paratransit Association, Docket No. P-2008-2013624 (Ratification Order entered February 14, 2008); A. Limousine Service, Inc., Objection to General Assessment, Docket No. M‑2010-2156075 (Order entered November 23, 2010).  A. Limousine was only one of several carriers, including Respondent, granted relief. ] 


		In its Replies to Exceptions, I&E avers that the ALJ correctly determined that no extraordinary circumstances are present which would permit the Respondent to pay its delinquent assessments in installments and requests that the Exceptions be denied.  R.Exc. at 4.  I&E argues that the Commission only permits installment payments of assessments upon a showing of extraordinary circumstances.  In practice, the Commission has allowed classes of utilities to pay assessments in installments on two occasions; first, when Commission action resulted in an unforeseen substantial increase to the assessments of passenger motor carriers and railroads, and second, when motor carriers providing limousine services erroneously believed that they were exempt from the Commission’s assessment.  R.Exc. at 5.  Finally, I&E notes that, if the Respondent were permitted to pay its long overdue assessments in installments, this would send the message that all utilities are entitled to this lenience. 

Disposition

		The issue before the Commission is whether or not the Respondent should be permitted to pay its delinquent assessments in installments.   Assessments must be paid by all utilities within thirty days of a Commission notice unless the Commission notes on all notices that installments will be accepted.  66 Pa. C.S.A. § 510(c).  The Commission has found that this section of the Code, authorizing the Commission to allow installments, does not apply to the collection of past due amounts.  Assessments must be paid in a timely manner and delinquent amounts, barring extraordinary circumstances, must be made by a single payment.  The burden is on the utility to demonstrate that there were extraordinary circumstances which prevented it from paying its assessments on time.  Bureau of Transportation and Safety v. Penn-Harris Taxi Service Co., Docket No. A‑00002450C9801 (Order entered September 28, 1998).   

		The Commission has allowed utilities to pay assessments in installments under specific circumstances.  Beginning with the 2007/08 fiscal year, the Commission divided the transportation assessment into three utility groups, which resulted in a substantial increase to the assessments for motor carriers of passengers and railroads.  The Commission permitted those utilities to pay their assessments in three equal installments over a seven-month period.  Petition for Emergency Relief of the Pennsylvania Taxi and Paratransit Association, Docket No. P-2008-2013624 (Ratification Order entered February 14, 2008).  In another instance, the Commission allowed limousine companies, including the Respondent, to pay assessments in three installments because the companies had mistakenly believed they were exempt from assessments under federal law and had not been assessed by the Commission in at least one prior fiscal year.  See, Lou Lane, Inc. t/d/b/a All Star Limousines Objection to the General Assessment for the Fiscal Year July 1, 2009 to June 30, 2010, Docket No. 
M-2010-2156185 (Order Entered December 6, 2010).[footnoteRef:4] [4: 	 	Four other limousine companies were granted the same installment plan in separate proceedings. ] 


		In Penn-Harris Taxi Service, the company, which was several years delinquent in paying its assessments, argued that it should be permitted to pay the past due balance in installments because, due to its existing cash flow situation, payment of the entire amount in one lump sum would impair its operations.  The Commission denied the company’s request, finding that it had not demonstrated extraordinary circumstances, it had failed to make payments for several years, it had made no effort to satisfy its then current assessment, and that it had been certificated for many years and should be well aware of its obligation to timely pay its assessments.  In so finding, the Commission reasoned that in setting a thirty-day deadline for the payment of assessments, the Legislature indicated its intent that assessments be paid in a timely manner in order to facilitate the Commission’s execution of its duties.  Additionally, when a utility pays its assessments late, or the Commission must resort to legal action to collect unpaid balances, costs accrue which are paid by the utilities which do pay their assessments on time.  The Commission also expressed concern that, should it permit utilities to pay assessments in installments as a matter of course, other utilities would also seek this indulgence.  Finally, and of note, the Commission stated that it is not in the business of offering interest free loans at the expense of other utilities.  Penn-Harris Taxi Service, supra at 5-7. 

		The instant case is analogous to Penn-Harris Taxi Service.  In that case, the utility argued that it should be allowed to pay its past due balance in installments due to its particular financial position.  The Commission found that this did not constitute an extraordinary circumstance.  Here, the Respondent is arguing that it is experiencing financial difficulties due to an economic recession and an increase in costs and therefore should be allowed to pay its delinquent assessments in installments.  We find that, just as in Penn-Harris Taxi Service, extraordinary circumstances do not exist which would permit the Commission to grant an installment plan.  

		Additionally, the Respondent has shown a lack of good faith in paying its assessments.  As found by the ALJ, the Respondent did not comply with the terms of the installment plan it was given for its 2009/10 assessment, which is still partially outstanding.  I.D. at 5-6.  Nor has it made any payments toward its 2010/11 assessment.  Moreover, a review of our records reveals that the assessment for the 2011/12 fiscal year was due on October 1, 2011 and was not paid in full until April 5, 2013.  Likewise, the assessment for the 2012/13 fiscal year was due on October 1, 2012 and was not paid in full until June 6, 2013.  Finally, we note that the assessment for the 2013/14 fiscal year was due on October 1, 2013 and, according to our records, this assessment is now also past due.
  
		Not only do extraordinary circumstances not exist in this case, but the Respondent’s situation is not at all similar to the two instances discussed previously where the Commission did allow installments to be made.  In both of those cases, the Commission itself had taken action which resulted in unexpected assessments.  Here, the Respondent is well aware of the assessments for which it is and will be responsible and is able to plan accordingly.  

		We take this opportunity to reiterate that the Commission is not in the business of providing interest free loans to utilities, and it is mandatory that assessments are timely paid by all utilities so that the Commission can effectively carry out its duties.  Regardless of how the Respondent manages its business, it is responsible for the timely payment of its assessments.  Accordingly, we will deny the Respondent’s Exceptions and order it to pay its outstanding assessments for the fiscal years 2009/10 and 2010/11 within ten (10) days of the entry of this Opinion and Order.  Moreover, as stated in the Initial Decision, failure to timely pay these assessments will, inter alia, result in the cancellation of the Respondent’s Certificate of Public Convenience.[footnoteRef:5]  [5: 	 	The Commission may suspend or revoke a utility’s Certificate of Public Convenience should a utility fail to remit payment.  66 Pa. C.S. § 510(c).] 


Conclusion

Based upon the foregoing discussion, we shall deny the Respondent’s Exceptions and adopt the ALJ’s Initial Decision that sustains the Complaint, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Lou Lane, Inc. t/d/b/a All Star Limousines are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Mary D. Long is adopted, consistent with this Opinion and Order.

3. That, within ten (10) days of the entry of this Opinion and Order, Lou Lane, Inc. t/d/b/a All Star Limousines, shall remit to the Commission its outstanding assessment of $17,243.33 for fiscal years 2009/10 and 2010/11.  Payment shall be made by certified check or money order made payable to “Commonwealth of Pennsylvania” and sent to:

Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17105-3265

	4.	That if Lou Lane, Inc., t/d/b/a All Star Limousines fails to pay all amounts due within ten days of entry of this Opinion and Order:

a. Lou Lane, Inc., t/d/b/a All Star Limousines’ Certificate of Public Convenience at Docket No. A-00119758, shall be cancelled without further action by the Pennsylvania Public Utility Commission;

b. A copy of this Opinion and Order shall be served on the Pennsylvania Department of Transportation, pursuant to 75 Pa. C.S. §§ 1301-1379, requesting that the Pennsylvania Department of Transportation put an administrative hold on Lou Lane, Inc., t/d/b/a All Star Limousines’ vehicle registrations.  Lou Lane, Inc., t/d/b/a All Star Limousines will not be able to register any new vehicles or renew any existing vehicle registrations until all past due assessments are paid, all past due civil penalties are paid, all insurance filings are up to date, and it holds an active certificate of public convenience issued by this Commission; and

c.	This matter shall be referred to the Pennsylvania Office of Attorney General for appropriate action.

5.	That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.

6.	That a copy of this Opinion and Order shall be served upon the Bureau of Technical Utility Services for monitoring of compliance.

7.	That after Lou Lane, Inc., t/d/b/a All Star Limousines pays the amount specified in Ordering Paragraph No. 3 above, the Secretary shall mark this case closed.

BY THE COMMISSION,
[image: ]




Rosemary Chiavetta
Secretary




(SEAL)

ORDER ADOPTED: December 5, 2013
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