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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Jeremy Kashuba (Complainant) filed on June 25, 2013, to the Initial Decision of Administrative Law Judge (ALJ) Darlene R. Davis Heep, which was issued on June 6, 2013, in the above-captioned proceeding.  Replies to Exceptions were filed by PECO Energy Company (PECO or the Company) on July 8, 2013.  For the reasons stated below, we will grant, in part, and deny, in part, the Complainant’s Exceptions, and modify the ALJ’s Initial Decision. 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On October 24, 2012, the Complainant filed a Formal Complaint (Complaint) against PECO,[footnoteRef:1] in which he alleged that, after PECO removed a fallen tree near the road on which he lives, he discovered that the power line to his house was hanging dangerously low.  The Complainant asserted that eight different PECO employees visited his home to investigate the matter, all of whom informed the Complainant that he needed to fix the problem himself and have his own pole installed.  The Complainant averred that the power line in question also provided service to his neighbor’s home, and that the Complainant should not be responsible for providing utility service to his neighbor.  As relief, the Complainant requested that PECO repair the affected pole and wires, and remove his neighbor’s power line from his property. [1: 		The Complaint was served on PECO on November 8, 2012.] 


		On November 19, 2012, PECO filed an Answer to the Complaint, in which it denied that it had caused damage to the power line or pole at issue.  In addition, PECO averred that its investigation of the matter revealed that the pole and wiring at issue are on private property, and that it informed the Complainant that he is responsible for completing the needed repairs.

		On February 13, 2013, an evidentiary hearing was convened.  The Complainant appeared pro se, testified on his own behalf, and introduced eight exhibits, all of which were admitted into the record.  PECO was represented by counsel, and presented the testimony of two witnesses, Clifford Patton and Dwight W. Herbert.  PECO also introduced nine exhibits, eight of which were admitted into the record.  The hearing generated a transcript of 143 pages.  The record was closed on February 27, 2013.

		On June 6, 2013, the Commission issued the Initial Decision of ALJ Heep, which dismissed the Complaint.  I.D. at 8.  On June 25, 2013, the Complainant filed Exceptions to the ALJ’s Initial Decision, but provided no indication that he had served PECO.  By Secretarial Letter dated June 26, 2013, the Commission provided a copy of the Complainant’s Exceptions to PECO.  On July 8, 2013, PECO filed timely Replies to the Complainant’s Exceptions.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PECO.  If the evidence presented by PECO is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).
While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Heep made twelve Findings of Fact and reached two Conclusions of Law.  I.D. at 3-4, 8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Positions of the Parties

		The Complainant contends that he discovered that the electrical wires on his property were hanging dangerously low for a couple of months after PECO had been in the area to remove a fallen tree on or near his property, sometime in the winter of 2012.  Tr. at 9‑11.  The Complainant wants PECO to remedy the problem, and specifically, to repair a particular pole that stands near a creek on the Complainant’s property.  Id. at 15, 32; PECO Exh. 3B.  That pole is leaning and in need of repair, and is the primary reason why the wires are sagging.  Tr. at 110, 127, 130; PECO Exh. 4.[footnoteRef:2] [2: 		The pole in question also supports lines for telephone and cable service, which are also sagging.  The Complainant testified that the cable line is his, but the telephone line is not.  Tr. at 35.] 

		PECO maintains that the Complainant is responsible for repairing the pole in question because it is located on private property, and is not owned by PECO.  Tr. at 46-47, 61-62, 64, 72, 112-114; PECO Exh. 4.  In addition, PECO’s investigation of the matter revealed that another pole, located near the Complainant’s house and bearing a PECO transformer, also requires maintenance work in order to bring it up to PECO standards.  PECO averred that this pole, too, is the responsibility of the Complainant.  Id. at, 128-129; PECO Exh. 4.  In support of its position, PECO explained that, for aerial service, the Company’s tariff provides that PECO will own the first span of wire up to the first support of the customer, nominally 100 feet inside the customer’s property line.  Beyond that point, the customer is responsible for the service line.  Tr. at 60, 64-65, 85‑87; PECO Exhs. 6 and 7.

		The Complainant does not agree with PECO’s determination that it is his responsibility to repair the poles and the sagging wires.  The Complainant explained that the power line that serves his home also continues beyond his property to provide electricity to a neighbor’s home.  Tr. at 9, 21-22.  Thus, the Complainant argued that, by holding him responsible for the electrical lines and poles on his property, PECO is requiring him to provide electric service to his neighbor, which the Complainant does not believe is right.  Id. at 9, 21.  The Complainant indicated that he would be willing to replace the bad pole if necessary, but wants PECO to move the power line from his property so that he does not have to provide power to his neighbor.  Id. at 25.

ALJ’s Initial Decision

In her Initial Decision, ALJ Heep found that the Complainant did not establish a prima facie case that PECO is providing other than adequate, efficient, safe, and reasonable service.  I.D. at 6.  The ALJ stated that no immediate danger was established with respect to the sagging wires, and that PECO had not issued any notices to the Complainant indicating that the wires are dangerously low and must be moved immediately.  Id.  In addition, the ALJ found no evidence to show that PECO’s actions caused the wires to sag.  Id. at 7.

The ALJ also found that the pole that is the cause of the sagging wires is at least 100 feet inside the Complainant’s property line,[footnoteRef:3] and that the Complainant is responsible for the maintenance of the pole and wires, in accordance with PECO’s tariff.  Id.  The ALJ asserted that, rather than noting a violation of any sort, PECO has been seeking to work with the Complainant to advise him on what is required in order to raise the wires.  Id. [3: 		In her Finding of Fact No. 7, the ALJ refers to the pole that is the cause of the sagging wires as “the first private pole on Complainant’s property.”  Similarly, in her Finding of Fact No. 8, the ALJ refers to this pole as “the first private pole.”  I.D. at 4.  However, testimony provided by PECO witness Herbert indicated that the pole that is causing the wires to sag is the second pole located along the pole line on the Complainant’s property, and that the first pole on the Complainant’s property was in good condition.  Tr. at 109-110, 130; PECO Exh. 4.
] 


With respect to the pole containing the transformer, which PECO identified as also needing maintenance, the ALJ found that this pole provides support for wiring leading to the Complainant’s neighbor’s home, but provides no benefit to the Complainant.  Id. at 4, 6.[footnoteRef:4]  The ALJ further found that PECO did not request that the Complainant take any action with regard to this pole at the time of the hearing.  Id. at 7.  Therefore, the ALJ dismissed the Complainant’s concern that PECO will require him to repair or replace a pole that provides service to his neighbor, finding such a concern to be speculative.  Id.  The ALJ concluded that “[s]uch an anticipatory claim is not ripe for adjudication,” and stated that the Complainant may file a future complaint should PECO require him to take action regarding the pole.  Id.  Accordingly, the ALJ dismissed, with prejudice, the Complainant’s claim regarding the sagging wires, but dismissed, without prejudice, the claim regarding the second pole.  Id. at 8. [4: 		In her Finding of Fact No. 10, the ALJ refers to this pole as the “second private pole on Complainant’s property.”  I.D. at 4.  However, evidence provided in this proceeding indicates that this pole is the third pole situated along the pole line located on the Complainant’s property.  PECO Exh. 4.] 


Although the ALJ did not find evidence of an imminently dangerous condition on the Complainant’s property, she directed that a copy of her Initial Decision be provided to the Commission’s Bureau of Technical Utility Services “for its consideration of the poles and electrical wires at issue in this case, including those poles and electrical wires on Jeremy Kashuba’s property that do not serve Complainant.”  Id.

Complainant’s Exceptions

		In his Exceptions, the Complainant disputes some of the ALJ’s Findings of Fact, and states that the ALJ misunderstood his position.  Specifically, the Complainant contends that the ALJ erred in her Finding of Fact No. 10, in which she stated that “[t]he second private pole on Complainant’s property provides support for PECO wiring that leads to the neighbor’s home and serves no benefit to Complainant.”  I.D. at 4.  The Complaint asserts that both poles at issue in this case provide service to both the Complainant and his neighbor.  Exc. at 1.  Moreover, the Complainant contends that the ALJ mischaracterized his position when she stated that the Complainant was concerned that PECO may require him to repair or replace the second pole at some point in the future.  The Complainant argues that since both poles at issue provide service to both the Complainant and his neighbor, PECO is forcing him to provide power to another property by requiring him to repair or replace either pole.  Id.  Thus, the Complainant asserts that his concern does not apply to something that may or may not happen in the future, as the ALJ appears to believe.  Id.

		The Complainant also disputes the ALJ’s Finding of Fact No. 11, which states that “[b]oth the first and second private poles are more than 100 feet inside the property line of the customers.”  I.D. at 4.  The Complainant avers that the first pole is about seventy feet from the road.  Exc. at 1.  In addition, the Complainant contends that PECO’s witness Herbert lied under oath when he stated that this pole was between 400 and 500 feet from the road, since the witness admitted that he never measured the distance.  Id.  The Complainant also attached copies of maps to his Exceptions, which purport to show the correct distances between a PECO-owned pole along the road bordering the Complainant’s property, and various points on his property.

PECO’s Replies to Complainant’s Exceptions

		In its Replies to Exceptions, PECO asserts that the ALJ’s Initial Decision should be sustained, stating that the ALJ correctly concluded that PECO did not cause the wires on the Complainant’s property to sag, and that the Complainant is responsible for making the repairs because he owns the poles.  R. Exc. at 2, 3, 5.  PECO contends that the Complainant does not allege that the ALJ committed an error of law or abused her discretion in any way, but that he excepts to the Initial Decision simply because he disagrees with it, and because he believes he provided adequate proof to support his position.  R. Exc. at 2.
  
		With respect to the Complainant’s dispute of the ALJ’s Finding of Fact No. 10 regarding the function of the second pole, PECO argues that, since that pole does not contain the sagging lines that are at issue, it is irrelevant to the outcome of this proceeding.  Id. at 3.  As for the Complainant’s contention that PECO is forcing him to provide power to his neighbor by requiring him to replace either of the poles in question, PECO argues that the Complainant purchased the property that contains these poles, and reiterates its position that the Company is not responsible for them.  Id. at 4.

		With regard to the Complainant’s challenge of Finding of Fact No. 11, and his allegation that PECO’s witness Herbert lied under oath regarding the distance of the poles from the road, PECO contends that this distance is also irrelevant, as it does not change the fact that the poles are private property poles that PECO does not own.  Id. at 3.  Moreover, PECO argues that Mr. Herbert visited the Complainant’s property, investigated the poles and sagging lines, took photographs, and wrote a detailed report on his findings.  Thus, PECO concludes that Mr. Herbert clearly documented his observations at the Complainant’s premises to substantiate what he saw there, and had no reason to lie.  Id. at 4.

Disposition

		Upon consideration of the record evidence in this proceeding, we conclude that the Complainant has not met his burden of proof, and we will, therefore, uphold the ALJ’s Initial Decision concerning dismissal of the Complaint.  Initially, we find no evidence to support the Complainant’s suggestion that PECO may have been the cause of the sagging electrical lines on the Complainant’s property.  According to the Complainant’s testimony, he did not notice the sagging wires until “a couple months” after PECO had been in the area of his property to remove a fallen tree.  Tr. at 10-11.  In addition, the Complainant stated that the wires “were somewhat low to begin with” when he first moved to the property in September of 2011, though not as low as he later found them to be.  Id. at 9.  Thus, we find no evidence of a direct connection between the sagging wires and any work that PECO may have performed in the area of the Complainant’s property.

		In deciding the question of who is responsible for repairing the poles and sagging wires at issue in this case, we will rely on the applicable provisions of PECO’s tariff.  In doing so, we note that Commission-approved tariff provisions have the force of law and are binding on both the public utility and its customers.  Brockway Glass Co. v. Pa. PUC, 437 A.2d 1067, 1070 (Pa. Cmwlth. 1981).  Moreover, tariff provisions that have been approved by the Commission are prima facie reasonable.  Lynch v. Pa. PUC, 594 A.2d 816, 819 (Pa. Cmwlth. 1991).
		With regard to facilities located on private property, PECO’s tariff provides in part:

6. PRIVATE PROPERTY CONSTRUCTION

6.1 COMPANY’S SERVICE LINES.  Where the Company has distribution facilities of adequate capacity on the highway or in other trunk line location (sic) adjacent to the premises to be served, it will provide, own and maintain standard service-supply lines as follows:

* * *

	(b) AERIAL: A single span of aerial open wire or cable construction to the first suitable support of the customer, nominally 100 feet inside the property line of the customer.  The customer’s support shall be so located that the service span will be free of obstruction and adequately supported as required by the size and weight of the conductors.

* * *

6.3 CUSTOMER’S SERVICE EXTENSION.  The customer shall provide, own and maintain the service extension from the Company’s service-supply lines to the receiving equipment.

PECO Exh. 7 (emphasis added).

		There is no dispute that the poles identified as needing to be repaired or replaced are located entirely on the Complainant’s property.  However, the Complainant appears to believe that the pole that was specifically determined to be the cause of the sagging wires is located less than 100 feet within his property line, and, therefore, should be PECO’s responsibility in accordance with the applicable tariff provision.[footnoteRef:5]  While the Complainant may challenge PECO’s assertion that this pole is located beyond the 100‑foot limit designated in the tariff, the exact distance of this pole from the Complainant’s property line is irrelevant, because this pole does not represent the “first suitable support of the customer,” as required by the tariff language. [5: 		In her Finding of Fact No. 11, the ALJ states: “Both the first and second private poles are more than 100 feet inside the property line of the customers.”  I.D. at 4.  However, the record is not entirely clear on the exact distance of these poles from the Complainant’s property line.  PECO’s witness Herbert appeared to assume that all the poles designated as private property poles on PECO’s maps were, by definition, located beyond 100 feet of the Complainant’s property line.  Tr. at 118-119; PECO Exhs. 2A and 4.  Mr. Herbert also estimated that the sagging wires were located between 400 and 500 feet beyond PECO’s pole, which is situated near the Complainant’s property line.  Tr. at 135.  However, the record does not reflect that PECO definitively measured these distances during the course of its investigation.  In addition, although the Complainant attached maps to his Exceptions that purport to show the correct distances between various points on his property, this information was not introduced as evidence during the proceeding, and therefore, can be given no weight in our consideration of the matter.  It is axiomatic that this Commission must base its decisions on the evidence of record, and we are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact and/or conclusion of law.] 


		According to evidence provided by PECO, the first span of wire extending from PECO’s pole to the Complainant’s property terminates at a pole that is in good condition and in no need of repair.  Tr. at 109-110; PECO Exh. 4.  That pole at which the first span terminates is the first pole on the Complainant’s property, and thus, represents the “first suitable support of the customer.”  According to PECO’s tariff, the Company is responsible for the first span of wire up to that first private property pole, as PECO’s witness Herbert admitted.  Tr. at 109.  However, the leaning pole and sagging wires are located beyond that first span of wire and first customer support.  Id. at 110; PECO Exh. 4.  Thus, regardless of the distance of the leaning pole from the Complainant’s property line, that pole is not the “first suitable support of the customer,” and, therefore, is not PECO’s responsibility.  Accordingly, we will deny the Complainant’s Exceptions to the extent that they attempt to argue that PECO should be responsible for repairing the pole and the sagging wires.

		With respect to the pole containing the PECO transformer, we agree with the Complainant that the ALJ appears to have misunderstood the function of this pole and the Complainant’s position with regard to it.  While the ALJ’s Finding of Fact No. 10 states that this pole “serves no benefit to Complainant,” we find that determination to be mistaken.  Testimony provided by the Complainant, as well as evidence provided by PECO, indicates that this pole supports electric service to both the Complainant and his neighbor, as does the pole identified as being the cause of the sagging wires.  Tr. at 9, 22‑23; PECO Exh. 4.

		In addition, we find that the ALJ was mistaken in her conclusion that the Complainant’s concern regarding the pole with the transformer was speculative because PECO had not yet required the Complainant to take any action to repair or replace it.  While it is true that PECO did not direct the Complainant to take any specific action with regard to this pole, PECO clearly informed the Complainant that he would be responsible for making any necessary repairs to the pole, as well as to the pole that is causing the wires to sag, as discussed above.  Thus, we find PECO’s position to be the same with respect to both poles at issue, and the Complainant’s objection to PECO’s holding him responsible for repairing facilities that serve both the Complainant and his neighbor applies equally to both poles.  For this reason, we find no reason to distinguish between the issues surrounding the two poles in rendering a final disposition on the Complaint, as the ALJ has done.  Accordingly, we will grant the Complainant’s Exceptions with respect to the ALJ’s determination of the function of the pole containing the transformer, and with regard to her characterization of the Complainant’s position regarding this pole.

		Notwithstanding our granting of the Complainant’s Exceptions as set forth above, we find that PECO is not responsible for the repair or replacement of either pole at issue in this proceeding, despite the fact that both poles support a power line that serves the Complainant’s neighbor as well as the Complainant.  As we stated above, there is no dispute that these poles are located entirely on private property, and that PECO is not responsible for them pursuant to the applicable provisions of its tariff.

		Finally, we are concerned with regard to the potential safety hazard represented by the substandard condition of certain facilities identified in this proceeding.  Specifically, the evidence indicates that the pole situated near the creek on the Complainant’s property is in poor condition, is leaning badly, and contains hardware that is in need of repair.  Tr. at 114; PECO Exh. 4.  Moreover, the base of this pole appears to have been embedded in a type of concrete barrel, which PECO witness Herbert indicated did not conform to PECO standards.  Tr. at 19, 134; PECO Exh. 3B.  In addition, Mr. Herbert testified that the pole near the Complainant’s residence that contains the transformer, as well as the configuration of the wires beyond that pole, may also be cause for concern.  Mr. Herbert stated that, while the pole itself was in good condition, the connections were not current.  Tr. at 128-129.  In addition, Mr. Herbert noted that there are secondary wires that extend from this pole and proceed underground to serve the Complainant’s house, and also pass underneath the house and become aerial once more in order to continue on to the neighbor’s residence.  Tr. at 103-104, 129; PECO Exh. 4.  Mr. Herbert averred that such an arrangement was not consistent with PECO’s construction standards.  Tr. at 104, 129.  Due to our concerns  about the operational and safety issues relating to the condition of the poles and related facilities as identified in this proceeding, we shall refer these matters to the Commission’s Bureau of Investigation and Enforcement (I&E) for whatever further action may be warranted. 

Conclusion

In light of the above discussion, we shall:  (1) grant, in part, and deny, in part, the Complainant’s Exceptions; (2) modify the ALJ’s Initial Decision, consistent with the above discussion; (3) dismiss the Complaint; and (4) refer the operational and safety matters identified above to I&E for whatever further action may be warranted; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Jeremy Kashuba, filed on June 25, 2013, to the Initial Decision of Administrative Law Judge Darlene R. Davis Heep, are granted, in part, and denied, in part, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Darlene R. Davis Heep, issued on June 6, 2013, is modified, consistent with this Opinion and Order.

3. That the Formal Complaint against PECO Energy Company, filed by Jeremy Kashuba on October 24, 2012, is dismissed, consistent with this Opinion and Order.

4. That the operational and safety matters identified in this Opinion and Order are referred to the Commission’s Bureau of Investigation and Enforcement for whatever further action may be warranted, consistent with this Opinion and Order.

5. That the proceeding at Docket No. C-2012-2333019 shall be marked closed.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: December 5, 2013

ORDER ENTERED:  December 5, 2013
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