BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Michael Salko, Jr.					:
							: 
	v.						:			C-2013-2374416
							:
Verizon Pennsylvania	LLC				:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

This Initial Decision dismisses the Formal Complaint of Michael Salko, Jr. for the reasons explained below.

On July 10, 2013, Michael Salko, Jr. (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania LLC (Respondent or Verizon) alleging: (1) that he had requested an explanation of charges from Verizon that they did not provide to him; (2) requesting confirmation in writing that Verizon was not using his information; and (3) requesting to know whether Verizon had provided his information to the federal government.  The relief requested was: (1) to have Verizon respond to calls within 48 hours; (2) confirm that the Complainant’s information is on file; and (3) have access to a monitor/record free line.  I note that there appears to be a lack of congruity between the complaints and the requested relief.

On August 30, 2013, the Respondent filed an Answer.  In its Answer, Verizon denied that it had failed to provide a written response to the Complainant and asserted that it does not provide Complainant’s customer information to others and denied that it provided proprietary information to the federal government.

A telephonic hearing was conducted on October 22, 2013.  The Complainant appeared pro se; the Respondent was represented by counsel.  No exhibits were proffered by either party.  The record closed on October 31, 2013 with receipt of the transcript.

FINDINGS OF FACT

1. The Complainant is a current customer of the Respondent.  Tr. at 20.
 
2. The Respondent is a public utility providing telephone service in Pennsylvania.

3. The Complainant asked for a written explanation of the inter and intra state charges on his telephone bill and asserts that he did not get it.  Tr. at 10.

4. The Complainant did not submit a specific bill; he testified about a bill that had a due date of March 4, 2013, but the Complainant was missing most of the pages.  Tr. at 15-16.

5. Nicole Bidwell, senior analyst for workforce performance, testified for Verizon.  Tr. at 18.

6. Nicole Bidwell explained on the record the inter and intra state charges on the Complainant’s March 2013 telephone bill.  Tr. at 21.

7. The Complainant has opted out of ACH (Automated Clearing House) checking and CPNI (Customer Proprietary Network Information).  Tr. at 24.

8. Nicole Bidwell explained the opt out procedures for CPNI.  Tr. at 24-25.
9. Verizon does not monitor or record all calls.  Tr. at 28.

10. If requested, a manager can call a customer back on a non-monitored line.  Tr. at 29.

11. Verizon managers do not have telephone lines that are monitored or recorded.  Tr. at 30.

12. Nicole Bidwell testified that there are not time limits to returning customer calls, that it depends on the situation, and call backs are within a “convenient” amount of time.  Tr. at 31-32.

13. Nicole Bidwell did not bring notes from calls made by the Complainant to Verizon to the hearing.  Tr. at 38.

DISCUSSION

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa. Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa. Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Cmwlth. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

Using the Complainant’s March 2013 bill, Nicole Bidwell, a senior analyst for Verizon, explained the inter and intra state charges to the Complainant.  She also testified that the Complainant had opted out of ACH (Automated Clearing House) checking and CPNI (Customer Proprietary Network Information).  (The CPNI is covered by the FCC (Federal Communications Commission) and not the Commission).   

With regard to personal information, Verizon is bound by the Pennsylvania Public Utility Code (the Code). Chapter 63, Subchapter J, entitled Confidentiality of Customer Communications and Information addresses the Complainant’s concerns and questions.[footnoteRef:1]  [1:  These regulatory provisions are provided in full for the Complainant because of his express interest in the confidentiality of his personal information.] 


[bookmark: 63.133.]§ 63.133. Confidentiality.

[bookmark: 63.134.]A telephone company shall establish a written statement of its fundamental policy and obligation to maintain the confidentiality of customer communications and customer information. The written statement shall declare the responsibility of each employe to maintain the confidentiality of customer communications and customer information in accordance with applicable State and Federal law. 52 Pa.Code § 63.133.

§ 63.134. Employe commitment to confidentiality of customer
communications and customer information.

 A telephone company shall confirm with each employe the responsibility to maintain the confidentiality of customer communications and customer information in accordance with applicable State and Federal law. 

   (1)  Securing commitment from employes. A telephone company shall, at the time a person commences employment, instruct that person regarding telephone company policy covering the following points: 

     (i)   State and Federal law generally prohibits the interception, disclosure and use of customer communications. 

     (ii)   An employe is prohibited from intercepting, using or disclosing customer communications except in those limited instances which are a necessary incident to: 

       (A)   The provision of service. 

       (B)   The protection of the legal rights or property of the telephone company where the action is taken in the normal course of employment. 

       (C)   The protection of the telephone company, an interconnecting carrier, a customer or user of service from fraudulent, unlawful or abusive use of telephone service. 

       (D)   Compliance with legal process or other requirements of law. 

     (iii)   An employe is prohibited from using or disclosing customer information except when the use or disclosure is authorized by this subchapter.
 
     (iv)   Improper interception, use or disclosure of customer communications or customer information may result in disciplinary action, including dismissal or criminal and civil proceedings, or both. 

   (2)  Documentation of employe commitment. An appropriate document shall be prepared outlining the policy summarized in paragraph (1) and stating that the telephone company employe has read and understands the policy. The telephone company shall present the document to each employe for signature. A telephone company manager shall witness and date the document, regardless of whether the employe has agreed to sign the document. One copy shall be filed with the employe’s personnel papers and one copy given to the employe to keep and review. 



   (3)  Annual review. A telephone company shall annually review with employes the commitment to confidentiality of customer communications and customer information, and shall make a record of that annual review.  52 Pa.Code § 63.134.

[bookmark: 63.135.]§ 63.135. Customer information.

This section describes procedures for determining employe access to customer information and the purposes for which this information may be used by employes responding to requests for customer information from persons outside the telephone company and the recording of use and disclosure of customer information. 

   (1)  Employe access to and use of customer information. Access to and use of customer information shall be limited to employes who have a legitimate need to use the information in the performance of their work duties and, because of the nature of their duties, need to examine the data to accomplish the legitimate and lawful activities necessarily incident to the rendition of service by the telephone company. An employe shall be prohibited from using customer information for personal benefit or the benefit of another person not authorized to receive the information. 

   (2)  Requests from the public. Customer information that is not subject to public availability may not be disclosed to persons outside the telephone company or to subsidiaries or affiliates of the telephone company, except in limited instances which are a necessary incident to: 

     (i)   The provision of service. 

    (ii)   The protection of the legal rights or property of the telephone company where the action is taken in the normal course of an employe’s activities. 

     (iii)   The protection of the telephone company, an interconnecting carrier, a customer or a user of service from fraudulent, unlawful or abusive use of service. 

     (iv)   A disclosure that is required by a valid subpoena, search warrant, court order or other lawful process. 

     (v)   A disclosure that is requested or consented to by the customer or the customer’s attorney, agent, employe or other authorized representative. 

     (vi)   A disclosure request that is required or permitted by law, including the regulations, decisions or orders of a regulatory agency. 

     (vii)   A disclosure to governmental entities if the customer has consented to the disclosure, the disclosure is required by a subpoena, warrant or court order or disclosure is made as part of telephone company service. 

   (3)  Limitation on disclosures to agents, contractors, subsidiaries or affiliates. To comply with this subchapter, a telephone company may not allow disclosure of customer information to an agent, contractor, subsidiary or affiliate (the contracting party) absent the prior establishment of terms and conditions for the disclosure pursuant to a written agreement that requires: 

     (i)   Treatment of the information as confidential. 

     (ii)   Use of the information by the contracting party or any of its respective employes for only those purposes specified in the contract or agreement. The contract shall require the contracting party to establish a confidentiality statement which provides confidentiality protections which are no less than those required of the telephone company by this subchapter and to maintain the same employe commitment to the protections in § 63.134 (relating to employe commitment to confidentiality of customer communications and customer information). The contract may not allow the interception or use of the customer information or customer communications in a manner not authorized with respect to a telephone company employe. The contracting party shall also be subject to the operational restrictions specified in this subchapter with regard to the handling of customer communications and customer information as would otherwise apply to a telephone company employe. 

     (iii)   Nondisclosure of the customer information and customer communications to third parties except as required by law. 
   (4)  Requests from law enforcement agencies and civil litigation. Government administrative, regulatory and law enforcement agencies and parties in civil litigation may be able to compel the telephone company to disclose customer information by serving upon the utility a subpoena, search warrant, court order or other lawful process. 

     (i)   In response to legal process requiring the disclosure of customer information, the security department shall make the necessary arrangements with the government agency or attorney who caused the legal process to be issued regarding the information to be produced and the identity of the employe or other telephone company representative who will produce the information. The employe assigned to produce this information shall secure the information, including applicable records, from the department having possession of the information and records and shall ascertain the meaning of a code word or letters or nomenclature which may appear on the records, to explain the meaning, if requested to do so. The employe shall then comply with the legal process. 

     (ii)   If information, including applicable records, is unavailable, the employe selected to respond to the legal process shall be prepared to explain the unavailability of the information requested. 

     (iii)   When a request for customer information is presented by a law enforcement agency, but that request is not accompanied by legal process, the request shall be referred to the security department. Absent legal process, the security department may not make disclosure of customer information to a law enforcement agency, except as required or permitted by law. Written, oral or other communication to law enforcement officials to indicate whether obtaining legal process would be worthwhile is prohibited by the Commission. 

   (5)  Safeguarding customer information. A telephone company is responsible for implementing appropriate procedures to safeguard customer information and prevent access to it by unauthorized persons. Tangible customer records such as paper or microfiche records and electromagnetic media shall be stored in secure buildings, rooms and cabinets, as appropriate, to protect them from unauthorized access. Data processing and other electronic systems shall contain safeguards, such as codes and passwords, preventing access to customer information by unauthorized persons. 

     (i)   Transmission of customer information. Customer information shall be transmitted in a manner which will reasonably assure that the information will not be disclosed to persons who are not authorized to have access to it. 

     (ii)   Reproduction. Customer records may not be reproduced unless there is a business need for the reproduction. Only sufficient copies shall be made to satisfy the business purpose for the reproduction. 

     (iii)   Destruction of customer records. Customer records shall be disposed of by the most advantageous method available at each location when retention of the records is no longer required by applicable Federal Communications Commission (FCC) regulations, other legal requirements, contract provisions such as government contract requirements or appropriate document retention guidelines. 

   (6)  Recording use and disclosure of customer information. Because of the frequency with which customer information is used and disclosed in the ordinary course of business, it is neither practical nor desirable to record each instance in which customer information is used or disclosed by an employe. However, the importance of some forms of customer information and the circumstances under which the information may be used or disclosed dictate that a record is required of the use or disclosure of customer information, as follows: 

     (i)   Each instance in which customer information is used or disclosed for purposes other than to furnish service to the customer, to collect charges due from the customer or to accomplish other ordinary and legitimate business purposes. 

     (ii)   Each instance in which information is disclosed to persons outside of the telephone company, subject to subparagraph (i). 

     (iii)   Each instance in which customer information is disclosed to a governmental entity or the telephone company security department. 

     (iv)   Each instance in which a record is required by other telephone company practices or procedures. 

   (7)  Annual notice of Customer Proprietary Network Information (CPNI) rights. The telephone company shall provide an annual written notice of CPNI rights, as defined by the FCC, to customers with less than 20 access lines. The notice shall be submitted to the Commission’s Bureau of Consumer Services for plain language review prior to issuance.  52 Pa.Code § 63.135.

There is nothing in the Complainant’s Formal Complaint that alleges that Verizon has violated any of the three requirements above, and there is no evidence that Verizon has violated any of the above requirements.

Regarding the Complainant’s request for a 48-hour response time, the Complainant did not present any evidence that the amount of time it takes Verizon to return a customer’s call is in violation of any statute, regulation or order of the Commission.  I find nothing in the law that requires a 48-hour response time, therefore it is denied.  Section 1501 of the Code requires that a public utility provide safe, efficient, reasonable and adequate service. Nothing in 1501 requires a 48 hour response time.  Verizon has provided reasonable and adequate service to the Complainant.  66 Pa. C.S. § 1501. 

Regarding a monitor/record free line, Ms. Bidwell testified that none of Verizon’s managers have monitored or recorded lines.  Thus, the Complainant need only request a call back from a manager to avoid speaking on a potentially monitored or recorded line.  The Complainant will need however, to stay on the line long enough to request a call back from a manager.  Nothing in the evidence presented suggests that Verizon has violated any statute, regulation or order of the Commission by having customer service representatives on potentially monitored or recorded lines, similarly, there is nothing in the regulations preventing Verizon from having managers on monitor/record free lines.
In summary, the Complainant’s request for an explanation of inter and intra state charges was explained to him on the record.  The regulations relating to the confidentiality of his personal information have been provided.  Verizon’s practice of returning calls within a reasonable amount of time does not violate law.  And lastly, the Complainant can request a call back by a manger to avoid any prolonged speaking on a potentially monitored or recorded line.  The Complainant’s Formal Complaint will be dismissed in the ordering paragraphs below.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa.C.S. § 701.

2.	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).

3.	As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4.	The Complainant failed to prove that Verizon Pennsylvania LLC violated any statute or regulation or order of the Commission.



ORDER

[bookmark: _GoBack]
THEREFORE, 

IT IS ORDERED: 

1. That the Formal Complaint of Michael Salko, Jr. is dismissed.
 
2. That the Secretary’s Bureau shall mark Docket No. C-2013-2374416 closed.


Date:  November 14, 2013							/s/			
								Ember S. Jandebeur
								Administrative Law Judge
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