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Enclosed for filing with the Commission please find the original Answer of NRG Power
Migwest LP, NRG Energy Center Pittsburgh LLC, and Reliant Energy Northeast LLC to the
Preliminary Objections of Duquesne Light Company to the Complaint of NRG Power Midwest
LP in the above-referenced matter. All active parties to this proceeding have been served in

accordance with the enclosed Certificate of Service.

Please do not hesitate to contact me should you have any questions regarding this filing
or require additional information. Please date-stamp the extra enclosed copy of the filing and

return it with our messenger. Thank you for your attention to this matter.

Sincerely,

[
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David P.

Center Pittsburgh LLC, and Reliant Energy
Northeast LLC
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Administrative Law Judge Conrad A. Johnson (via Electronic & First Class Mail)

cc:
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission . Docket Nos. R-2013-2372129
Office of Consumer Advocate : C-2013-2379084
Office of Small Business Advocate : C-2013-2380474
Jacqueline and Robert Miller ; C-2013-2383835
Gwendolyn L. LeVert ; C-2013-2383980
Dugquesne Industrial Intervenors : C-2013-2385292
Aimee-Marie Dorsten : C-2013-2386037
Connie Schiavo : C-2013-2386284
NRG Power Midwest LP, NRG Encrgy Center C-2013-2390562
Pittsburgh LLC, and Reliant Energy Northeast

LLC

v,

Duquesne Light Company

ANSWER
OF NRG POWER MIDWEST LP, NRG ENERGY CENTER
PITTSBURGH LLC, AND RELIANT ENERGY NORTHEAST LLC
TO PRELIMINARY OBJECTIONS OF DUQUESNE LIGHT COMPANY
TO THE COMPLAINT OF NRG POWER MIDWEST LP

AND NOW, come NRG Power Midwest LP (*"NRG Midwest™), NRG Energy Center
Pittisburgh LLC (“NRGP™), and Reliant Energy Northeast LLC (“REN™) (logether, the “NRG
Companies™), by and through counsel, Cozen O’Connor, and hereby f{ile an answer 1o the
Preliminary Objections of Duguesne Light Company to the Comp[aint of NRG Power Midwest
LP (the “Preliminary Objections™) filed on November iZ, 2013, by Duquesne Light Company
(*Duquesne Light”). Simply put, the NRG Companies have raised an issue with a provision in a
tariff approved by the Pennsylvania Public Utility Commission (“Commission™), which
provision is prudently considered in the context of this proceeding. Whether the tariff provision

to be considered may impact contractual relationships wholly outside the scope of the base rate
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casc docs not supply grounds to deny due process to any of the NRG Companies. In {urther

support of their answer, the NRG Companies state as follows:

L. BACKGROUND

On September 26, 2013, the Commission entered an order in the above-captioned
proceeding.  That order explained that initial investigation and analysis of the proposed
Supplement No. 81 10 Electric-PA. P.U.C. No. 24 (“Supplement No. 817) indicated that the
changes proposed by Duquesne Light “may be unlawful, unjust, unreasonable, and contrary to
the public interest.” Order, Docket No. R-2013-2372129, at 2 (“Initial Order™). The
Commission’s Initial Order further provided that “consideration should also be given to the
rcasonableness of [Duquesne Light’s] existing rates, rules, and regulations.” /d. (emphasis
added); sce also Prehearing Order Setting Litigation Schedule, Consolidating Complaints and
Granting Pctitions to Intervene, Docket No. R-2013-2372129, at 3 (Order entered QOct. 22, 2013)
(“Prehearing Order™). As a result, the Commission ordered that an investigation be instituted to
determine the lawfulness of Duquesne Light’s proposed rates, rules and regulations. In addition,
the order specifically directed that the investigation “shall include consideration of the
lawfulness, justness, and reasonablencss of [Duquesne Light's] existing rates, rules, and
regulations.” Initial Order, at Ordering Y 4 (emphasis added). The present proceeding, therefore,
is in no way limited to an examination of only those tariff changes proposed by Duquesne Light,
but is intended to consider the entirety of Duquesne Light’s existing tariff Electric — PA. P.U.C.
No. 24 (the “Tarift™).

On October 28, 2013, the NRG Companies filed their formal complaint at Docket No.
C-2013-2390562 (the “Complaint”) in the Duquesne Light base rate proceeding., Among other

things, the NRG Companies expressed concern regarding Duquesne Light’s Tariff Rider No. 18
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— Rate for Purchase of Electric Energy from Customer-Owned Renewable Resources Generating
Facilitics (“Rider No. 187), a provision contained within Duquesne Light’s evisting rates, rules,
and regulations. Rider No. 18 establishes the price that Duquesne Light will pay for electricity to
certain small generators that are also Duquesne Light customers, The conceml of both NRG
Midwest and NRGP is that after having been instituled some 32 years ago in 1981, after the
deregulation of the electric energy market in Pennsylvania, after the passage of the Electricity
Gencration Customer Choice and Competition Act in 1996 and the Alternative Energy Portfolio
Standards Act in 2004, Rider No. 18 and the price for power provided therein has remained
substantially unchanged. It appears: that this may result in unreasonable discrimination
benefitling certain customer-generators at the expense of Pennsylvania’s competitive generation
market and to the competitive disadvantage of other customers with alternative cnérgy projects.
The NRG Companies have therefore requested that the Commission review the justification for
maintaining this three decade-old tariff provision and determine whether it remains just,
reasonablc and non-discriminatory.

To be clear, the NRG Companics are nof requesting that the Commission modify any
power purchase agreements.' Despite Duquesne Light’s Preliminary Objections, there is no
complex jurisdictional puzzle that must be solved here. The NRG Companies are simply
requesting that the Commission investigate a previously Commission-approved tariff provision,
which is unquestionably within the Commission’s jurisdiction. See, e.g., Pa. Pub. Util. Comm'n

v. Duguesne Light Co., Docket No. R-860556, 0087 WL 1378805 (Opinion & Order entered July

" [n connection with its prepared direct testimony, NRG Midwest did submit two power purchase agreements and an
agency agreement. These power purchase agreements set the price for electricity by indexing it to whatever the
price may be in Duquesne Light’s Tariff (fe., Rider No. 18). The agreements were submitied to illustrate NRG
Midwest’s direct interest as a purchaser of clectricity at a price indexed to the Tarifl. Importantly, both agreements
grant Duquesne Light the ability to “unilaterally” apply 1o the Commission to terminate or modify the price for
electricity contained in its Tariff. Duquesne Light’s unilateral right to change the price without Federal Energy
Regulatory Commission approval is further evidence that Rider No. 18 falls squarcly within the Commission’s
jurisdiction,
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20, 1987) (hereinafier, the “1987 Opinion & Order™) (rate proceeding specifically addressing
changes to Rider No. 18) (attached hereto as Appendix A).

While some customer-generators selling power Eﬁ prices indexed to the price contained in
Tariff Rider No. [8 may be affected if the Commission deems modifications to Rider No. 18 to
be necessary, they are no different in that respect than all the other customers of Duquesne Light
who will be affected by the Tariff changes affirmatively proposed by Duquesne Light in its
Supplement No. 81. The customers have been given notice of the pr;)posed tariff changes and

they may choose whether to participate in the procceding.

I1. LEGAL STANDARD OF REVIEW

In deciding preliminary objections, the Commission must determine whether, based on
the well-pleaded factual averments of the non-moving party, recovery or relicl is possible. Dept.
of Auditor General v. SERS, 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003); £.J.S. v. Pa. State Ethics
Comm 'n, 669 A.2d 1105 (Pa. Cmwlth. 1996). Any doubt must be resolved in favor of the non-
moving party by refusing to sustain the preliminary objections. Boyd v. Ward, 802 A.2d 705 (Pa.
Cmwlth. 2002). All of the non-moving party’s averments in the complaint must be viewed as
true for purposes of deciding the preliminary objections, and only those facts specifically
admitted may be considered against the non-moving party. Ridge v. State Employees’
Retirement Bd., 690 A2d 1312 (Pa. Cmwilth. '1997).  Preliminary objections may only be
sustained where it appears, with certainty, that the law will not permit the relief requested. Stilp

v. Conwlth., 910 A.2d 775, 781 (Pa. Cmwlth. 2006).
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HI. ANSWERS TO PRELIMINARY OBJECTIONS

As a necessary predicate to all three of its preliminary objections, Duquesne Light must
convince the Commission that the NRG Companics, particularly NRG Midwest, are asking the
Commission specifically to modify the terms of two power purchase agreements (the “PPAs™)
exccuted in the early 1980s between Duquesne Light and two small hydroelectric power
generators (the “Facilities™).  (See Preliminary Objections, {9 19, 33, 40.) Duquesne Light
attached these agrecements to the Preliminary Objections as Appendix B (Highly Confidential)
and Appendix C (Highly Confidential), as well as a copy of a certain Revised QF Agency
Agreement (“Agency Agreement”) between Duquesne Light and a predecessor-in-interest to
NRG Midwest under which NRG Midwest is the ultimate purchaser of cnergy produced by the
Facilities. (Preliminary Objections, Appendix D (Highly Confidential).}) NRG Midwest is not a
party to the PPAs, and its relationship with Duquesne Light is governed under the Agency
Agreement. These agreements were also provided by NRG Midwest in connection with its
prepared direct testimony.

As a plain reading of the Complaint demonstrates, the NRG Companies have asked the
Commission to review a provision contained iti a Commission-approved tarifl.>  More
specifically, the NRG Companies have asked the Commission (o review Rider No. [8, a
provision of Duquesne Light’s Tarifl that the Commission has had occasion to review in the past.
See generally, e.g., 1987 Opinion & Order. NRG Midwest has not alleged a cause of action

under any power purchase or other agreement, nor has NRG Midwest requested that the

* The NRG Companies emphasize that the standard of review on preliminary objections requires all well-pled
averments of lact in the Complaint to be viewed as true. The appropriate inquiry is whether, with certainty, the law
would not permit the relief sought. 11 is therefore inappropriate, as Duquesne Light has done, to look to the
submitted direct testimony of the NRG Companies and 1o use it to mischaracterize the relief that the NRG
Companies are sceking in the Complaint. Material issues of fact, including those raised in submitied testimony and
responses to interrogatories, are more properly addressed at a later stage of the proceeding following discovery, and
may be raised in a motion for summary judgment under 52 Pa. Code § 5.102. Nevertheless, the NRG Companies
reserve the right to respond fully in the present answer to the various allegations in the Preliminary Objections.
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Commission either construe or modify the terms of any power purchase or other agrec-mcm. The
PPAs and the Agency Agreement were provided with the NRG Midwest testimony in order to
demonstrate its relationship with Duguesne Light and the nature of its interest in Rider No. 18.

In any case, and as explained below, the PPAs do not set an express price for power, but
merely reference the Tariff. Thus, while a modification to Rider No. 18 may affect the
performance of the partics under the PPAs, as with any other agreement that incorporates the

Tariff by reference, this does not mean that the actual terms of any such agreement would be

directly or indirectly modified.?

A. Duquesne Light’s Preliminary Objection No. 1: Misjoinder

Duquesne Light's preliminary objection alleging misjoinder of a cause of action is
without factual support or legal merit and must be denied. The NRG Companies have asked the
Commission to rcview a provision contained in a Commission-approved tariff. The specific
provision is one that the Commission has reviewed in the past. NRG Midwest has not alleged a
causc of action under any power purchase or other agreement, nor has NRG Midwest requested
that the Commission cither construe or modify the terms of any power purchasc or other
agreement.

Duquesne Light asserts that the Agency Agreement and the PPAs are subject to the
jurisdiction of the Federal Energy Regulatory Commission (“FIEERC”) and argucs that, in any
case, the jurisdictional and remedial issues implicated arc simply too complex for the
Commission to consider at this time. Because the NRG Companies are not bringing suit under

these agreements and are not seeking to have their terms cither construed or modified in this

* While Duquesne Light repeatedly refers to the energy purchase price sct forth in Rider No. 18 as a “rate,” the NRG
Companics do not believe that it is a “rate™ as defined by Section 102 of the Pennsyivania Public utility Code, 66 Pa.
Code § 102, becausc it is not a charge by the public utility to a customer for service. Accordingly, in order to avoid
confusion, the NRG Companies refer to a “price” in its [ilings.
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proceeding, Duquesne Light’s arguments are entirely beside the point. However, to the extent
the Commission docs credit Duquesne Light’s concerns, there are at least two facts that lay bare
Duquesne Light’s assertion that a review of Rider No. 18 is beyond the scope of this proceeding.

IFirst, it is a fact that the PPAs set forth a price for power that is indexed to Duquesne
Light’s Commission-approved Tariff and the PPAs remain in effect so long as Duquesne Light
has a governing Tariff on file with the Commission. (Preliminary Objections, Appendices B
(Highly Confidential), C (Flighly Confidential), at Section 5.) Specifically. the PPAs provide, in
pertinent part, as follows:

Dugquesne agrees to purchase, under the terms and conditions of

this Agrecment and the terms and conditions of Duquesne’s tarifT,

including all applicable rules and regulations thercto, on file with

the Pennsylvania Public Utility Commission, or any other

jurisdictional authority, as the same may be effective from time to

time, [the net electric output from the facility].
({d.) Importantly, this provision does nof mention a six cents per kilowatt-hour price, does not
reference Duquesne Light’s “avoided costs,” and cven fails to cite to Rider No. 18. [t simply
establishes a price for power that may vary “from time to time” according 1o whatever is
provided in Duquesne Light’s Commission-approved Tariff. If the partics had wanted to fix the
price at six cents per kilowatt-hour, they could have done so in the PPAs. As negotiated power
purchase agreements, the parties have clearly anticipated and agreed that the Tariff might be
modificd in the future in a way that atfects the price paid for power.

Sceond, it also is a [act that, under these PPAs, Duquesne Light rctains the ability to
“unilaterally” apply to the Commission to terminate or modily the Tariff. Specifically, the PPAs
provide, in pertinent part, as follows:

Nothing contained in this Agreement shall be construed as
affecting in any way the right of Duquesne to unilaterally make
application to the Pennsylvania Public Utility Commission or any

other jurisdictional authority either for termination of said tariff or
for a change in said tariff, or the rules and regulations relating
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thercto, at which Duquesne shall purchase power from [the
facility].

(Id)) This further demonstrates that the partics expressly agreed that the Tariff can be modified
in a way that affects the price paid for power. As explained below, this also has important
implications for Duguesne Light’s nonjoinder argument.

Duquesne Light secems to suggest that the NRG Companics could only challenge the
pricc provided in Rider No. 18 through a procceding before the FERC (or at least some other
“appropriate forum™). (See Preliminary Objections §43.) This suggestion ignores the fact that
the price at issue is contained within a Tariff on {ile with the Commission. Morcover, as a matter
of law, the Commission has specifically considered changes to Rider No. 18 in the past and ¢ven
has recognized that the price component of Rider No. 18 can be modified, subject to approval by
the Commission. See 1987 Opinion & Order, p. 4 (stating that a project meeting the
requirements of Rider No. 18 “would be entitled, as a matter of law, to the Rider No. 18 rate, ar
feast until the Commission approves the modification of [Duquesne Light s} tariff”) (cmphasis
added). Without question, the Commission has the authority to change the Tariff, including
Rider No. 18.

In sum, the NRG Companies are simply asking the Commission to review a provision _
contained in a Commission-approved tariff. This is perfectly within the seope of this proceeding,
as the Commission already has directed that all of Duquesne Light’s existing rates, rules and
regulations are 1o be considered. Moreover, the provision at issuc is onc that the Commission
has reviewed in the past and has acknowledged can be changed. The NRG Companies are not
asserting a cause of action under the PPAs or the Agency Agreement, nor are they requesting
that the Commission construe or modify their terms. Nevertheless, it should be noted that these

negotiated agreements expressly index the price of power to the Tariff and further provide that
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Duquesne Light can apply to the Commission to terminate or change the Tariff. As such,
Dugquesnc Light’s preliminary objection alleging misjoinder of a cause of action must be denied.

B. Duquesne Light's Preliminary Objection No. 2: Nonjoinder

Duquesne Light’s preliminary objection alleging nonjoinder of all necessary parties is
without factual support or legal merit and must be denied. Again, NRG Midwest has not alleged
a cause of action under any power purchasc or other agreement, nor has NRG Midwest requested
that the Commission either construe or modify the terms ol any power purchase or other
agreement. Rather, as interested parties, the NRG Companies have filed a valid complaint in this
proceeding secking review of certain Tariff provisions and, as discussed below, are not required
1o join all other customers or entities that might aiso have a similar interest in the procceding.

Duquesne Light asserts that NRG Midwest is not a party to the PPAs and does not have
contractual privity with the Facilities. (Preliminary Objections § 34.) That being the case, NRG
Midwest would be unable to assert an independent causc of action under the PPAs. By
extension, NRG Midwest therefore has no special obligation to join the Facilities in the
Complaint. In any case, the Facilitics are similarly situated 1o all the other Duquesnc Light
customers; all may be impacted by changes to the Tarifl. Duquesne Light would not assert that
all 588,000 of its customers must be joined in its base rate case. The NRG Companies served the
Facilities with the Complaint, thercby giving them notice of a potential change to Rider No. 18,
To date, the I'acilities have chosen not to participate.

The Commission’s proceedings at Docket No. R-860556 are instructive on this point. In
that docket, Duquesne Light had proposed a change to Rider No. 18 to phase out the six cent per
kifowatt-hour price for future projects. In doing so, Duquesne Light did not join the Facilities,
even though the PPAs had been cxecuted at that time. Nor did Duquesne Light join any of 19

other facilitics that either had an agrecement with Duquesne Light or had been in contact and/or in
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negoliations with the utility. 1987 Opinion & Order, pp. 2-3. The Commission did not require
that these facilitics be joined as indispensable parties. Rather, the Commission mercly ordered
that Duquesne Light serve those facilities with a copy of its order and its compliance tarifl. /d. at
6.

In addition, and as previously explained, Duquesne Light retains the right under the PPAs
to “unilaterally”™ apply to the Commission to terminate or modify the Tariff. Thus, by the very
terms of the PPA to which they arc party, the Facilities have voluntarily limited the scope of their
rights with respect to Tariff modifications to the benefit of Duquesne Light. In fact, this
provision would appear to allow Duquesne Light, a party that does have contractual privity to the
Facilities, to apply to the Commission for a change to Rider No. 18 without joining the Facilities
as necessary parties provided that proper notice of the tarift change is provided.* There is
simply no justification for holding the NRG Companics to a higher standard in this respect than
Duquesne Light, |

In sum, NRG Midwest and the other NRG Companies have brought a complaint in
Duquesne Light’s base rate case requesting, among other things, that the Commission review a
provision in Duquesne Light's Tariff. As with the other complainants in this proceeding, the
NRG Companies have direct interests in the Tariff. 1f the Commission reviews the Tarifl and
finds that certain provisions arc unjust, unreasonable or discriminatory, it may order
maodifications to the Tariff. Whilc other non-party Duquesne Light customers may be adversely
impacted by such modifications, this does not require that complainants, including NRG

Midwest and the other NRG Companics, join every such customer to this proceeding. As such,

? To the extent that the Commission is concerned with adequate notice to the Facilitics (which it should not be), the
Commission could cither swu sponte join the Facilities to the proceeding or provide relief to the NRG Companies
that also would provide the Facilities with subsequent due process (such as the filing of written commients).

10
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Duguesne Light’s preliminary objection alleging nonjoinder of all necessary parties must be

denied.

C. Duquesne Light’s Preliminary Objection No. 3: Legal Insufficiency

Finally, Duquesne Light's preliminary objection alleging the legal insufficiency of the
Complaint also is without factual support or legal merit and must be denied. The crux of this
preliminary objection is that the Commission is prevented by the Public Utility Regulatory
Policies Act (“PURPA”™) from modifying the price set forth in the PPAs. To reiterate, NRG
Midwest has rot alleged a cause of action under any power purchase or other agreement, nor has
NRG Midwest requested that the Commission either construe or medily the terms of any power
purchase or other agreement.  Quite simply, the NRG Companies have requested that the
Commission ensure ‘Tarif! Rider No. 18 remainsjusl, reasonable and non-discriminatory.

The Ageney Agreement and the PPAs were provided by NRG Midwest to show that it is
a party to a certain framework of contracts, the price component of which ultimately is indexed
to the Tariff. This establishes its relationship to Duquesne Light and to the Taritfl—its dircet
inferest in the proceeding. NRG Midwest has not requested that the Commission modify the
terms ol the PPAs.

Duquesne Light, by contrast, invites the Commission to look beyond the plain languape
of the Complaint and conclude that “in essence” NRG Midwest is requesting thc PPAs be
modified. (Preliminary Objections, 4 19, 33, 40.) Duquegne Light then argues that the opinion
of the U.S. Court of Appeals for the Third Circuit in Freehold Cogeneration Associates, L.P. v.
Board of Regulatory Commissioners, 44 1°.3d 1178 (1995), prevents the Commission lrom
granting such relief, Even if the Commission accepts this premise, Duquesne Light misconstrues

the PPAs and misapplics the rule in Freehold.

11
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Generally speaking, it is true that in Freehold the Third Circuit determined that once a
state regulatory commission has approved the terms of a power purchase agreement between a
qualifying facility and a utility, it cannot later reconsider that approval. But this rule is applied
strictly on a contract-by-contract basis and recognizes that the parties to a power purchase
agreement under PURPA are free 1o negotiate terms that differ from PURPA’s requirements and
that a qualifying facility may cven agree (o waive its statutory rights. Freehold, 44 F.3d at 1187
(citing 18 C.I".R. § 292.301(b)(1)).

As an initial matter, Duquesne Light has failed to allege that the PPAs were actually
approved by the Commission.  This would prevent the application of Freehold in this case. In
addition, the Commission has previously stated that it is not required by {ederal or state law to
approve the terms and conditions of power purchase agrcements under PURPA, though it will do
so on request or in order to resolve a dispute. In re Collection of Amounts Paid, for Energy
Purchases from Bethlechem Steel Corporation, from PP& L Ratepayers, Dockel No. P-850039 at
p. 3 (Order entered June 25, 1985) (attached hereto as Appendix B). It would be therefore
inappropriate to simply assume that the Commission has approved the PPAs.

In any case, the PPAs do not sct a numeric price for power within the four corners of the
respective documents. Rather, they simply index the price of power to the Tariff. The Tariff,
including Rider No. 18, exists separate and apart from these agreements. Yel, Dugucsne Light
appears to argue that because the PPAs use the Tariff as an external reference point for the price
of power, Rider No. 18 is placed beyond the reach of the Commission. [t would be unreasonable
to conclude that two power purchase agreements exccuted over three decades ago can divest the
Commission of jurisdiction over a provision in a separatc, Commission-approved tariff.

it is more reasonable to conclude, however, that the parties to the PPAs expressly

anticipated that the price for power could change over time. The fact remains that the parties to

12
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these agreements specifically and expressly acknowledge and agree that the Tarifl’ may be
modified from time to time, and that Duquesne Light may unilaterally request that the
Commission approve such modifications. (Preliminary Objections, Appendices B (Highly
Confidential), C (Highly Confidential), at Section 5.) A lixed price could have been included in
the PPAs, but the parties chose not to do so. As Duquesne Light points out, consistent with
Freehold, the FERC regulations expressly provide that qualifying facilities and wtilities may
ncgotiate rates and terms that differ from what is required under the regulations. 18 C.F.R
§ 292.301(b)1).”

In sum, the Complaint of NRG Midwest and the other NRG Companies requests that the
Commission c¢nsure, among other things, that Rider No. 18 remains just, reasonable and non-
discriminatory. While the PPAs may index the price for power to the Tariff, this does not divest
the Commission of jurisdiction to consider a Tariff provision of otherwise general applicability
to Duquesne Light customers, Duquesne Light’s preliminary objection alleging legal

insufficiency of the Complaint therefore must be denied.

IV. LIMITATION- OF DUQUESNE LIGHT'S REQUESTED RELIEF; NRG
MIDWEST AS DISTINGUISHED FROM NRGP

Duquesne Light's Preliminary Objections request that the Commission strike Paragraphs
13-15 and 20 of the Complaint and dismiss NRG Midwest as a complainant. Duquesne Light

otherwise agrees that NRGP or REN may continuc to participate as partics.  (Preliminary

* This provision provides as follows:
(b) Negotiated rates or terms. Nothing in this subpart:
(1) Limits the authority of any electric utility or any qualifying facility to agree to a rate

for any purchase, or terms or conditions relating to any purchase, which differ from the
rate or terms or conditions which would otherwise be required by this subpart/. ]

13
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Objections at p. 6, n.6.) Essentially, Duquesne Light wishes to remove NRG Midwest and the
issuc of Rider No. 18 from this procecéiing.

It is important to recognize, however, that in addition to NRG Midwest, NRGP, as a
custemer of Duquesne Light and potential developer of alternative energy projects, also has
concerns regarding the potential impact to customer-generators of an outdated Rider No. 18. In
any case, NRGP maintains an interest in Rider No. 18 distinguished from that of NRG Midwest,
and Duquesne Light has not specifically requested that NRGP not be allowed to seck review of
Rider No. 18. Should the Commission decide to dismiss NRG Midwest {rom this proceeding,

this does not also require it 1o prohibit further consideration of Rider No. 18 at the request of the

other partics.

V. AMENDMENT OF COMPLAINT

While Duquesne Light does not specilically request in its prayer for relief that the NRG
Companies be prevented from amending their Complaint to join the Facilities should the
Commission rule in Duquesne Light’s favor, it does provide this suggestion in footnotc 9 of its
Preliminary Objections. In this footnote, Duquesne Light alleges that allowing amendment (1)
would unduly prejudice the Facilities and the other parties because the deadline for presenting
direct testimony has passed and (2) could not be completed within the nine-month suspension
period. Both assertions arc readily addressed.

With respect to undue prejudice, the NRG Companies note that the prehearing conference
in this matter was held on October 4, 2013, before the window for filing complaints closed on
October 31, 2013. As a result of that prehearing confercnce, the litigation schedule in this
procceding was established, including the deadline for submitting direct testimony. The NRG
Companies, for their part, have met all applicable legal deadlines: they filed their Complaint on

14
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October 28, 2013, and (urther complied with the deadline for submitting dircet testimony. As for
the Facilities, to the extent the Commission deems them to be indispensable, as well as the other
partics to this proceeding, the Presiding Officer may permit the submission of supplemental
direct testimony and otherwise modify any other provision of his Prehcaring Order on motion
and good cause shown by a party in intercst. Prehearing Order, p. 11. This would cure any
prejudice.

In addition, ‘lhe Commission is not prevented from holding hearings beyond the
suspension period, which only governs how long the elfective date of a filed tariff may be
postponed. If a final decision in this procceding is not likely to be issucd by May I, 2014,
Duquesne Light may choose either to (1) voluntarily suspend the effective date of Supplement
No. 81, or (2) begin to charge the new rates beginning May 1, 2014, subject to any refunds the
Commiission may order in the event the rates are later found to be unjustificd. See 66 Pa. C.S.
§ 1308(d).

While the NRG Companies continue to maintain that joinder of the Facilities is
unnecessary, to the extent that they must be joined, no undue prejudice will result that cannot be
remediced by the Presiding Officer. With respect to timing, the applicable statutory suspension
period in no way operates to prevent a full and fair consideration ol all issues raised in this
procceding. Indeed, the NRG Companics have a constitutional due process right to have a fair
opportunity to be heard on the issucs that they have raised. It deemed necessary, the NRG
Companies should be allowed to join the Facilities to its Complaint or the Presiding Officer

should do so sua sponte in the interest of time.

VI.  SPECIFIC ANSWERS TO NUMBERED PARAGRAPHS

]. Admitied.
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2. Admitted in part, denied in part. 1t is admitted that Duquesne Light filed its
Supplement No. 81 on August 2, 2013, Supplement No. 81 is a document that speaks for itself.
Any intcrpretation, characterization or quotation thereof is denicd.  After reasonable
investigation, the NRG Companies are without knowledge or information sufficient to form a
belicf as to the truth of the averment that Duquesne Light's filing was made in compliance with
the Commission’s regulations and contains all supporting data and testimony required to be
submitted in conjunction with a tariff change secking a general rate increasc and, therefore, deny
the same.

3. Admitted.

4. Admitted. By way of further response, counsel for the NRG Companies (1) spoke
to counsel for Duguesne Light on October 25, 2013, and advised that the NRG Companies
intended to file a complaint, (2) filed the Complaint on October 28, 2013, and (3) provided
counsel for Duquesne Light (and all other partics of record) with a courtesy copy of the
Complaint via electronic mail on October 28, 2013.

5. Admitted. By way of further answer, the NRG Companies specilically averred in
their prepared direct testimony that they opposc the continuation of Rider No. 18 in its current
form.

6. Admitted.

7. Admitted in part, denied in part. [t is admitted that Rider No. 18 establishes
prices to be paid for clectricity generated by certain customer-generators, Rider No. 18 is a
document that speaks for itself. The regulations and case cited by Duq;}csnc Light in footnotes 2
and 3 speak for themselves. Any interpretation, characterization or quotation of the foregoing is

denied. Duquesne Light’s interpretations of these regulations and casc are conclusions of law 1o
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which no response is required. To the extent a response is required, the accuracy of the
interpretations is denied.

8. Admitted.

9. Admitted in part, denied in part. Afler reasonable investigation, the NRG
Companies are without knowledge or information sufficient to form a beliel as to the truth of
whether the Beaver Falls Municipal Authority is a “qualifying facility” under PURPA and Rider
No. 18 and, therefore, deny the same,

10.  Admitted in part, denied in part. It is admitted only that the price currently paid
by NRG Midwest for energy from the Facilitics is six cents per kilowatt-hour, By way of further
response, the price at which net energy s to be purchased is not expressly sct at six cents per
kilowatt-hour in the PPAs. Rather, per Section 5 of each of the PPAs, purchases of net energy
afe 1o be made under the terms and conditions ol Duquesne Light’s tariif” on fife with the
Commission, “as the same may be effective tfrom time to time.” In other words, the reference
price for power is whatever price is in effect under the current Duquesnce Light tarift. Critically,
Duquesne Light reserves the right under Section 5 of the PPAs to “unilaterally make application™
to the Commission to terminate or change its Tariff.

(1.  Admitted.

12, Admitted in part, denied in part. The Commission’s decisions and other
documents on ﬁle- at Docket No. R-00974104 speak for themselves. The Agency Agreement
speaks for itself. Any interpretation, characterization or quotation of the loregoing is denied.

The NRG Companies admit that the Agency Agreement was “accepted for filing” by FERC on

® Duquesne Light’s “phase out”™ of the PURPA price to new customer-generators in 1987 raises yet another arca of
factual inguiry in this proceeding. The conditions that justificd the continuation of the pre-1987 price may no longer
exist. Specifically, the Commission should examine whether the Rider No. 18 price continues to be necessary for
the customer-generators, such as the Facilities, 10 recover their investment costs, or whether Rider No. 18 now
provides a windfall to the customer-generators in an unreasonably discriminatory manner. This is a legitimate
factual inquiry and, accordingly, Duquesne Light's preliminary objections should be denied.
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March 8, 2001. However, the FERC order accepting the filing expressly states, in pertinent part,
that “[t]his aclion dees not constitute approval of any service, rate, charge, classification, or any
rule, regulation, contract, or practice affecting such rate or service provided for in the filed
documents.” Letter to Duquesne Light from Robert J. Cupina, Director, Division of Tariffs and
Rates — Central, dated Mar, 8, 2001, FERC Docket No. EROI-1138-000 (emphasis added). As
such, the acceptance for filing should not be read to imply the formal approval of FERC.

13, Admitied.

14.  Admitted in part, denied in part. The Complaint speaks for itself. Any
interpretation, characterization or quotation thercof is denied. By way of further responsce, the
NRG Companies are requesting that the Commission ensure the price set forth in Rider No. 18 is
just, reasonable and non-discriminatory. Whether a modification to the six cent per kilowatt-
hour price is warranted is to be determined by the Commission.

15.  The averments in Paragraph 15 are conclusions of law to which no response is
required. To the extent a response is required, the averments are denied.

16. The averments in Paragraph 16 are conclusions of law to which no response is
required.  ‘The regulations cited speak for themselves.  Any interpretation, characterization or
quotation thereof is denied.

17.  The averments in Paragraph 17 are conclusions of law to which no response is
required. The cases cited speak for themselves. Any interpretation, characterization or quotation
thereof is denied.

18. Paragraph 18 merely incorporates prior paragraphs to which the NRG Companics
already have responded; therefore, a response is not required.

19. Admitted in part, denied in part. The Complaint and testimony filed by the NRG

Companies speak for themselves. Any interpretation, characterization or quotation thercof’ is
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deniced. Paragraph 19 contains conclusions of law to which no response is required. "By way of
further response, Duquesne Light mischaracterizes the reliet requested.  The NRG Companies
have not asked the Commission to modify the PPAs. Rather, the NRG Companies arc simply
asking thec Commission to ensurc Rider No. 18 is just, reasonable and non-discriminatory. By
way of further response, all aspects ol Duquesne Light’s Tarifl’ may be considered in the course
of this procceding. See Initial Order, at Ordering Y 4.

20.  Admitted in part, denied in part. Paragraph 20 contains conclusions of law to
which no response is required. The Agency Agreement and PPAs speak for themselves. Any
interpretation, characterization or quotation thercol is denicd. As previously indicated, FERC
only accepted the Agency Agreement for filing.

21, Admitted.

22. Denied. The Commission has directed that the instant proceeding “shall include
consideration of the lawfulness, justness, and rcasonableness of [Duquesne Light’s] existing
rates, rules, and regulations.” Initial Order, at Ordering 9§ 4.

23.  The averments in Paragraph 23 are conclusions of law to which no response is
required. To the extent a responsc is required, the averments arc denied.

24.  The averments in Paragraph 24 are conclusions of law to which no response is
required. To the extent a responsc is required, the averments are denied. The NRG Companies
note Duguesne Light’s assertion that there is “significant uncertainty as to the appropriate forum
for NRG Midwest's request for relief and the novel and complex issucs raised by NRG
Midwest.” This acknowledgement, in and of itself, suggests that there are disputed legal and
factual issues and, accordingly, the standard for granting preliminary objcctions has not been

met. The NRG Companics are entitled 1o an opportunity to be heard.
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25.  The averments in Paragraph 25 are conclusions of faw to which no response is
required. The case cited speaks for itself. To the extent a response is required, the averments are
denied. By way of further response, Duquesne Light has not specifically averred that the PPAs
have been approved by the Commission. Nevertheless, the NRG Companics are not requesting
that the Commission modify the PPAs, but that the Commission cnsure the price set forth in
Rider No. 18 is just, reasonable and non-discriminatory. Duquesne Light appears to have
admitted this at Paragraph 6 of the Preliminary Objections.

26.  Denied. The Agency Agreement and the PPAs speak for themselves. Any
interpretation, characterization or quotation thereof is denied.  As previously indicated, FERC
only accepted the Agency Agreement for filing. By way of further response, whether the
Commission has jurisdiction over wholesale sales of power is not relevant. The Commission has
jurisdiction to consider whether the price set forth in Rider No. 18 is just, rcasonable and non-
discriminatory.,

27.  The averments in Paragraph 27 are conclusions of law to which no response is
required. To the extent a response is required, the averments are denied. By way of further
response, uncertainty regarding the scope and applicability of the Commission’s regulations is
not a valid reason to grant preliminary objections. The “substantial uncertainty™ resulting from
the unanticipated emergence ol a competitive clectric market in Pennsylvania supports a re-
examination of Rider No. 18 by the Commission. Duquesne Light has an obligation to ensurc
that all provisions of its Tarifl arc compliant with the current state of regulation. It has not done
so with regard to Rider No. 18, Legal, factual, and policy issues need to be examined and,
accordingly, Duquesne Light’s Preliminary Objections should be denied.

28.  The averments in Paragraph 28 are conclusions of law to which no response is

requircd. To the extent a responsc is required, the averments are denied. The alleged uncertainty
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surrounding Rider No. 18 in a post-restructuring, post-Act 129 regulatory environment suggests
that the NRG Companies have raised legitimate legal, factual, and policy issues and,
accordingly, Duquesne Light’s Preliminary Objections should be denied. By way of further
response, Duquesne Light is trying to cloud an otherwise straightforward question: whether
Rider No. 18 is just, reasonable and non-discriminatory. Whether an issue is difficult or novel is
not a valid rcason to disregard the concerns of the NRG Companies regarding the potential
impact of Rider No. 18 on Pennsylvania’s competitive gencration market. Likewise, it is not a
basis to deny the NRG Companies’ constitutional due process: rights.”  Finally, there is no
requirement that this proceeding be concluded within the nine-month suspension period.  Iff
necessary, Duquesne Light could voluntarily extend the suspension period or put rates into cffect
subject to refund. See 66 Pa. C.S. § 1308(d).

29, The averments in Paragraph 29 are conclusions of law to which no response is
required. To the extent a response is required, the averments are denied. The failure of
Duquesne Light’s management to re-examine and update Rider No. 18 is a valid consideration in
setting an allowed return on equity in this base rate procecding.

30.  The averments in Paragraph 30 are conclusions of law to which no response is
required. To the extent a responsc is required, the averments are denied. By way of further
response, the NRG Companics are not bringing suit under the PPAs or seeking to modify their
terms. The NRG Companics are asking the Commission, consistent with its jurisdiction over

public utility tariffs, to ensure Rider No. 18 is just, rcasonable and non-discriminatory. The

7 Duquesne Light makes much of the fact that “formal” service of the Complaint was made one day prior to the
deadling for submitting direct testimony. As neted at Paragraph 4 above, counse! for Duquesne Light was made
aware of the NRG Companies” intent 1o file a complaint an October 25, 2013, and were served with an clectronic
copy of the Complaint on October 28, 2013, The NRG Companies filed their Complaint within the time allowed
under the Commission’s regulations. and their issues are no less deserving of due process. In any case, the NRG
Companics did not participate in establishing the litigation schedule in this case. Neveriheless, they adhered to the
established procedural schedule in serving prepared direet testimony so as to not adversely affect the timely
consideration of the case.
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Commission is, in lact, the appropriate forum to address a Commission-approved tariff, which, if
left unchanged, will continue to have the force and effect of faw.

31.  The averments in Paragraph 31 are conclusions of law to which no response is
required. To the extent a response is required, the averments arc denied.  As explained above,
Rider No. 18 is properly considered in the context of this base rate proceeding and the failure of
Duquesne Light’s management to update it should be taken into consideration in setting an
allowed return on cquity.

32.  Paragraph 32 merely incorporates prior paragraphs to which the NRG Companies
already have responded; therelore, a response is not required.

33, Admitted in part, denied in part.  The Complaint speaks for itsell.  Any
interpretation, characterization or quotation thereof is denied. Paragraph 33 contains conclusions
of law to which no response is required. By way of further response, Duquesne Light
mischaracterizes the rclief requested. The NRG Companies have not asked the Commission to
modify the PPAs. Rather, the NRG Companics are simply asking the Commission to ensure
Rider No. 18 1s just, reasonable and non-discriminatory.

34. Admitted in part, denied in part. It is admitted only that the PPAs are not
agreements by and between Duquesne Light and NRG Midwest. The Agency Agreement and
the PPAs speak for themsclves. Any interpretation, characterization or quotation thereof is
denied. By way of further response, the NRG Companies are not bringing suit under the PPAs.

- . .. .« .. 8
I'hey are challenging a Commission-approved tariff provision.

* Duquesne Light appears to be attempting to trap NRG Midwest in a “Catch-22." On the one hand, Duquesne Light
argucs that NRG Midwest lacks contractual privity with the Facilitics. On the other hand, Duquesne Light argues
that NRG Midwest cannot address Rider No. 18 with the Commission. Under Duguesne Light's theory, NRG
Midwest would be stuck with the unfair price in perpetuity—a result that is clearly unjust. Duquesne Light chose to
place the price in a tariff provision. [t should now be bound by the legal processes allowed by the Pennsylvania
Public Utitity Code for challenges to tariff provisions.
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35. The averments in Paragraph 35 are conclusions of law to which no response is
required.  The cases cited speak for themsclves. To the exient a response is required, the
averments are denicd. By way of further response, the NRG Companies are asking the
Commission to ensurc Rider No. 18 is just, rcasonable and non-discriminatory. Whether a
modification is warranted is to be determined by the Commission. Duquesne Light argues that
any modification of Rider No. 18 would dircctly affect the interests of the [Facilities that are
parties to the.PPAs, reasoning that they are therefore indispensable partics. But this reasoning is
flawed. The Facilities are no more “necessary” or “indispensable™ than any other non-party that
may have an interest in Rider No. 18. Morcover, the Commission has not previously required
that all potentially affected facilities be joined as necessary partics o proceedings related to
Rider No. 18. See generafly 1987 Opinion & Order.

36. . Admitted in part, denied in part.  The averments in Paragraph 36 contain
conclusions of law to which no response is required. It is admitied that the Facilities were not
included as parties to the Complaint. By way of further response, the NRG Companies arc not
seeking modifications to the PPAs to which the Facilitics_ are partics. This is not a narrow
contract dispute between defined parties, but a regulatory proceeding regarding changes to a filed
tarift’ of which the affected public has been provided notice. The requirements of due process
depend in part on the nature of a case. fn re Upset Sale, Tax Claim Bureau of Berks County, 505
Pa. 327, 333, 479 A.2d 940, 943 (1984). “In the administrative hicld the desiderata are notice
and opportunity to be heard.” See Fiore v. Bd. of Fin. & Revenue, 534 Pa. 511, 517, 633 A.2d
1111, 1114 (1993} (citing Conestoga Nat 'l Bank v. Patterson, 442 Pa. 289, 294-95, 275 A.2d 6,
8-9 (1971)). The NRG Companices put the FFacilities on notice ol the possible revision ol Rider
No. 18 when the Facilities were served with a copy of the NRG Companies’ Complaint. Such
notice is adequate in the context of this proceeding, as it has been deemed adequate in past
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proccedings related to Rider No. 18, See generally 1987 Opinion & Order. The Facilities could
petition to intervenc in this proceeding if they had any interest. To date, they have not done so.

37.  The averments in Paragraph 37 are conclusions of law to which no response is
required. The case cited spcaks for itsclf. Any interpretation, characterization or quotation
thereol is denied. By way of further response, the NRG Companies are not required to join the
Facilitics. [n any case, it is within the discretion of the Commission to determine procedural
questions regarding the addition or intervention of parties to an administrative proceeding,
subject to the basic requirements of due process. See Pittsburgh v. Pa. Pub. Util. Comm 'n, 153
Pa. Super. 83, 80, 87, 33 A.2d 641 (1943). By way of further response, the suggestion in
footnote 9 to Duquesne Light’s Preliminary Objections that the NRG Companies should not be
allowed to amend the Complaint because it might prejudice the Facilities or the parties is without
merit.  As previously noted, the NRG Companies filed the Complaint within the time allowed
under the Commission’s rules, The Presiding Officer may allow the submission of supplemental
dircet testimony on motion and good cause shown by a party in interest. Prehcaring Order, p. 11.
Also, the Presiding Officer could join the Facilitics sua sponte in order to avoid delay or the
Commission could simply allowlfor additional process (such as written comments) following a
format order in this proceeding.” These measures would cure any potential prejudice.

38.  The averments in Paragraph 38 are conclusions of law to which no response is
required. To the extent a response is required, the averments are denied.

39. Paragraph 39 merely incorporates prior paragraphs to which the NRG Companies
alrcady have responded; therefore, a response is not required.

40.  Admitted in part, denied in part.  The Complaint speaks for itself. Any

interpretation, characterization or quolation thereof is denied. Paragraph 40 contains conclusions

* Alternatively, the Commission could direct as relicf in this dispute that Duguesne Light make a subsequent tarit?
supplement filing 1o eliminate or modify Rider No. 18, to which filing interested partics could respond.
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of law to which no response is required. By way of further response, Duquesne Light
mischaractcrizes the relief requested. The NRG Companies have not asked the Commission to
modify the PPAs. Rather. the NRG Companies are simply asking the Commission to ensure
Rider No. 18 is just, rcasonable and non-discriminatory—a matter clearly within the
Commission’s jurisdiction.

41.  The averments in Paragraph 41 are conclusions of law to which no response is
required. The authorities cited speak for themselves. To the extent a response is required, the
averments are denied.

42.  The averments in Paragraph 42 are conclusions of law to which no response is
required. The case cited speaks for itself. To the extent a response is required, the averments are
denied. By way of further response, Frechold Cogeneration Assocs., L.P. v. Bd. of Regulatory
Comm'rs, 44 F3d 1178 (3d Cir. 1993), stands for the much narrower proposition that a state
regulatory authority cannot unilaterally revisit specific PURPA power purchase agreements that
it has approved. Frechold docs nothing to change the fact that the FERC regulations expressly
provide that qualifying facilitics and utilities may negotiate rates and terms that differ from what
is required under the regulations. 18 C.F.R § 292.301(b)(1). Nevertheless, the NRG Companics
are not proposing that the PPAs be revisited. The actual terms of the PPAs would remain
unchanged should the Commission revise Rider No. 18. Moreover, Duquesne Light has not
alleged that the PPAs were actually approved by the Commission, so Freehold is inapplicable.

43, The averments in Paragraph 43 arc conclusions of law to which no response is
required. The casc cited speaks for itsell. To the extent a response is required, the averments are
denied. By way of further response, the NRG Companics have not requested that the
Commission modily the PPAs. Becausc it is a provision contained in a Commission-approved

tarift; 1t 1s clear that the Commission is the appropriate forum to address Rider No. 18. In fact,
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the Commission has considered proposed changes to Rider No. 18 in the past and recognized that
the price component of Rider No. 18 can be modified. See 1987 Opinion & Order 4 (stating that
a project mecting the requircments of Rider No. 18 “would be entitled, as a matler of law, 1o the
Rider No. 18 rate, ar least untit the Commission approves the modification of [Duguesne Light's]
fariff””) (emphasis added).

44.  The avermenlts in Paragraph 44 contain conclusions of law to which no response
is required. The case cited speaks for itsell. To the extent a response is required, the averments
are denied. After reasonablc investigation, the NRG Companies arc without knowledge or
information sufficient to form a belief as to the truth of the averments regarding the purpose of
Rider No. 18. However, the averment that Rider No. 18 was adopted spectfically to establish
Duquesne Light's “avoided cost rate™ appears to conflict with the Commission’s comments in
1987 upon considering proposed changes to Rider No. 18: “[W]e have not examined Duquesne’s
avoided cost filings for compliance with our rcgulations and can make no determination
regarding the accuracy of rates set forth in those filings. Accordingly, it would not be acceptable
to .accord the avoided cost filings the force and effect of law by virtue of inclusion in the
Company’s tariff.” 1987 Opinion & Order at 7. By way of further response, the PPAs do not
expressly establish a numeric price for power, but generally reference to the Tariff as it may be
in cfiect “from time to time.” Moreover, Duquesne Light retains the right under the PPAs to
“unilaterally”™ apply 1o the Commission to terminate or modify the Tarifl. In light of thesec
provisions, the partics appear to have anticipated that the price for power as set in the Tariff may
change, and that Duquesnc Light may request such a change from the Commission. This makes
sense when considering that the PPAs are “evergreen,” meaning that that they do not have an

cstablished termination date. Rather, they are sct to terminate once Duquesne Light no longer
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has an applicable tariff provision and/or is no longer compelled by law to purchase power from
the Facilities.

45.  The averments in Paragraph 45 arc conclusions of law to which no response is
required. To the extent a responsc is required, the averments are denied. By way of lurther
response, Duquesne Light does not appear to have changed or otherwise reconsidered the price
for power under Rider No. 18 to its Tarift for over three decades. This failure is all the more
acute in light of the emergence of a competitive gencration market in Pennsylvania. The failure
of Duquesne Light to update Rider No. 18 in the response to dramatic changes in the regulatory
environment suggests that Rider No. 18 is unjust and unreasonable.

406. Paragraph 46 merely incorporates prior paragraphs to which the NRG Companies
already have responded; therefore, a response is not required.

47.  The averments in Paragraph 47 arc conclusions of law to which no response is
required. To the extent a response is required, the averments are denied. By way of further
response, the NRG Companies have simply requested that the Commission ensure that Rider No.
18 is just, reasonablc and non-discriminatory. The Commission has the authority under the
Pennsylvania Public Utility Code and the PPAs to do so. The NRG Companies arc not
requesting the termination or modification of the PPAs.

48.  The averments in Paragraph 48 are conclusions of law to which no response is
required. To the exient a response is required, the averments are denied.

49, The averments in Paragraph 49 are conclusions of law to which no response is
required. To the extent a responsc is required, the averments are denied.

50.  The averments in Paragraph 50 are conclusions of law to which no response is

required. To the extent a response is required, the averments are denied.
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51.

customer of Duquesne Light. The averments in Paragraph 51 contain conclusions of law to

which no response is required. To the extent a response is required, the averments are denied.

WHEREFORE, for the foregoing reasons, and because Duquesne Light Company
cannot establish with legal certainty that NRG Power Midwest LP and the other NRG

Companies may not seek review of Rider No. 18 to the Tarilf, the Preliminary Objections must

be denied in their entirety.

DATED: November 22, 2013

17659287.6
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Admitted in part, denied in part. [t is admitied only that NRG Midwest is not a
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Westlaw.
64 Pa.P,U.C. 388, 0087 WL 1378805 (Pa.P.U.C.)

C
Pennsylvania Public Utility Commission, ¢t al.
v,
Duquesne Light Company
R-860556, R-860556C001

Pennsylvania Public Utility Commission
July 16, 1987; entered July 20, 1987

ORDER rejecting proposed tariff supplement,
P.U.R. Headnote and Classification

1.
COGENERATION

$24 - Rales - Availability of current tarifT - Reliance
upon tariff for project development.

Pa.P.U.C. 1987

An electric utility's proposed tariff supplement, that
would limit the availability of its current tariff rider
for the purchase of clectric energy from qualifying
small power production facilitics that usc renew-
able resources, was rejected, becausc  certain
projects in the development stage had relied upon
availability of the current tariff rider, and had ex-
pended substantial sums toward project develop-
ment,

Pennsylvania Public Utility Comnission, ¢t al. v
Duquesne Light Company

P.U.R. Headnote and Classification

2,
COGENERATION

524 - Rates - Determination ol appropriate tariff -
Negotiations - Grandfather clausc.

Pa.P.U.C. 1987

fn order to allow a developer of a qualifying smali
power production facility (QF) that has a contract
for the sale of clectric cnergy with an clectric util-
ity, but that has not yet commenced construction, a
“window™ during which it could determine whether

Page |

or not to proceed with a project, the commission al-
lowed the utility the option to file a revised tarilf
supplement to limit the availability of the current
tariff rider for the purchase of electric cnergy from
a QF, that contained provisions for the grandfather-
ing of facilitics that: (1) arc subject to a contract
dated prior to the ¢ffective date of the revised tarifT
supplement and arc supplying clectric encrgy, or
have commenced construction of facilitics 1o sup-
ply clectric energy within sixty days of the effective
datc of the revised tarniff; (2) arc currently supply-
ing clectric cnergy to the utility under the terms of
the current rider, but that are not subject to an ¢x-
ecuted contract; and (3) are negotiating with the
utility for a contrict bascd upon the current rider.

Pennsylvania Public Utility Commission, et al. v
Duquesne Light Company

P.U.R. Headnote and Classification

i
COGENERATION

s17 - Contracts - Grandfather clause - Scrious nego-
tiations.

Pa.P.ULC. 1987

Because the commission will only accept the grand-
fathering of projects that have been “seriously ne-
gotiating™ with an eclectric wtility for a contract
based upon the current tariff rider for the purchasc
of clectric energy Irom qualifying small power pro-
duction facilities, it stated that some indicia of seri-
ous negotiations would include the following: (1)
cvidence of Federal Energy Regulatory Commis-
sion certification pranting qualifying slatus to the
facility: (2) a statement of project definition includ-
ing preliminary project design; (3) letter of intent or
similar evidence of host site control; (4) evidence
of adequate fucl supply consistent with anticipated
project life and cnergy production; {5) a plan for
obtaining all necessary project licensing; and {6)
preliminary evidence of Tinancial feasibility of
project and a preliminary financing plan, p. 391,
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64 Pa.P.ULC, 388, 0087 WL 1378805 (Pa.P.U.C)

Commissioners Present:

Pennsylvania Public Utility Commission, et al. v
Duquesne Light Company

Bill Shane, Chairman
Linda C. Talialerro
Frank Fischl

William H. Smiith

By the COMMISSION:

OPINION AND ORDER

On December 12, 1986 Duquesne Light Company
(“Duquesnc”) filed Supplement No. 34 to Duquesne
Light Company Tariff Pa.P.UC. No. 1[5
("“Supplement No. 347). By this filing, Duquesne
proposed 1o limit the avaitability of its current
Rider No. 18, Rate for Purchase of Electric Encrgy
from Customer-Owned Rencwable Resources Gen-
erating Facilitics, 10 these facilitics that had a con-
tract with Duquesne dated prior to February 10,
1987, the effective date of Supplement No. 34, and
that were supplying cnergy or constructing facilities
to supply energy to the Company. By Order adop-
ted January 22, 1987, entered January 28, 1987, we
suspended Duquesne's filing to August 10, 1987 or
until further Order of the Commission pursuant to
66 Pa. C.5, §1308(b), On January 29, 1987 LTV
Steel Company, Inc. (*LTV") filed a Complaint
against Duquesne regarding Supplement No, 34, On
Febroary 9, 1987 the Olfice of Consumer Advocate
("OCA™) filed a Notice of Intervention in the pro-
ceeding.

Rider No. 18, which has continued in cffect during
the suspension period, requires Duquesne 1o pur-
chase clectric energy from qualifying small power
production facilitics "N at a rate of six cents (.06)
per kwh NS if the facility is located in Duquesne's
service territory and uses “renewable resources
such as small scale hydro facilitics of 30 megawatts
or less, biomass, waste, solar or wind."Supplement
No. 17 to Elcetric Pa.P.U.C. No. 15, Third Revised
Page No. 53. The original purposc of Rider No. 18
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was to encourage the development of facilities util-
izing renewable resources for generating electricity.

According to Duquesne's cover letter dated Decem-
ber 12, 1986 accompanying Supplement No. 34,
since 1981 the Company has lost approximately
400 megawats of its industrial load, and expects to
have sufficicnt capucity through the year 2000 fol-
lowing the completion of the remaining nuclear ca-
pacity under construction. Duquesne avers that the
sixX cent rate exceeds its current avoided costs and
that by reducing this rate it hopes to save its cus-
tomers “millions of dollars over the next five to ten
years by avoiding excessive payments for unneceded
power.”

Duquesne acknowledges that “certain cntities with
qualifying facilitics under construction might be af-
lected by this change in rates if a purchase contract
is not signed prior to the effective date of Supple-
ment No. 34."Duquesne proposed to mect with
these entities to discuss their current situation and
the purchase of power. Due to our concern that de-
velopers that have relied upon the availability of
Rider No. I8 be treated equitably, we suspended
Supplement No. 34 for six (6) months to August 10,
1987 or until further Order of the Commission.

On February 19, 1987 the Commission's Law Bur-
cau served a sct of data requests upon Duguesne in
an cffort to determine what proposed projects, il
any, should be grandfathered under Rider No. (8§,
Under cover of letter dated March 23, 1987
Duquesne submitted its responses to the Law Bur-
cau's data requests, We will dircet the Law Bureau
to file the responses to the data requests with the
Sccretary so that the record on this proceeding will
be more complete. Because portions of this inform-
ation were photocopics of items that developers
provided to Duquesne on a confidential basis, our
Order of today's date will include standard ordering
paragraphs designed to protect the confidentiality
of this information.

Duquesne's  responses  identify  four (4)  small
projecls lotaling approximately 1.8 MW that are
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on-line and that qualify for Rider No, 18, ]'N3Onc

project of S MW qualifying under Rider No. 18 is
the subject of an exceuted contract and is under
construction. Onc other [0 MW project quali-
fying for Rider No. 18 is the_subject of an ¢xecuted
power purchase agreement.

Duquesne further identificd approximately sixteen
(16} additional projects that have been the subject
of contact and/or negotiations between Duquesne
and the projects' developers. Of these projects
Dugquesne considers four (4) 1o be active. NG
Duquesne avers that the remaining projects “have
been cancelled or de not qualily as small power
producers, or the projects are considered Lo be in-
active because we have reccived no contact during
the last year."Data Response No. 6(a) and 6(b).
There appear to be seven or cight prajects classified
as “inactive™ that may qualify for Rider No. 18,

DISCUSSION

[1T The instant proceeding requires us o consider
the interests of qualifying facilitics that have relied
apon the availability of Rider No. 18, In the ab-
sence of Rider No. 18, Duquesne would be oblig-
ated to pay rates to new projects based on cnergy-
only eredits in accordance with our regulations im-
Elcmcnling PURPA at 52 Pu, Code §§37.31 ¢t seq.

With the drop in Duquesne's load and the re-
cent and imminent addition of capacity from Perry |
and Beaver Valley I, it appears that Duquesne
would not be obligated to pay capacity credits to
new qualifying facilities, and that $.06 per kwh
may be higher than the rate otherwise required by
our regulations at 32 Pa. Code §§ 57.31 o seq.
However, tariffs have the force and effect of law,
Brockway Glass Co., Inc. v, Pennsvlvania Pub.
Utility Commission, 63 Pa.Cmwlth, 238, 437 A.2d

1067 (1982), Stteler v. Bell Teleph, Co. of

Pennsylvania, 32 Pa.Cmwhih, 319, 379 A2d 339
(1977). Therefore, any projeet that met the require-
ments of Rider No. 18 would be entitled, as a mat-
ter of law, to the Rider Ne. 18 rate, at least until
stuch time as the Commission approves the modifie-
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ation of the Company's tariff. Because it appears
that certain project(s) in the development stage
reasonably may have relied upon the availability of
Rider No. 18, and have expended substantial sums
toward the project(s) development, we conclude
that Duquesnce's Supplement No. 34 in its present
form should be rejected. As stated above, Supple-
ment No. 34 proposes (o prundfather only thosc
projects that are subject (o a “contract dated prior (o
February 10, 1987, and are supplying cnergy, or
constructing facilitics 10 supply ¢lectric energy, 1o
the Company..."Ulilizing the information supplicd
by Duquesne in response to the Law Bureau's dara
requests it appears that OF!‘% four (4} projects meet
these dual requirements. These projects repres-
cnt approximately 6.8 MW,

[2] Although we reject Duquesne’s Supplement No,
34 in its present form, we are in basic agreement
with the proposal to curtail the availability of the
Rider No. 18 rate, Therefore, we will give
Duquesne the option to file a revised tariff supple-
ment, to be effective on five days' notice, which
would grandfather the following classes of projects.

First, we would accept grandfathering of facilities
that: a) arc subject 1o a contract dated prior to the
cffective date of the re vised tariff supplement, and
b) arc supplying electric energy. or have com-
menced construction of facilitics to supply clectric
cnergy within 60 days of the ceffective date of the
revised tariff. This is similar, though not identical,
to Duquesne's original proposal. It would zllow a
developer of a facility that has a contract with
Duguesne but that has not commienced construction
a “window™ during which it could determine
whether or not to proceed with its project.

Sccondly, we would accept grandfathering of {acil-
ities that currently are supplying electric energy to
Duquesne under the terms of Rider No. 18, but that
are not subject to an exceuted contract, We believe
that the cxclusion of this category of project by
Supplement No. 34 may have been inadvertent,
FNTO
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[3] Finally, we would accept grandfathering of
projects thal have been negotiating with Duguesnc
for a contract based on Rider Na. 18. By the term
negotiating, we mean more than a casual inquiry by
a developer and more than several intermittent con-
tacts between Duquesne and a project developer. in
short, we would require that a project must have
been the subject of scrious negotiations in order to
be entitled to grandlathered status under any re-
vised tariff supplement. Although “scricus ncgoti-
ations™ is a term that cannot be defined with any
degree of precision, some indicia of scrious negoti-
ations would include the following: 1) cvidence of
FERC certification granting qualifying status to the
facility; 2) a statement of project definition includ-
ing preliminary project design; 3) letter of intent or
simifar evidence of host site control; 4) evidence of
adequale fue! supply consistent with anticipated
project life and encrgy production; 5) a plan for ob-
taining all nccessary project licensing; and 6) pre-
liminary cvidence of {inancial feasibility of project
and a preliminary financing plan. This list is not
meant to be strictly construed. Evidence of a
project’s making substantial progress toward mect-
ing the enumerated criteria could be construed as
evidence of “scrious negotiations™.

Based on the information provided by Duquesne,
we arc able to identify onc project, the Mazzaro
Landfill Project, which meets the definition of hav-
ing been subject te “scrious negotiations”. We
would thercfore urge Duquesne to ¢xccufe a con-
tract with the developers of the Mazzare Landfill
Project based upon Rider No. [8 as soon as practic-
able, since the developers of this project have been
prepared to commence conslruction for scveral
months. With the exception of the Mazzaro Landfill
Project, we are unable to determine what projects,
iff any, should be grandfathered. Certainly, we can-
not adjudicate any potential projects' rights without
providing notice and an opportunity to be heard.
Therefore, if Duquesne exercises its option to file a
revised tariff supplement in accordance with this
order. we will require Duquesne to serve a copy of
this Order and its revised tariff filing upon all de-
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velopers identitied in its responses to the Law Bur-
can's data requests that potentially wounld qualify
under Rider No. 18, as well as any such projects
that inadvertently were omitted in Duquesne's re-
sponses. In the cvent that any developer fecls it has
conducted serious negotiations with Duquesne and
is unable to reach agreement with Duquesne on this
issuc, we would require such a developer to initiate
a formal proceeding at the Commission within
nincety (90) days of the effective date of the revised
ariff’ supplement to preserve its right to grand-
fathered status, and would place the burden of proof
in any such proceeding upon the project developer,

Our rejection of Duquesne's Supplement No. 34 in
its present form renders the Complaint filed by
LTV and the Notice of Intervention filed by OCA
moot. However, if Duquesne exerciscs its op-
tion to file a revised tarifl supplement in accord-
ance with the provisions of this Order, OCA and/or
LTV will have the opportunity to file a complaint at
that time. We would require Duquesne to retain the
burden of proof with respect to any complaints filed
within sixty (60} days following the filing of its re-
vised tarifT supplement.

As a final matter, we would require any tariff sup-
plement filed by Duquesne in accordunce with this
Order to revise the fanguage at lines 5-9 of Supple-
ment No. 34 as follows: “For facilitics [with con-
tracts dated after the effective date of Supplement
No. 34] that do nol qualify under the provisions of
this Rider, the clectric energy will be purchased at s
rale bascd on the Company's avoided costs [as set
forth in the Company's current filing pursuant to 52
'a. Code Suction 57.33] as calcuiated in accordance
with the applicable Pa.P.U.C. regulations™. As
stated above, we have not examined Duquesne's
avoided cost filings for compliance with our regula-
tions and can make no determination regarding the
accuracy of rates set forth in those filings. Accord-
ingly, it would not be acceplable to accord the
avoided cost filings the force and efleet of law by
virtue of inclusion in the Company’s tariff; THERE-
FOREL,
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IT 1S ORDERED:

1. That Dugquesnc Light Company's Supplement
No. 34 to Tariff No. 15 is rejected as not in the pub-
lic interest.

2. That Duquesne Light Company may file a re-
vised tariff supplement in accordance with the pro-
visions of this Order within thirty (30) days of the
entry date of this Order.

3. That if Duquesne Light Company files a revised
tarifl supplement in accordance with Ordering
Paragraph No. 2, such tariff supplement shall be al-
lowed to become effective upon five (5) days' no-
tice, the investigation shall be terminated. and the
case marked closed,

4. That if Duquesne Light Company files a revised
tariff supplement in accordance with Ordering
Paragraph No, 2, it at that time shall serve a copy of
this Order and a copy of the revised tariff supple-
ment upon all project developers that have contac-
ted it regarding the availability of Rider No. [8.

5. That if Duquesne Light Company files & revised
tariff supplement in accordance with Ordering
Paragraph No. 2, it shall retain the burden of proof
with respect to any complaints filed regarding the
revised Lariff supplement within sixty (60) days fol-
lowing the date of filing.

6. That i Duquesne Light Company files a revised
tariff supplement in accordance with  Ordering
Paragraph No. 2, a project developer unable to
reach agreement with Duquesne on the issue of
grandfathered status must file a formal complaint
with the Commission within ninety (90) days of the
effective date of the revised tariff supplement in or-
der to preserve its right, if any, lo grandfathered
status. The project developer shall have the burden
of proof in any such procceding.

7. That the Law Bureau shall'file the Data Re-
spenses of Duquesne Light Company submitted un-
der cover of letter dated March 23, 1987 with the
Scerctary, subject to the following provisions:
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a. A protective order is hereby issued with respecet
to all materials identificd in subparagraph (h). All
persons now and hereafter granted access 1o the in-
formation identificd in subparagraph (b} shall use
and disclose such information ouly in accordance
with this Order. A copy of this Order shall be filed
with the materials identified in subparagraph (b).

b. That the Conlidential Information subject to this
Order are the attachments pertaining the Mazzaro
Landfill Project, the Cconcco-Montgomery Dam
Projcct, the Econeco-Emsworth Dam Praject, and
the Chambers Development Project,

c. That all Confidential Information shall be made
available to the Commission and its staff and to the
Office of Consumer Advocate for use in this and re-
lated proceedings and for all internal Commission
analysis, studies, or investigations. For purposes of
this procecding, to the extent that Confidential In-
formation is placed in the Commission's reporl
folders, such information shail be handled in ac-
cordunce with routine Commission procedures inas-
much as the report folders are not subjeet to public
disclosurc. To the extent that Confidential Informa-
tion is placed in the Commission's testimony or
document foklers, such information shall be scpar-
ately bound, conspicuously marked and accompan-
icd by a copy of this order. Public inspection of the
Confidential Information shall be permitted only in
accordance with this Protective Order,

d. That Confidential Information shall be made
available, upon request, to counscel for partics of re-
cord in this proceeding. Such counscl shall usc or
disclose the Confidential tnformation enly Tor pur-
poses for preparing or presenting evidence, cross-
cxamination or argument in this proceeding. To the
extent required for participation in this procceding,
a party's counscl may afford access te the Confid-
ential Information to the party's expert(s). No other
persons may have access to the Confidential In-
formation cxcept as authorized by further order of
this Commission or the presiding Administrative
Law Judge and ufter appropriate notice to
Duquesne Light Company and the applicable de-
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velopers giving them the opportunity to respond.,

¢. That prior to making Confidential Information
available to an expert as provided by subparagraph
(d), counsel for a party ol rccord shall deliver a
copy of this Order ta such expert and shall receive a
written acknowledgment from the cxpert in the
form attached to this Or der and designated as Ap-
pencdix A, The party furnishing Confidential In-
formation shall be notified promptly of the identity
of all persons providing access to such Confidential
{nformation pursuant to this subparagraph and sub-

paragraph (d}.

f. That any federa) agency which has access to and/
or receives copics of the Confidential Information
will consider and treat the Confidential Information
as within the exemption from disclosure provided
in the Freedom of Information Act as set forth at 5
1J.8.C. Scction 552(b)<) until such time as the in-
formation is found to be nonconfidential.

¢. That any state agency which has access ta and/or
receives copies of the Confidential Information will
" consider and treat the Confidential Information as
within the exemptions from disclosure provided in
the Pennsylvania “Right-to-Know™ Act as set forth
at 65 8. Scetion 66.1(2) until such time as the in-
formation is found to be nonconfidential.

h. That any public reference to Confidential In-
formation by the Commission or by counsel or per-
sons afforded access thercto shall be to the title and
exhibit reference in sufficient detail to permit per-
sons with access to the Confidential Information to
fully understand the reference and not more, The
Confidential Information shall remain a part of the
record to the extent admitted for all purpoeses of ad-
ministrative or judicial review.

i, That part of any record of this proceeding con-
taining Confidential Information, including but not
limited 1o, all cxhibits, writings, direct lestimony,
crosscxamination, argument, responses to discovery
requests, briefs and including reference thereto as
mentioncd in ordering subparagraph (h) above shall
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be sealed for all purposcs. including administrative
and judicial review untess such Confidential In-
formation is refeased from the restrictions of this
Order either through the agreement of the parties or
pursuant to an order of the Adminisirative Law
Judyge or the Commission.

j- That the parties affected by the terms of this Pro-
tective Order shall retain the right to (a) question or
challenge the conlidential nature of the Confiden-
tial Information, or the admissibility of Confiden-
tial Information into the record in this proceeding,
(b) refuse or object to the production or admission
of Confidential Information; and (¢} seck additional
ticasures of protection of the Confidential Informa-
tion beyond thase provided in this Order,

8. That a copy ol this Order be served upon
Duquesne Light Company, the Office of Consumer
Advocate, LTV Steel Company, Ine., O'Brien En-
ergy Systems and Manus Corporation.

Appendix A

ACKNOWLEDGMENT OF PROTECTIVE OR-
DER

TO WHOM IT MAY CONCIERN:

The undersigned, an expert, witness, consultant or
cmployee of the undersigned cmployer, has read
and understands the Protective Order entered under
date of July 20, 1987 in this proceeding docketed as
above, which Order deals with the treatment of
Confidential Information. The undersigned agrees
1o be bound by and to comply with the terms and
conditions of said Order.

Dated:

Address
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and express no opinion thercon,

Employer FN& Gricco Windmill, Holioway Wind-

FNI Pursuant to the provisions of Scctions
201 and 210 of the Public Utility Regulat-
ory Policies Act of 1978 ("PURPA™), 106
U.S.C. §796(17) through (22) and 16
1.5.C. 824a-3,

FN2 Or a rate based on avoided increment-
al operating and capacity costs when such
rate exceeds six cents per kwh.

FN3 Beaver Valley Power Co. (Patterson
Dam) and three windmills,

FN4 Beaver Falls Municipal Authority
{Townsend Dam).

FN5 Wildwood Power Station. Duquesne
avers that, to the best of its knowledge, this
project has been abandoned.

FN6 O'Brien  Energy Corp. {Mazzaro
Land[ill): Econcco (Emswaorth Dam); Eco-
ncea (Montgomery Dam); and Chambers
Development (Monrocvilie).

FN7 Pursuant to 32 Pa, Code §37.34(h),
energy credits are to be equal 1o the util-
ity's highest cost source of encrgy. When
based upon the utility's own gencration, the
credits are to include costs of fuel, variable
operations and maintenance expenses, and
any other costs associated with that gener-
ation. At the option of the qualifying facil-
ity, cnergy credits are to be based on actu-
al, projected, or levelized projected costs.
Projections of avoided chergy costs are not
required beyond a ten (10) year period.
Duquesne avers, in the cover letter accom-
panying Supplement No. 34, that its cur-
rent avoided costs arc “about two (2) cents
per kilowat-hour."We have nol examined
the accuracy of Duquesne's calculations

mill, Beaver Valley Power Co., and Beaver
Falls Municipal Authority, Sce Data Re-
sponse No. 5.

FN9 Duquesne has a contract with Wild-
wood Power Station, a 10 MW facility 1o
be lucled by woodchips and coal, dated
October 24, 1983, Duquesnc avers that its
last communication with Wildwood's de-
veloper took place on January 9, 1984, and
that, to the best of its knowledge, the
praject has been abandoned. We have, of
course, no information from Wildwood.

FNIO It appears that Duquesne has been
purchasing the output of the 001 MW
Beechwood Farms Windmill, which went
into operation on January 6, 1983, inde-
pendently of any contract.

FNI1 By letters dated February 6 and
April 15, 1987 counsel for Duguesne re-
quested and received extensions of time to
file Answers to LTV's Complaint stating,
in part, that the partics “have agreed in
principle to a Scitlement of all litigation ...
Upon consummaltion of the settlement ar-
rangements..., LTV Steel anticipates with-
drawing this Complaint™.

ENID OF DOCUMENT
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¥ PENNSYLVANLA
* PUBLIC UTILITY COMMISSION
Harrigburg, PA 17120

Public Meeting held Jungq 21, 1985

Counigsioners Present: - "
. .

Linda C. Tallaferro, Chairman
James H. Cawvley
Frank Fischl

Bill Shane
Collection of Amounts Paid, for Energy Docket No. .
. Purchases from Bethlehew Steel P-850039. -
Corporation, from PPEL Ratepayers { ,, l
, ORDER GRANTING RATE RECOGNITION - JuL 2 W " .
OF PURCHASED POWER COSTS i ‘
e "

- BY THE COMMISSION:

Pennsylvania Pover & Light Company (PP&L) and Bethlehem Steel
Corporation (BSC) conducted negotiations concerning PPEL's purchase of
cogeneration energy from BSC's Bethlehem plant. PPAL 1s required to
purchase cogeneration energy and capacity by Section 210 of the federal
Public Utiliey Regulatory-Policies Act ("PURPA §210") (16 U.S.C. $§B24a-3)
and Federal Enexgy Regulatory Commission (FERC) regulations adopted
pursuant thereto. Absent an agreement between BSC and PPSL, PP&L could
be required by law to pay its avolded costs for such.energy and capacity.
The Commssion has adopted its own cogeneration regulations concerning
the determination of the cnsts Pennsylvania utilities must pay cogenerators.

(See 52 Pa. Code $57.31, et seq.).

: Taken together, these authorities require that such purchases

be made at a price equivalent to the "full avoided cost” or highest cost
scurce of energy that the utility is buying or producing itself. These
authorities also expressly allow the qualifying facility the bepefit of |
arrangements which provide for levelired payments, even though payments

at times (particularly during the early years of the arrangement) may
exceed the full avoided cost at such times. However, qualifying facflities
and utilities may agree on different arrangemente, including those

pertaining to price.

Additibnallx;mfh&L_hns_a_du1y=appxoved~tanifﬁfgﬁiled=vith=this_'

Commission as Supplement Noi 17 vo Tariff-Electric Pa. P.U.C. Ko. 199
{“Pioneer Rate,” Rule 6E), which provides prices to certain classes of
alternative energy producers, vhich may serve as an alternative to
application of the Commission’s regulatione. "

Appendix B



PP4L ‘and BSC have «nrered into = proposed n‘refﬁenl scteing
price provisions app}icable to the purchace
The propoked agreement Incorporstes the
‘PPLL"a Ploheer Rete; but alsoe tncorporatec
" provisions similsr to thowe ser forth in our regulstions, One of the
conditions precedeat to the sffectivencss of the q;reu-ent 1¢ pbrainiang
spproval of this Cowmigeion where "deemed necescary” by the p-rxten.
Apparently, PPEL deems necewssry ovur approval of the rate terms of che_
proposed agreement and approval of. collection of smounks paid to BSC,
for energy purchases, from, PRaL's ratepayers, though the Energy Cost
Rate (ECR), or irs future cquiulut. PPeL has f{led & Perition expressly

steking thic approval. . . .

. forth (a}wq. condlclone snd
of electric energy by PPAL.
price ceroe ss set forch in

Me think PPEL’s request for this Telief sousvhat redundant,
since we previously spproved the Ploneer Rate Yariff which, as noted
above, 15 the precise basis for the paymenis co be made to BSC. Having
approved thic tarifl, Lt would' hq uncanscionable for us to suggest thac
rates thus established could be' unjust or unrellanabll ond 8 fortiord we
think loplicic in our approval of the teriff our approval alsc of collection
of such smounts from ratepayers. Nonetheless, we recognize we have oot
previcusly explicitly apprived the collection of such amownts frou
Tat&payErs. We take thic DppoTtusity to do so and trust thisz Order vwill
finally yesolve any questions comcerning such rate collections. 'The
basis for both our approval: of the Flopear Rate and sllowvance of ECR
Tecovery is that ratepsycts will yrecelve significant benefits from such
transscticon. If the price for auch purchases is at the 2evel of or
belov the cost for purchasing or gu:entln; eacrgy & acdlicy would
-otheruice Incur, Tatephyars ciam cuffer ‘oo "cost d.!.t.ulunnz!- Thic Le
‘true evep 1f such prices sre at tisec higher than utflicy costs, 1if over
a1l the coste are no higher. Additionally, such alrernative snezgy
souices offer the advastages of greater system diveraity, smaller capscity
addition fncremento, better load management, closer mstch of capacity
sdditions to load growth projectioos. leso atility capital ar risk, durl
utidiration of limiced rassurces, rencvable resourcca or wasce produces,
snd actaining other social and cavivonscatal gosls (crash burning,
et}

In the instant cdoe, Bethlehem Steel Corporatifon (lSl’.‘) has an
instelled IO megawart cogenaraticn facilizy using coke Oven gas and

biasc furnace gas asx 1ts prinary fut.l. foput. Tha factlicy bwas been
certified by FERC ae = qu.ufylm faeility. Sipce the prisary fuel

input 1s & waage produce, PPiL's Ploncer Rate 1w applicable eé so altermative
to applying the Commisaion’s ragulatioms, and PPLL and BSC have sgreed .
to itE-uge,

In fece, spplying :lu Ploneer Rate over an extended period of
time will vesult in paywents te BSC that are below full avoided comts.
Since these prices sre putsuant to tha Plopeey Rate provisjons and siace
BSC qualifles for those provieione, tha rates are autowaticslly just,

rescovable and in the public intefeac. Any paywents pursuant to thie
tayiff are recoversble under thh appropriace ECR or its futurs equivalenc.




..\z;":-'zw,v‘-;]\-:i -2

s .

We vill nore one ares of additionsl concern.
aAgreemeani 1® 0n & yrar~to-ycafr basils, albelt with a tvelvermanth natice
af termiaat1on requifement. We direct PPEl's attention to 37 Ps. Code $57.32{s)
which stagen “Long Term contracts are encouraged,” and to $37.34{c){?)(1) -
vhich states “Wherever practicel the term of the contrace should be
baxed on the useful 1ife of the quelifying facility.” While the laczer
scction ix Among those provislons related to purchsses of capacity, the
fotent of the vregulatfons 1s that' longer term contracts are preferable.
Hothing in ¢he Plonter Rate can be construed to limit $ts application to
contract perlods of one yesr. Extremily short term contracts will
deprive many potential qualifying facilitiec of the certainty aecessary
for financiog of generally undercakiag these projects. The provisions
of the Plopeer Rate offer advantsges to sbme qualifying facilitdes,
vhich ve endorse, but this tariff should be available over & longexr term

vhen the qualifying facility so desires.

Fipally, we expressly note that neicher federal lesv or regulstions
ner state law Or regulations regquire our approval of the terme and
conditions of an sgressent between & utility and quslifying faciltey.

We axe specifically giving our approval o the rete terms of the proposed
sgreemenr in the instant case”(although presumably unnecessary, due to
prior approvél of the Plooeer Race) afnce we have been ssked to do sa.

We are slso expressly approving ECR collection of the rates. Beyond
those issues, the pther torms BT tho, sagreeaent are subjett to megotistion

between the partics, unless a parcy l.'pvol:es our jurisdiction to settle a
dispuce. Our only additional. y: ﬂlu&ent 1s that the executod agreement
be filed with the Commission, Set forth-at 52 Pa. Code $37.32(c})(2).

The proposed

: Consistent with our apprpval of the Floneer Rate; consistent
with our Orders In similar h-uncqc and, consiatent wvith statutery and
regulatory authority, we will'granti the reuef requested i PPSL'c

Fetition; THEREFORE,
1T 1S ORDEMED:

1. That the energy coste l‘f&l. incurs by purchasing encrgy

from Bethlehen Stael Corporatiem, pursdunt to Supplenent No. 17 to
Tariff-Electric Pa. P.U.C. 'No. 199 and pursuant to the rate terms of the
proposed agrecnent, attached as Exhibit VA" co PPéL's Petition, Docket

No. r-350039, filed June &, 1985, are appYoved a5 just, rn-onlbh and

in cthe public 1n:¢reu.

That FPEL is hereby suthorizdd to fully collece all
energy charges fesulting from said, qrcment\ and frea this snd sny
applicscion of ite Supplesent Ro. 17 to Tarif¥-Electric Pa. P.U.C.
Ko. 199, by including auch fo.its Energy Cost ‘Wate or such other sethod

2.




a5 @may In the future Teplace or take Cthe place of the Dohergy Cont Race,
£% & Jutc and resronable legal rete fixed, by [inal Order of the Cowmamlsslon.

I3

. BY THE COMMUSSION,

(SEAL}

ORDER ADOPYED: June 21, 1985

oroa mirenen: YUN 25 1985




CERTIFICATE OF SERVICE
Docket Nos. R-2013-2372129 et al.

| hereby certify that | have this day served a true copy of the foregoing Answer of NRG
Power Midwest LP, NRG Energy Center Pittsburgh LLC, and Reliant Energy Northeast LLC to the
Preliminary Objections of Duguesne Light Company to the Complaint of NRG Power Midwest LP
upon the parties, listed below, in accordance with the requirements of 52 Pa. Code § 1.54 (relating

to service by a party).

VIA ELECTRONIC AND FIRST CLASS MAIL

Robert H. Hoaglund, Il, Esq.
Tishekia E. Williams, Esq.
Duquesne Light Company

411 Seventh Avenue, 16th Floor
Pittsburgh, PA 15219
rhoaglund@duglight.com
twilliams@duglight.com

Michael W. Gang, Esq.

Anthony D. Kanagy, Esq.

David B. MacGregor, Esq.
Christopher T. Wright, Esq.

Post & Scheill, P.C.

17 North Second Street, 12th Floor
Harrisburg, PA 17101-1601
mgang@postschell.com
akanagy@postschell.com
dmacgregor@postschell.com
cwright@postschell.com

Counsel for Duquesne Light Company

Candis A. Tunilo, Esq.
David T. Evrard, Esq.

Amy E. Hirakis, Esq.

Office of Consumer Advocate
555 Walnut Street

Forum Place, 5th Floor
Harrisburg, PA 17101-1923
ctunilo@paoca.org
devrard@paoca.org
ahirakis@paoca.org
(C-2013-2379084)

Sharon E. Webb, Esq.

Office of Small Business Advocate
300 North Second Street, Suite 1102
Harrisburg, PA 17101
swebb@pa.gov

{C-2013-2380474)

17659287 .6

Charles Daniel Shields, Esq.

Scott B. Granger, Esq.

Bureau of Investigation & Enforcement
Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265
chshields@pa.gov

sgranger@pa.gov

Theodore S. Robinson
Citizen Power

2121 Murray Avenue
Pittsburgh, PA 15217
robinson@citizenpower.com
Counsel for Citizen Power

Todd S. Stewart, Esq.

Hawke McKeon & Sniscak LLP

P.O. Box 1778

100 N. Tenth Stireet

Harrisburg, PA 17105-1778
tsstewart@hmslegal.com

Counsel for Interstate Gas Supply, Inc.

Derrick Price Williamson, Esq.
Barry A. Naum, Esq.

Spilman Thomas & Battle, PLLC
1100 Bent Creek Blvd., Ste. 101
Mechanicsburg, PA 17050
dwilliamson@spilmanlaw.com
bnaum@spilmaniaw.com
Counsel for U.S. Steel

Scott J. Rubin, Esg.

333 Qak Lane

Blocomsburg, PA 17815-2036
scott.).rubin@gmail.com
Counsel for { B.EW., Local 28
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Harry S. Geller, Esq.

Patrick M. Cicero, Esq.
Pennsylvania Utility Law Project
118 Locust Street

Harrisburg, PA 17101
pulp@palegalaid.net

Counsel for CAUSE-PA

Pamela C. Polacek, Esq.
Teresa K. Schmittberger, Esq.
McNees Wallace & Nurick
100 Pine Street

P.O. Box 1166

Harrisburg, PA 17108-1166
ppolacek@mwn.com
tschmittberger@mwn.com

Counsel for Duquesne Industrial Intervenors

(C-2013-2385292)

Charlie King
Edward D. Christian

Snavely King Majoros & Assoc., Inc.
4351 Garden City Drive, Suite 350

Landover, MD 20785
charlieking@snavely-king.com
echristian@snavely-king.com
Consuitants for OCA

Roger D. Colton

Fisher, Sheehan & Colton
34 Warwick Road
Belmont, MA 02478
roger@fsconline.com
Consultants for OCA

David J. Effron

Berkshire Consulting Services
12 Pond Path

Northampton, NJ 03862
djeffron@aol.com
Consuitants for OQCA

DATED: November 22, 2013

176592876

CONSULTANTS 3
(VIA ELECTRONIC MAIL ONLY) ‘ '

Joseph L. Vullo, Esq.
1460 Wyoming Avenue
Forty Fort, PA 18704
jivullo@aol.com
Counsel for CAAP

Glenn A. Watkins

Technical Associates, Inc.

9030 Stony Point Parkway, Suite 580
Richmond, VA 23235
watkinsg@tai-econ.com

Consultants for OCA

Brian Kalcic, Consultant

Excel Consulting

225 S. Meramec Avenue, Suite 720-T
St. Louis, MO 83105
excel.consulting@sbcglobal.net
Consultants for OSBA

Jeffry Pollock

J. Pollock, Inc.

12655 Olive Bivd, Suite 335
St. Louis, MO 63141
jpollock@jpollockinc.com
Consultants for Dif
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Davld P. Zambitd,fEsq.
Counsel for NRG Power Mjtdwest LP,
NRG Energy Cent itteburgh LLC, and

Reliant Energy Northeast LLC



