
.COZEN 
^O'CONNOR 

November 22, 2013 David P. Zambito 
Direct Phone 717-703-5892 

. / > * • f « » i n • • / f - n w DirectFax 215-989-4216 
V I A H A N D D E L I V E R Y dzambitoficozen.com O ) _ 

s ^ 
r?i g m 

Rosemary Chiavetta, Secretary ^ 
Pennsylvania Public Utility Commission ^ 

23 

Commonwealth Keystone Building 
400 North Street, 2nd Floor North ^> 
P.O. BOX 3265 jr- r n 

Harrisburg, PA 17105-3265 ? ^ 0 

Re: Pennsylvania Public Utility Commission et af. v. Duquesne Light Company; 
Docket Nos. Rr2013-2372129, C-2013-2390562, etat. 

ANSWER OF NRG POWER MIDWEST LP, NRG ENERGY CENTER 
PITTSBURGH LLC, AND RELIANT ENERGY NORTHEAST LLC TO 
PRELIMINARY OBJECTIONS OF DUQUESNE LIGHT COMPANY TO 
THE COMPLAINT OF NRG POWER MIDWEST LP 

Dear Secretary Chiavetta: 

Enclosed for filing with the Commission please find the original Answer of NRG Power 
Midwest LP, NRG Energy Center Pittsburgh LLC, and Reliant Energy Northeast LLC to the 
Preliminary Objections of Duquesne Light Company to the Complaint of NRG Power Midwest 
LP in the above-referenced matter. All active parties to this proceeding have been served in 
accordance with the enclosed Certificate of Service. 

Please do not hesitate to contact me should you have any questions regarding this filing 
or require additional information. Please date-stamp the extra enclosed copy of the filing and 
return it with our messenger. Thank you for your attention to this matter. 

Sincerely, 

O^SN O'C 

By:1 David P^ZajiTbii 
Counsel for NRG Power Midwest LP, NRG Energy 
Center Pittsburgh LLC, and Reliant Energy 
Northeast LLC 

DPZJLB 
Enclosures 

cc: Administrative Law Judge Conrad A. Johnson (wa Electronic & First Class Mall) 
Per Certificate of Service 

305North Front Street Suite 400 Harrisburg, PA 17101 

717.703.5900 877.868,0840 717.703.5901 Fax cozen.com 

17659287.6 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

Pennsylvania Public Utility Commission 
Office of Consumer Advocate 
Office of Small Business Advocate 
Jacqueline and Robert Miller 
Gwendolyn L. LeVert 
Duquesne Industrial Intervenors 
Aimec-Marie Dorstcn 
Connie Schiavo 
NRG Power Midwest LP, NRG Energy Center 
Pittsburgh LLC, and Reliant Energy Northeast 
LLC 

v. 

Duquesne Light Company 

Docket Nos. R-2013-2372129 
C-2013-2379084 
C-2013-2380474 
C-2013-2383835 
C-2013-2383980 
C-2013-2385292 
C-2013-2386037 
C-2013-2386284 
C-2013-2390562 

ANSWER 
OF NRG POWER MIDWEST LP, NRG ENERGY CENTER 

PITTSBURGH L L C , AND RELIANT ENERGY NORTHEAST L L C 
TO PRELIMINARY OBJECTIONS OF DUQUESNE LIGHT COMPANY 

TO THE COMPLAINT OF NRG POWER MIDWEST LP 

AND NOW, come NRG Power Midwest LP ("NRG Midwest"), NRG Energy Center 

Pillsburgh LLC ("NRGP"), and Reliant Energy Northeast LLC ("REN") (together, the "NRG 

Companies"), by and through counsel, Cozen O'Connor, and hereby file an answer to the 

Preliminary Objections of Duquesne Light Company to the Complaint of NRG Power Midwest 

LP (the "Preliminary Objections") filed on November 12, 2013, by Duquesne Light Company 

("Duquesne Light"). Simply put, the NRG Companies have raised an issue with a provision in a 

tariff approved by the Pennsylvania Public Utility Commission ("Commission"), which 

provision is prudently considered in the context of this proceeding. Whether the tariff provision 

to be considered may impact contractual relationships wholly outside the scope ofthe base rate 
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case does not supply grounds to deny due process to any of the NRG Companies. In further 

support of their answer, the NRG Companies state as follows: 

I. BACKGROUND 

On September 26, 2013, the Commission entered an order in the above-captioned 

proceeding. That order explained that initial investigation and analysis of the proposed 

Supplement No. 81 to Electric-PA. P.U.C. No. 24 ("Supplement No. 81") indicated that the 

changes proposed by Duquesne Light "may be unlawful, unjust, unreasonable, and contrary to 

the public interest." Order, Docket No. R-2013-2372129, at 2 ("Initial Order"). The 

Commission's Initial Order further provided that "consideration should also be given to the 

reasonableness of [Duquesne Light's] existing rates, rules, and regulations." Id. (emphasis 

added); see also Prehearing Order Setting Litigation Schedule, Consolidating Complaints and 

Granting Petitions to Intervene, Docket No. R-2013-2372129, at 3 (Order entered Oct. 22, 2013) 

("Prehearing Order"). As a result, the Commission ordered that an investigation be instituted to 

determine the lawfulness of Duquesne Light's proposed rates, rules and regulations. In addition, 

the order specifically directed that the investigation "shall include consideration of the 

lawfulness, justness, and reasonableness of [Duquesne Light's] existing rates, rules, and 

regulations." Initial Order, at Ordering If 4 (emphasis added). The present proceeding, therefore, 

is in no way limited to an examination of only those tariff changes proposed by Duquesne Light, 

but is intended to consider the entirely of Duquesne Light's existing tariff Electric - PA. P.U.C. 

No. 24 (the "Tariff). 

On October 28, 2013, the NRG Companies filed their formal complaint at Docket No. 

C-2013-2390562 (the "Complaint") in the Duquesne Light base rate proceeding. Among other 

things, the NRG Companies expressed concern regarding Duquesne Light's Tariff Rider No. 18 
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- Rate for Purchase of Electric Energy from Customer-Owned Renewable Resources Generating 

Facilities ("Rider No. 18"), a provision contained within Duquesne Light's exist ing rates, rules, 

and regulations. Rider No. 18 establishes the price that Duquesne Light will pay for electricity to 

certain small generators that are also Duquesne Light customers. The concern of both NRG 

Midwest and NRGP is that after having been instituted some 32 years ago in 1981, after the 

deregulation of the electric energy market in Pennsylvania, after the passage of the Electricity 

Generation Customer Choice and Competition Act in 1996 and the Alternative Energy Portfolio 

Standards Act in 2004, Rider No. 18 and the price for power provided iherein has remained 

substantially unchanged. l l appears' that this may result in unreasonable discrimination 

benefitling certain customer-generators at the expense of Pennsylvania's competitive generation 

market and to the competitive disadvantage of olher customers wilh allernative energy projects. 

The NRG Companies have therefore requested that the Commission review the justification for 

maintaining this three decade-old tariff provision and determine whether it remains just, 

reasonable and non-discriminatory. 

To be clear, the NRG Companies are not requesting that (he Commission modify any 

power purchase agreements.1 Despite Duquesne Light's Preliminary Objections, there is no 

complex jurisdictional puzzle that must be solved here. The NRG Companies are simply 

requesting that the Commission investigate a previously Commission-approved tariff provision, 

which is unquestionably within the Commission's jurisdiction. See, e.g., Pa. Pub. Uiii Comm'n 

v. Duquesne light Co., Docket No. R-860556, 0087 WL 1378805 (Opinion & Order entered July 

1 In connection with its prepared direct testimony, NRG Midwest did submit two power purchase agreements and an 
agency agreement. These power purchase agreements set the price for electricity by indexing it to whatever the 
price may be in Duquesne Light's Tariff {i.e.. Rider No, 18). The agreemenis were submitted to illustrate NRG 
Midwest's direct interest as a purchaser of electricity at a price indexed to tlie Tariff. Importantly, both agreements 
grant Duquesne Light the ability to ''unilaterally" apply lo the Commission to terminate or modify the price for 
electricity contained in its Tariff. Duquesne Light's unilateral right to change the price without Federal Energy 
Regulatory Commission approval is further evidence that Rider No. 18 falls squarely within the Commission's 
jurisdiction. 
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20, 1987) (hereinafter, lhe "1987 Opinion & Order") (rale proceeding specifically addressing 

changes to Rider No. 18) (attached hereto as Appendix A). 

While some customer-generators selling power al prices indexed to the price contained in 

Tariff Rider No. 18 may be affected ifthe Commission deems modifications to Rider No. 18 to 

be necessary, they are no different in that respect than all the olher customers of Duquesne Light 

who will be affected by the Tariff changes affirmatively proposed by Duquesne Light in its 

Supplement No. 81. The cuslomcrs have been given notice ofthe proposed tariff changes and 

they may choose whether to participate in the proceeding. 

II. LEGAL STANDARD OF REVIEW 

fn deciding preliminary objections, the Commission must determine whether, based on 

lhc well-pleaded factual averments oflhe non-moving party, recovery or relief is possible. Dept. 

of Auditor General v. SERS, 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003); PJ.S. v. Pa. Stale Ethics 

Comm'n, 669 A.2d 1105 (Pa. Cmwlth. 1996). Any doubt must be resolved in favor ofthe non-

moving party by refusing to sustain the preliminary objections. Boyd v. Ward, 802 A.2d 705 (Pa. 

Cmwlth. 2002). All of the non-moving party's averments in the complaint must be viewed as 

true for purposes of deciding the preliminary objections, and only those fads specifically 

admitted may be considered against the non-moving party. Ridge v. Slate Employees' 

Retirement Bd, 690 A.2d 1312 (Pa. Cmwlth. 1997). Preliminary objections may only be 

sustained where it appears, with certainty, that the law will not permit the relief requested. Stilp 

v. Cmwlth., 910 A.2d 775, 781 (Pa. Cmwlth. 2006). 

17659287.6 



III. ANSWERS TO PRELIMINARY OBJECTIONS 

As a necessary predicate to all three ofi ts preliminary objections, Duquesne Light must 

convince the Commission that the NRG Companies, particularly NRG Midwest, are asking the 

Commission specifically to modify the terms of Iwo power purchase agreements (the 'WAs'") 

executed in the early 1980s between Duquesne Light and two small hydroelectric power 

generators (the "Facilities"). (See Preliminary Objections, 19, 33, 40.) Duquesne Light 

attached these agreements to the Preliminary Objections as Appendix B (Highly Confidential) 

and Appendix C (Highly Confidential), as well as a copy of a certain Revised QF Agency 

Agreement ("Agency Agreemcnf') between Duquesne Light and a predecessor-in-intcrest to 

NRG Midwest under which NRG Midwest is the ultimate purchaser of energy produced by the 

Facilities. (Preliminary Objections, Appendix D (Highly Confidential).) NRG Midwest is not a 

party to the PPAs, and its relationship with Duquesne Light is governed under the Agency 

Agreement. These agreements were also provided by NRG Midwest in connection with its 

prepared direct testimony. 

As a plain reading ofthe Complaint demonstrates, the NRG Companies have asked the 

Commission to review a provision contained in a Commission-approved tariff. 2 More 

specifically, the NRG Companies have asked the Commission to review Rider No. 18, a 

provision of Duquesne Light's Tariff that the Commission has had occasion to review in the past. 

See generally, e.g., 1987 Opinion & Order. NRG Midwest has not alleged a cause of action 

under any power purchase or other agreement, nor has NRG Midwest requested that the 

2 The NRG Companies emphasize that the standard of review on preliminary objections requires al! well-pled 
averments of fact in the Complaint to be viewed as true. The appropriate inquiry is whether, with certainty, the law 
would not permit the relief sought. It is Iherefore inappropriate, as Duquesne Light has done, to look to the 
submitted direct tesiimony of the NRG Companies and to use it to mischaracterizc the relief that the NRG 
Companies are seeking in the Complaint. Material issues of fact, including those raised in submitted testimony and 
responses to interrogatories, are more properly addressed al a later stage of the proceeding following discovery, and 
may be raised in a motion for summary judgment under 52 Pa. Code § 5.102. Nevertheless, the NRG Companies 
reserve the right to respond fully in the present answer to the various allegations in the Preliminary Objections. 

17659287.6 



Commission cither construe or modify the lerms of any power purchase or other agreement. The 

PPAs and the Agency Agreement were provided with the NRG Midwest testimony in order to 

demonstrate its relationship with Duquesne Light and the nature ofits interest in Rider No. 18. 

In any case, and as explained below, the PPAs do not set an express price for power, but 

merely reference the Tariff. Thus, while a modification to Rider No. 18 may affect the 

performance ofthe parties under the PPAs, as with any other agreement that incorporates the 

Tariff by reference, this does not mean that the actual terms of any such agreement would be 

directly or indirectly modified.3 

A. Duquesne Light's Preliminary Objection No. 1: Misjoinder 

Duquesne Light's preliminary objection alleging misjoinder of a cause of action is 

without factual support or legal merit and must be denied. The NRG Companies have asked the 

Commission to review a provision contained in a Commission-approved tariff. The specific 

provision is one that the Commission has reviewed in the past. NRG Midwest has not alleged a 

cause of action under any power purchase or other agreement, nor has NRG Midwest requested 

that the Commission either construe or modify the terms of any power purchase or other 

agreement. 

Duquesne Light asserts that the Agency Agreement and the PPAs are subject to the 

jurisdiction ofthe Federal Energy Regulatory Commission ("FERC") and argues that, in any 

case, the jurisdictional and remedial issues implicated arc simply too complex for the 

Commission to consider al this time. Because the NRG Companies are not bringing suit under 

these agreements and are not seeking to have their terms cither construed or modified in this 

1 While Duquesne Light repeatedly refers to the energy purchase price set forth in Rider No. 18 as a "rate," the NRG 
Companies do not believe that it is a •'rate" as defined by Section 102 ofthe Pennsylvania Public utility Code, 66 Pa. 
Code § 102, because it is not a charge by the public utility to a customer for service. Accordingly, in order to avoid 
confusion, the NRG Companies refer to a "price" in its filings. 
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proceeding, Duquesne Light's arguments are entirely beside the point. However, to the extent 

the Commission does credit Duquesne Light's concerns, there are at least two facts that lay bare 

Duquesne Light's assertion that a review of Rider No. 18 is beyond the scope of this proceeding. 

First, it is a fact that the PPAs set forth a price for power that is indexed lo Duquesne 

Light's Commission-approved Tariff and the PPAs remain in effect so long as Duquesne Light 

has a governing Tariff on file wilh the Commission. (Preliminary Objections, Appendices B 

(Highly Confidential), C (Highly Confidential), at Section 5.) Specifically, the PPAs provide, in 

pertinent part, as follows: 

Duquesne agrees to purchase, under lhc lerms and conditions of 
this Agreement and the terms and conditions of Duquesnc's tariff, 
including all applicable rules and regulations thereto, on file with 
the Pennsylvania Public Utility Commission, or any other 
jurisdictional authority, as the same may be effective from time to 
time, [the net electric output from the facility]. 

(Id.) Importantly, this provision does not mention a six cents per kilowall-hour price, does not 

reference Duquesne Light's "avoided costs," and even fails to cite to Rider No. 18. It simply 

establishes a price for power lhal may vary "from lime to time" according lo whatever is 

provided in Duquesne Light's Commission-approved Tariff. Ifthe parlies had wanted to fix the 

price at six cents per kilowatt-hour, they could have done so in the PPAs. As negotiated power 

purchase agreements, the parlies have clearly anticipated and agreed that the Tariff might be 

modified in the future in a way thai affects the price paid for power. 

Second, it also is a fact Ihat, under these PPAs, Duquesne Light retains the ability to 

"unilaterally" apply to the Commission to terminate or modify the Tariff. Specifically, the PPAs 

provide, in pertinent part, as follows: 

Nothing contained in this Agreement shall be construed as 
affecting in any way the right of Duquesne to unilaterally make 
application to the Pennsylvania Public Utility Commission or any 
other jurisdictional authority either for termination of said tariff or 
for a change in said tariff, or the rules and regulations relating 
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thereto, at which Duquesne shall purchase power from [the 
facility]. 

(ki.) This further demonstrates that the parties expressly agreed that the Tariff can be modified 

in a way that affects the price paid for power. As explained below, this also has important 

implications for Duquesne Light's nonjoinder argument. 

Duquesne Light seems to suggest that the NRG Companies could only challenge the 

price provided in Rider No. 18 through a proceeding before the FERC (or at least some other 

"appropriate forum"). (See Preliminary Objections T|43.) This suggestion ignores the fact that 

the price at issue is contained within a Tariff on file with the Commission. Moreover, as a matter 

of law, the Commission has specifically considered changes to Rider No. 18 in the past and even 

has recognized that the price component of Rider No. 18 can be modified, subject to approval by 

the Commission. See 1987 Opinion & Order, p. 4 (staling that a project meeting the 

requirements of Rider No. 18 "would be entitled, as a matter of law, to the Rider No. 18 rate, of 

leas! until the Commission approves the modification of [Duquesne Light's] tariff) (emphasis 

added). Without question, the Commission has the authority to change the Tariff, including 

Rider No. 18. 

In sum, the NRG Companies are simply asking the Commission to review a provision 

contained in a Commission-approved tariff. This is perfectly within the scope of this proceeding, 

as the Commission already has directed that all of Duquesne Light's existing rates, rules and 

regulations are lo be considered. Moreover, the provision at issue is one that the Commission 

has reviewed in the past and has acknowledged can be changed. The NRG Companies are nol 

asserting a cause of action under the PPAs or the Agency Agreement, nor are they requesting 

that the Commission construe or modify their lerms. Nevertheless, il should be noted that these 

negotiated agreements expressly index the price of power to the Tariff and further provide thai 
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Duquesne Light can apply to the Commission to terminate or change the Tariff. As such, 

Duquesne Light's preliminary objection alleging misjoinder of a cause of action must be denied. 

B. Duquesne Light's Preliminary Objection No. 2: Nonjoinder 

Duquesne Light's preliminary objection alleging nonjoinder of all necessary parties is 

without factual support or legal merit and must be denied. Again, NRG Midwest has not alleged 

a cause of action under any power purchase or other agreement, nor has NRG Midwest requested 

that the Commission either construe or modify the terms of any power purchase or other 

agreement. Rather, as interested parties, the NRG Companies have filed a valid complaint in this 

proceeding seeking review of certain Tariff provisions and, as discussed below, arc not required 

to join all other customers or entities that might also have a similar interest in the proceeding. 

Duquesne Light asserts that NRG Midwest is not a parly to the PPAs and does nol have 

contractual privity with the Facilities. (Preliminary Objections ̂ | 34.) That being the case, NRG 

Midwest would be unable to assert an independent cause of action under the PPAs. By 

extension, NRG Midwest therefore has no special obligation to join the Facilities in the 

Complaint. In any case, the Facilities are similarly situated to all the olher Duquesne Light 

customers; all may be impacted by changes to the Tariff Duquesne Light would not assert that 

all 588,000 ofits customers must be joined in its base rate case. The NRG Companies served the 

Facilities with the Complaint, thereby giving them notice of a potential change to Rider No. 18. 

To date, (he Facilities have chosen not to participate. 

The Commission's proceedings at Docket No. R-860556 are instructive on this point. In 

that docket, Duquesne Light had proposed a change to Rider No. 18 to phase out the six cent per 

kilowatt-hour price for future projects. In doing so, Duquesne Light did not join the Facilities, 

even though the PPAs had been executed at that time. Nor did Duquesne Light join any of 19 

olher facilities that either had an agreement with Duquesne Light or had been in conlacl and/or in 
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negotiations with the utility. 1987 Opinion & Order, pp. 2-3. The Commission did not require 

that these facilities be joined as indispensable parties. Rather, the Commission merely ordered 

that Duquesne Light serve those facilities with a copy ofits order and its compliance tariff. Id. at 

6. 

In addition, and as previously explained, Duquesne Light retains the right under the PPAs 

to "unilaterally" apply to the Commission to terminate or modify the Tariff. Thus, by the very 

terms ofthe PPA to which they arc party, the Facilities have voluntarily limited the scope of their 

rights with respect to Tariff modifications to the benefit of Duquesne Light. In fact, this 

provision would appear to allow Duquesne Light, a parly lhal does have conlractual privily to lhe 

Facilities, to apply to the Commission for a change to Rider No. 18 without joining the Facilities 

as necessary parties provided that proper notice of the tariff change is provided.'1 There is 

simply no justification for holding the NRG Companies to a higher standard in this respect than 

Duquesne Light. 

In sum, NRG Midwest and the other NRG Companies have brought a complaint in 

Duquesne Light's base rate case requesting, among olher things, that the Commission review a 

provision in Duquesne Light's Tariff. As with the other complainants in this proceeding, the 

NRG Companies have direct interests in the Tariff. I f the Commission reviews the Tariff and 

finds that certain provisions arc unjust, unreasonable or discriminatory, it may order 

modifications to the Tariff. While olher non-party Duquesne Light customers may be adversely 

impacted by such modifications, this does not require that complainants, including NRG 

Midwest and lhe other NRG Companies, join every such customer lo ihis proceeding. As such, 

To lhc extent that the Commission is concerned with adequate notice to the Facilities (which it should not be), the 
Commission could cither sua sponte join the Facilities to the proceeding or provide relief to the NRG Companies 
that also would provide lhe Facilities with subsequent due process (such as the filing of written comments). 
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Duquesne Light's preliminary objection alleging nonjoinder of all necessary parties must be 

denied. 

C. Duquesne Light's Preliminary Objection No. 3: Legal Insufficiency 

Finally. Duquesne Light's preliminary objection alleging the legal insufficiency of the 

Complaint also is without factual support or legal merit and must be denied. The crux of this 

preliminary objection is that ihe Commission is prevented by the Public Utility Regulatory 

Policies Act ("PURPA") from modifying the price set forth in the PPAs. To reiterate, NRG 

Midwest has not alleged a cause of action under any power purchase or other agreement, nor has 

NRG Midwest requested that tlie Commission either construe or modify the terms of any power 

purchase or other agreement. Quite simply, the NRG Companies have requested that the 

Commission ensure Tariff Rider No. 18 remains just, reasonable and non-discriminatory. 

The Agency Agreement and the PPAs were provided by NRG Midwest to show that it is 

a party to a certain framework of contracts, the price component of which ultimately is indexed 

to the Tariff. This establishes its relationship to Duquesne Light and to the Tariff—its direct 

interest in the proceeding. NRG Midwest has not requested that the Commission modify the 

terms oflhe PPAs. 

Duquesne Light, by contrast, invites the Commission lo look beyond the plain language 

of lhc Complaint and conclude that *;in essence" NRG Midwest is requesting the PPAs be 

modified. (Preliminary Objections, fl 19, 33, 40.) Duquesne Light then argues that the opinion 

ofthe U.S. Court of Appeals for the Third Circuit in Freehold Cogeneration Associates, LP. v. 

Board of Regulatory Commissioners, 44 F.3d 1178 (1995), prevents the Commission from 

granting such relief, liven ifthe Commission accepts this premise, Duquesne Light misconstrues 

the PPAs and misapplies the rule in Freehold. 
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Generally speaking, it is true (hat in Freehold the Third Circuit determined that once a 

state regulatory commission lias approved the terms of a power purchase agreement between a 

qualifying facility and a utility, it cannot later reconsider that approval. But this rule is applied 

strictly on a contract-by-cohtract basis and recognizes that the parties to a power purchase 

agreement under PURPA are free lo negotiate terms thai differ from PURPA's requirements and 

that a qualifying facility may even agree to waive its statutory rights. Freehold, 44 F.3d at 1187 

(citing 18 CJ 7.R.§ 292.301(b)(1)). 

As an initial matter, Duquesne Light has failed to allege that the PPAs were actually 

approved by the Commission. This would prevent the applicalion of Freehold in this case. In 

addition, the Commission has previously stated that it is not required by federal or state law to 

approve the terms and conditions of power purchase agreements under PURPA, though it will do 

so on request or in order to resolve a dispute. In re CoUection of Amounts Paid, for Energy 

Purchases from Bethlehem Steel Corporation, from PP&L Ratepayers, Docket No. P-850039 at 

p. 3 (Order entered June 25. 1985) (attached hereto as Appendix B). It would be therefore 

inappropriate to simply assume that the Commission has approved the PPAs. 

In any case, the PPAs do not set a numeric price for power within the four corners ofthe 

respective documents. Rather, they simply index the price of power to the Tariff. The Tariff, 

including Rider No. 18. exists separate and apart from these agreements. Yet, Duquesne Light 

appears to argue that because (he PPAs use the Tariff as an external reference point for the price 

of power, Rider No. 18 is placed beyond lhe reach ofthe Commission. It would be unreasonable 

to conclude that two power purchase agreements executed over three decades ago can divest the 

Commission of jurisdiction over a provision in a separate. Commission-approved tariff. 

ll is more reasonable to conclude, however, that the parties to lhe PPAs expressly 

anticipated that the price for power could change over time. The fact remains that the parlies to 
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these agreements specifically and expressly acknowledge and agree lhal the Tariff may be 

modified from lime to time, and that Duquesne Light may unilaterally request that the 

Commission approve such modifications. (Preliminary Objections, Appendices B (Highly 

Confidential), C (Highly Confidential), at Section 5.) A fixed price could have been included in 

the PPAs, but the parties chose nol to do so. As Duquesne Light points out, consistent with 

Freehold, the FERC regulations expressly provide that qualifying facilities and utilities may 

negotiate rates and terms that differ from what is required under the regulations. 18 C.F.R 

§ 292.301(b)(1).5 

In sum, lhe Complaint of NRG Midwest and the other NRG Companies requests that the 

Commission ensure, among other things, that Rider No. 18 remains just, reasonable and non­

discriminatory. While the PPAs may index the price for power to the Tariff, this does not divest 

lhc Commission of jurisdiction to consider a Tariff provision of otherwise general applicability 

to Duquesne Light customers. Duquesne Light's preliminary objection alleging legal 

insufficiency ofthe Complaint therefore must be denied. 

IV. LIMITATION OF DUQUESNE LIGHT'S R E Q U E S T E D R E L I E F ; NRG 
MIDWEST AS DISTINGUISHED FROM NRGP 

Duquesne Light's Preliminary Objections request that the Commission strike Paragraphs 

13-15 and 20 ofthe Complaint and dismiss NRG Midwest as a complainant. Duquesne Light 

otherwise agrees that NRGP or REN may continue to participate as parlies. (Preliminary 

5 This provision provides as follows: 

(b) Negotiated rates or lerms. Nothing in this subpart: 

(1) Limits the authority of any electric utility or any qualifying facility to agree to a rate 
for any purchase, or terms or conditions relating to any purchase, which differ from the 
rate or terms or conditions wliicli would otherwise be required by this subpart!'.] 
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Objections at p. 6, n.6.) Essentially, Duquesne Light wishes to remove NRG Midwest and the 

issue of Rider No. 18 from (his proceeding. 

Il is important to recognize, however, that in addition to NRG Midwest, NRGP, as a 

customer of Duquesne Light and potential developer of altemalive energy projects, also has 

concerns regarding the potential impact to customer-generators of an outdated Rider No. 18. In 

any case, NRGP maintains an interest in Rider No. 18 distinguished from that of NRG Midwest, 

and Duquesne Light has not specifically requested that NRGP not be allowed to seek review of 

Rider No. 18. Should lhe Commission decide to dismiss NRG Midwest from this proceeding, 

this does nol also require it lo prohibit further consideration of Rider No. 18 at the request of the 

other parties. 

V. AMENDMENT OF COMPLAINT 

While Duquesne Light docs not specifically request in its prayer for relief Ihat the NRG 

Companies be prevented from amending their Complaint to join the Facilities should the 

Commission rule in Duquesne Light's favor, it does provide this suggestion in footnote 9 ofits 

Preliminary Objections. In this footnote, Duquesne Light alleges that allowing amendment (1) 

would unduly prejudice the Facililies and the other parties because the deadline for presenting 

direct testimony has passed and (2) could not be completed within the nine-month suspension 

period. Both assertions arc readily addressed. 

With respect to undue prejudice, the NRG Companies note that the prehearing conference 

in (his matter was held on October 4, 2013, before the window for filing complaints closed on 

October 31, 2013. As a result of Ihat prehearing conference, the litigation schedule in this 

proceeding was established, including the deadline for submitting direct testimony. The NRG 

Companies, for their pari, have met all applicable legal deadlines; they filed their Complaint on 
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October 28, 2013, and (urther complied with the deadline for submitting direct testimony. As fbr 

the Facililies, to the extent the Commission deems them to be indispensable, as well as the other 

parties to this proceeding, lhe Presiding Officer may permit the submission of supplemental 

direct testimony and otherwise modify any other provision of his Prehearing Order on motion 

and good cause shown by a party in interesl. Prehearing Order, p. 11. This would cure any 

prejudice. 

In addition, the Commission is not prevented from holding hearings beyond the 

suspension period, which only governs how long the effective date of a filed tariff may be 

postponed. If a final decision in this proceeding is not likely to be issued by May 1, 2014, 

Duquesne Light may choose either lo (1) voluntarily suspend the effective date of Supplement 

No. 81. or (2) begin to charge the new rates beginning May 1, 2014, subject to any refunds the 

Commission may order in the event the rates are later found to be unjustified. See 66 Pa. C.S. 

§ 1308(d). 

While the NRG Companies continue to maintain that joinder of the Facilities is 

unnecessary, to the extent that they must be joined, no undue prejudice will result that cannot be 

remedied by the Presiding Officer. With respect to liming, the applicable statutory suspension 

period in no way operates to prevent a full and fair consideration of all issues raised in this 

proceeding. Indeed, the NRG Companies have a constitutional due process right to have a fair 

opportunity to be heard on the issues that they have raised. If deemed necessary, the NRG 

Companies should be allowed to join the Facilities to its Complaint or the Presiding Officer 

should do so sua sponte in the interest of time. 

VI. SPECIFIC ANSWERS TO NUMBERED PARAGRAPHS 

1. Admitted. 
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2. Admitted in part, denied in part. It is admitted that Duquesne Light filed its 

Supplement No. 81 on August 2. 2013. Supplement No. 81 is a document that speaks for itself. 

Any interpretation, characterization or quotation thereof is denied. After reasonable 

investigation, the NRG Companies are without knowledge or information sufficient to form a 

belief as to the truth oflhe averment that Duquesne Light's filing was made in compliance with 

(he Commission's regulations and contains all supporting data and testimony required to be 

submitted in conjunction with a tariff change seeking a general rate increase and, therefore, deny 

lhe same. 

3. Admitted. 

4. Admitted. By way of further response, counsel for the NRG Companies (1) spoke 

to counsel for Duquesne Light on October 25, 2013, and advised that lhe NRG Companies 

iniended to file a complaint, (2) filed the Complaint on October 28, 2013, and (3) provided 

counsel for Duquesne Light (and all other parlies of record) with a courtesy copy of the 

Complaint via electronic mail on October 28, 2013. 

5. Admitted. By way of further answer, the NRG Companies specifically averred in 

their prepared direct testimony that they oppose the continuation of Rider No. 18 in its currenl 

form. 

6. Admitted. 

7. Admitted in part, denied in part. It is admitted thai Rider No. 18 establishes 

prices to be paid for electricity generated by certain customer-generators. Rider No. 18 is a 

document that speaks for itself. The regulations and case cited by Duquesne Light in footnotes 2 

and 3 speak for themselves. Any interpretation, characterization or quotation ofthe foregoing is 

denied. Duquesne Light's interpretations of these regulations and case arc conclusions of law to 
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which no response is required. To the extent a response is required, the accuracy of the 

interpretations is denied.6 

8. Admitted. 

9. Admitted in part, denied in part. After reasonable investigation, the NRG 

Companies are without knowledge or information sufficient to form a belief as to the truth of 

whether the Beaver Falls Municipal Authority is a "qualifying facility" under PURPA and Rider 

No. 18 and, therefore, deny the same. 

10. Admitted in part, denied in part. It is admitted only that the price currently paid 

by NRG Midwest for energy from the Facilities is six cents per kilowatt-hour. By way of further 

response, the price at which net energy is to be purchased is not expressly set at six cents per 

kilowatt-hour in the PPAs. Rather, per Section 5 of each ofthe PPAs, purchases of net energy 

are to .be made under the terms and conditions ol" Duquesne Light's tariff on file with the 

Commission, "as the same may be effective from time to time." In other words, the reference 

price for power is whatever price is in effect under the current Duquesne Light tariff. Critically, 

Duquesne Light reserves the right under Section 5 ofthe PPAs to "unilaterally make application" 

to the Commission to terminate or change its Tariff. 

11. Admitted. 

12. Admitted in part, denied in part. The Commission's decisions and other 

documents on file at Docket No. R-00974104 speak for themselves. The Agency Agreement 

speaks for itself Any interpretation, characterization or quotation of the foregoing is denied. 

The NRG Companies admit that the Agency Agreement was "accepted for filing" by FERC on 

b Duquesne Light's "phase out" of the PURPA price lo new customer-generators in 1987 raises yet another area of 
factual inquiry in this proceeding. The conditions that justified the continuation of the pre-1987 price may no longer 
exist. Specifically, the Commission should examine whether lhe Rider No. 18 price continues to be necessary for 
lhe customer-generators, such as lhe Facilities, lo recover their investment costs, or whether Rider No. 18 now 
provides a windfall to lhe customer-generators in an unreasonably discriminatory manner. This is a legitimate 
factual inquiry and, accordingly, Duquesne Light's preliminary objections should be denied. 
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March 8, 2001. However, the FERC order accepting the filing expressly states, in pertinent part, 

thai "[(]his action does not constitute approval of"any service, rate, charge, classification, or any 

rule, regulation, contract, or practice afTecting such rate or service provided fbr in the filed 

documents." Letter to Duquesne Light from Robert J. Cupina, Director, Division of TarifTs and 

Rates - Central, dated Mar. 8, 2001, FERC Docket No. ER01-1138-000 (emphasis added). As 

such, the acceptance for filing should not be read to imply the formal approval of FERC. 

13. Admitted. 

14. Admitted in part, denied in part. The Complaint speaks for itself. Any 

interpretation, characterization or quotation thereof is denied. By way of further response, the 

NRG Companies are requesting that the Commission ensure the price set forth in Rider No. 18 is 

just, reasonable and non-discriminatory. Whether a modification to the six cent per kilowatt-

hour price is warranted is to be determined by the Commission. 

15. The averments in Paragraph 15 are conclusions of law to which no response is 

required. To the extent a response is required, the averments are denied. 

16. The averments in Paragraph 16 are conclusions of law to which no response is 

required. The regulations cited speak for themselves. Any interpretation, characterization or 

quotation thereof is denied. 

17. The averments in Paragraph 17 are conclusions of law to which no response is 

required. The cases cited speak for themselves. Any interpretation, characterization or quotation 

thereof is denied. 

18. Paragraph 18 merely incorporates prior paragraphs to which the NRG Companies 

already have responded; therefore, a response is not required. 

19. Admitted in part, denied in part. The Complaint and testimony filed by the NRG 

Companies speak for themselves. Any interpretation, characterization or quotation thereof is 
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denied. Paragraph 19 contains conclusions of law to which no response is required. By way of 

further response, Duquesne Light mischaracterizes the relief requested. The NRG Companies 

have not asked the Commission to modify the PPAs. Rather, the NRG Companies are simply 

asking the Commission to ensure Rider No. 18 is just, reasonable and non-discriminatory. By 

way of further response, all aspects of Duquesne Light's Tariff may be considered in the course 

of this proceeding. See Initial Order, at Ordering 1) 4. 

20. Admitted in part, denied in part. Paragraph 20 contains conclusions of law to 

which no response is required. The Agency Agreement and PPAs speak for themselves. Any 

interpretation, characterization or quotation thereof is denied. As previously indicated. FERC 

only accepted the Agency Agreement for filing. 

21. Admitted. 

22. Denied. The Commission has directed that the instant proceeding "shall include 

consideration of the lawfulness, justness, and reasonableness of [Duquesne Light's] existing 

rates, rules, and regulations." Initial Order, at Ordering \ 4. 

23. The averments in Paragraph 23 are conclusions of law to which no response is 

required. To the extent a response is required, the averments are denied. 

24. The averments in Paragraph 24 are conclusions of law to which no response is 

required. To the extent a response is required, the averments are denied. The NRG Companies 

note Duquesne Light's assertion thai there is "significant uncertainty as to the appropriate forum 

for NRG Midwest's request for relief and the novel and complex issues raised by NRG 

Midwest." This acknowledgement, in and of itself, suggests that there arc disputed legal and 

factual issues and, accordingly, the standard for granting preliminary objections has not been 

met. The NRG Companies are entitled lo an opportunity to be heard. 
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25. The averments in Paragraph 25 are conclusions of law to which no response is 

required. The ease cited speaks for itself To the extent a response is required, the averments arc 

denied. By way of further response, Duquesne Light has nol specifically averred that the PPAs 

have been approved by the Commission. Nevertheless, the NRG Companies are not requesting 

that the Commission modify the PPAs, but that the Commission ensure the price set forth in 

Rider No. 18 is just, reasonable and non-discriminatory. Duquesne Light appears to have 

admitted this at Paragraph 6 oflhe Preliminary Objections. 

26. Denied. The Agency Agreement and the PPAs speak for themselves. Any 

interpretation, characterization or quotation thereof is denied. As previously indicated, FERC 

only accepted the Agency Agreement for filing. By way of further response, whether the 

Commission has jurisdiction over wholesale sales of power is not relevant. The Commission has 

jurisdiction to consider whether the price sel forth in Rider No. 18 is just, reasonable and non­

discriminatory. 

27. The averments in Paragraph 27 are conclusions of law to which no response is 

required. To the extent a response is required, the averments are denied. By way of further 

response, uncertainty regarding the scope and applicability ofthe Commission's regulations is 

not a valid reason to grant preliminary objections. The "substantial uncertainty" resulting from 

the unanticipated emergence of a competitive electric market in Pennsylvania supports a re­

examination of Rider No. 18 by the Commission. Duquesne Light has an obligation lo ensure 

that all provisions ofits Tariff arc compliant with the current state of regulation. It has not done 

so with regard to Rider No. 18. Legal, factual, and policy issues need to be examined and, 

accordingly, Duquesne Light's Preliminary Objections should be denied. 

28. The averments in Paragraph 28 are conclusions of law to which no response is 

required. To the extent a response is required, the averments are denied. The alleged uncertainty 
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surrounding Rider No. 18 in a post-restructuring, post-Act 129 regulatory environment suggests 

that the NRG Companies have raised legitimate legal, factual, and policy issues and, 

accordingly, Duquesne Light's Preliminary Objections should be denied. By way of further 

response, Duquesne Light is trying lo cloud an otherwise straightforward question: whether 

Rider No. 18 is just, reasonable and non-discriminatory. Whether an issue is difficult or novel is 

not a valid reason to disregard the concerns of the NRG Companies regarding the potential 

impact of Rider No. 18 on Pennsylvania's competitive generation market. Likewise, it is not a 

basis to deny the NRG Companies' constitutional due process' rights.7 Finally, there is no 

requirement that this proceeding be concluded within the nine-month suspension period. If 

necessary, Duquesne Light could voluntarily extend the suspension period or put rates into effect 

subject to refund. See 66 Pa. C.S. § 1308(d). 

29. The averments in Paragraph 29 are conclusions oi' law to which no response is 

required. To the extent a response is required, the averments are denied. The failure of 

Duquesne Light's management to re-examine and update Rider No. 18 is a valid consideration in 

setting an allowed return on equity in this base rate proceeding. 

30. The averments in Paragraph 30 are conclusions of law to which no response is 

required. To the extent a response is required, the averments are denied. By way of further 

response, the NRG Companies are not bringing suit under the PPAs or seeking lo modify their 

tenns. The NRG Companies are asking the Commission, consistent with its jurisdiction over 

public utility tariffs, to ensure Rider No. 18 is just, reasonable and non-discriminatory. The 

7 Duquesne Ltgltf makes much ofllie fact thai 'TormaJ" service ofthe Complaint was made one day prior to the 
deadline for submitting direct testimony. As noted at Paragraph 4 above, counsel for Duquesne Light was made 
aware of the NRG Companies' intent lo hie a complaint on October 25, 2013, and were served with an electronic 
copy ofthe Complaint on October 28, 2013. The NRG Companies lllcd their Complaint within the lime allowed 
under lhe Commission's regulations, and their issues are no less deserving of due process. In any ease, the NRG 
Companies did not participate in establishing lhe litigation schedule in this case. Nevertheless, they adhered to the 
established procedural schedule in serving prepared direct testimony so as to not adversely affect the timely 
consideration ofthe case. 
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Commission is. in fact, the appropriate forum to address a Commission-approved tariff, which, if 

left unchanged, will continue to have the force and effect of law. 

31. The averments in Paragraph 31 are conclusions of law to which no response is 

required. To the extent a response is required, the averments arc denied. As explained above, 

Rider No. 18 is properly considered in the context of this base rate proceeding and the failure of 

Duquesne Light's management to update it should be taken into consideration in setting an 

allowed return on equity. 

32. Paragraph 32 merely incorporates prior paragraphs lo which the NRG Companies 

already have responded; therefore, a response is not required. 

33. Admitted in part, denied in part. The Complaint speaks for itself. Any 

interpretation, characterization or quotation thereof is denied. Paragraph 33 contains conclusions 

of law to which no response is required. By way of further response, Duquesne Light 

mischaracterizes the relief requested. The NRG Companies have not asked the Commission lo 

modify lhe PPAs. Rather, the NRG Companies are simply asking the Commission to ensure 

Rider No. 18 is just, reasonable and non-discriminatory. 

34. Admitted in part, denied in part. It is admitted only that the PPAs are not 

agreements by and between Duquesne Light and NRG Midwest, ' l he Agency Agreement and 

the PPAs speak for themselves. Any interpretation, characterization or quotation thereof is 

denied. By way of further response, the NRG Companies are not bringing suit under the PPAs. 

They are challenging a Commission-approved tariff provision. 

" Duquesne Light appears to be attempting to trap NRG Midwest in a "Calch-22." On the one hand. Duquesne Light 
argues that NRG Midwest lacks contractual privity with the Facilities. On the other hand, Duquesne Light argues 
that NRG Midwest cannot address Rider No. 18 with the Commission. Under Duquesne Light's theory, NRG 
Midwest would be stuck with the unfair price in perpetuity—a result that is clearly unjust. Duquesne Light chose to 
place the price in a tariff provision. It should now be bound by the legal processes allowed by the Pennsylvania 
Public Utility Code for challenges to tariff provisions. 
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35. The averments in Paragraph 35 are conclusions of law to which no response is 

required. The cases cited speak for themselves. To the extent a response is required, the 

averments are denied. By way of further response, the NRG Companies are asking the 

Commission to ensure Rider No. 18 is just, reasonable and non-discriminatory. Whether a 

modification is warranted is to be determined by the Commission. Duquesne Light argues that 

any modification of Rider No. 18 would directly affect the interests of the Facilities that are 

parties to the.PPAs, reasoning that they are therefore indispensable parties. But this reasoning is 

flawed. The Facilities are no more "necessary" or "indispensable" than any other non-party that 

may have an interest in Rider No. 18. Moreover, the Commission has not previously required 

that all potentially affected facilities be joined as necessary parties to proceedings related to 

Rider No. 18. See generally 1987 Opinion & Order. 

36. . Admitted in part, denied in part. The averments in Paragraph 36 contain 

conclusions of law to which no response is required. It is admitted that the Facililies were not 

included as parties to the Complaint. By way of further response, the NRG Companies arc not 

seeking modifications to the PPAs to which the Facilities are parties. This is not a narrow 

contract dispute between defined parties, but a regulatory proceeding regarding changes to a filed 

tariff of which the affected public has been provided notice. The requirements of due process 

depend in part on the nature of a case. In re Up.se! Sale, Tax Claim Bureau of Berks County, 505 

Pa. 327, 333, 479 A.2d 940, 943 (1984). "In the administrative field the desiderata are noiice 

and opportunity to be heard." See Fiore v. Bd. of Fin. & Revenue, 534 Pa. 511, 517, 633 A.2d 

1111,1114 (1993) (citing Conestoga Nat'I Bank v. Patterson, 442 Pa. 289, 294-95, 275 A.2d 6, 

8-9 (1971)). The NRG Companies put the Facilities on notice ofthe possible revision of Rider 

No. 18 when the Facilities were served with a copy ofthe NRG Companies' Complaint. Such 

notice is adequate in the context of this proceeding, as it has been deemed adequate in past 
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proceedings relaled to Rider No. 18. See generally 1987 Opinion & Order. The Facilities could 

petition to intervene in this proceeding i f they had any interest. To date, they have not done so. 

37. The averments in Paragraph 37 are conclusions of law to which no response is 

required. The case cited speaks for itself. Any interpretation, characterization pr quotation 

thereof is denied. By way of further response, the NRG Companies are not required to join the 

Facilities. In any case, it is within the discretion ofthe Commission to determine procedural 

questions regarding the addition or intervention of parties to an administrative proceeding, 

subject to the basic requirements of due process. See Pittsburgh v. Pa. Pub. Util. Comm 'n, 153 

Pa. Super. 83, 86, 87, 33 A.2d 641 (1943). By way of further response, the suggestion in 

footnote 9 to Duquesne Light's Preliminary Objections that the NRG Companies should nol be 

allowed to amend the Complaint because it might prejudice the Facilities or the parties is without 

merit. As previously noted, the NRG Companies filed the Complaint within the time allowed 

under the Commission's rules. The Presiding Officer may allow the submission of supplemental 

direct testimony on motion and good cause shown by a party in interest. Prehearing Order, p. 11. 

Also, the Presiding Officer could join the Facilities sua sponte in order to avoid delay or the 

Commission could simply allow for additional process (such as written comments) following a 

formal order in this proceeding.9 These measures would cure any potential prejudice. 

38. The averments in Paragraph 38 are conclusions of law to which no response is 

required. To the extent a response is required, the averments are denied. 

39. Paragraph 39 merely incorporates prior paragraphs to which the NRG Companies 

already have responded; therefore, a response is not required. 

40. Admitted in part, denied in part. The Complaint speaks for itself. Any 

interpretation, characlerizalion or quotation thereof is denied. Paragraph 40 contains conclusions 

lJ Alternatively, the Commission could direct as relief in this dispute that Duquesne Light make a subsequent tarifl 
siippJemem fili/ig to eliminate or modify Kider No. 18, to whicli filing interested parties could respond. 
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of law to which no response is required. By way of further response, Duquesne Light 

mischaracterizes the relief requested. The NRG Companies have not asked the Commission to 

modify the PPAs. Rather, the NRG Companies are simply asking the Commission to ensure 

Rider No. 18 is just, reasonable and non-discriminatory—a matter clearly within the 

Commission's jurisdiction. 

41. The averments in Paragraph 41 are conclusions of law to which no response is 

required. The authorities cited speak for themselves. To the extent a response is required, the 

averments are denied. 

42. The averments in Paragraph 42 arc conclusions of law to which no response is 

required. The case cited speaks for itself. To the extent a response is required, the averments are 

denied. By way of further response, Freehold Cogeneration A.s.socs., LP. v. ftd. of Regulatory 

Comm'rs, 44 F.3d 1178 (3d Cir. 1995), stands for the much narrower proposition that a slate 

regulatory authority cannot unilaterally revisit specific PURPA power purchase agreements that 

il has approved. Freehold docs nothing to change the fact thai lhe FERC regulations expressly 

provide that qualifying facilities and utilities may negotiate rates and terms that differ from what 

is required under the regulations. 18 C.F.R § 292.301(b)(1). Nevertheless, the NRG Companies 

are not proposing that the PPAs be revisited. The actual terms of the PPAs would remain 

unchanged should the Commission revise Rider No. 18. Moreover, Duquesne Light has not 

alleged that the PPAs were actually approved by the Commission, so Freehold is inapplicable. 

43. The averments in Paragraph 43 are conclusions of law to which no response is 

required. The case cited speaks for itself, 'fo the extent a response is required, the averments are 

denied. By way of further response, the NRG Companies have nol requested that the 

Commission modify the PPAs. Because it is a provision contained in a Commission-approved 

tariff, il is clear that the Commission is the appropriate forum lo address Rider No. 18. In fact. 
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lhc Commission has considered proposed changes lo Rider No. 18 in the past and recognized that 

the price component of Rider No. 18 can be modified. See 1987 Opinion & Order 4 (stating that 

a project meeting the requirements of Rider No. 18 "would be entitled, as a matter of law, to the 

Rider No. 18 rate, af least until the Commission approves the modification of [Duquesne Light 'sj 

tariff") (emphasis added). 

44. The averments in Paragraph 44 contain conclusions of law to which no response 

is required. The case cited speaks for itself. To the extent a response is required, the averments 

are denied. After reasonable investigation, the NRG Companies arc without knowledge or 

information sufficient to form a belief as to the truth oflhe averments regarding the purpose of 

Rider No. 18. However, the averment that Rider No. 18 was adopted specifically to establish 

Duquesne Light's "avoided cost rale" appears to conflict with the Commission's comments in 

1987 upon considering proposed changes to Rider No. 18: "[W]e have nol examined Duquesne's 

avoided cost filings for compliance with our regulations and can make no determination 

regarding the accuracy of rates set forth in those filings. Accordingly, it would not be acceptable 

to accord the avoided cost filings the force and effect of law by virtue of inclusion in the 

Company's tariff." 1987 Opinion & Order al 7. By way of further response, lhe PPAs do nol 

expressly establish a numeric price for power, but generally reference lo the Tariff as it may be 

in effect "from time to lime." Moreover, Duquesne Light retains the right under the PPAs to 

"unilaterally" apply lo the Commission to terminate or modify the Tariff. In light of these 

provisions, the parlies appear to have anticipated that lhe price for power as sel in the Tariff may 

change, and that Duquesne Light may request such a change from the Commission. This makes 

sense when considering that the PPAs are "evergreen," meaning that that they do not have an 

established termination dale. Rather, they are set to terminate once Duquesne Light no longer 
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has an applicable tarifl" provision and/or is no longer compelled by law to purchase power from 

the Facilities. 

45. The averments in Paragraph 45 arc conclusions of law to which no response is 

required. To the extent a response is required, the averments are denied. By way of further 

response, Duquesne Light does not appear to have changed or otherwise reconsidered the price 

for power under Rider No. 18 to its Tariff for over three decades. This failure is all the more 

acute in light ofthe emergence of a competitive generation market in Pennsylvania. The failure 

of Duquesne Light to update Rider No. 18 in the response to dramatic changes in the regulatory 

environment suggests lhal Rider No. 18 is unjust and unreasonable. 

46. Paragraph 46 merely incorporates prior paragraphs to which the NRG Companies 

already have responded; iherefore, a response is not required. 

47. The averments in Paragraph 47 arc conclusions of law to which no response is 

required. To the extent a response is required, the averments are denied. By way of further 

response, lhc NRG Companies have simply requested that the Commission ensure that Rider No. 

18 is just, reasonable and non-discriminatory. The Commission has the authority under the 

Pennsylvania Public Ulility Code and the PPAs to do so. The NRG Companies are not 

requesting the termination or modification ofthe PPAs. 

48. The averments in Paragraph 48 are conclusions of law to which no response is 

required. To the extent a response is required, the averments are denied. 

49. The averments in Paragraph 49 are conclusions of law to which no response is 

required. To the extent a response is required, the averments are denied. 

50. The averments in Paragraph 50 are conclusions of law to which no response is 

required. To the extent a response is required, the averments are denied. 
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51. Admitted in part, denied in part. It is admitted only that NRG Midwest is not a 

customer of Duquesne Light. The averments in Paragraph 51 contain conclusions of law to 

which no response is required. To the extent a response is required, the averments are denied. 

WHEREFORE, for the foregoing reasons, and because Duquesne Light Company 

cannot establish with legal certainty that NRG Power Midwest LP and the other NRG 

Companies may not seek review of Rider No. 18 to the Tariff, the Preliminary Objections must 

be denied in their entirely. 

Respectfully submitted, 

O'CONNOR 

David P. Zambito, 

DATED: November 22, 2013 

Joshua L. Belcher ( 
Cozen O'Connor 
305 North Front Str 
Harrisburg, PA 1710 
Tel: (717) 703-5892 
Fax: (215) 989-4216 
Email: dzambito@cozcn.com 

jbelcher@cozen.com 
Counsel for NRG Power Midwest LP, 
NRG Energy Center Pittsburgh LLC, and 
Reliant Energy Northeast LLC 
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Westlaw. 
64 Pa.P.U.C. 3S8, 0087 WL 1378805 (Pa.P.U.C. Page 

Pennsylvania Public Utility Conunission, et al. 
v. 

Duquesne Light Company 

R-860556, R-860556C0OI 

Pennsylvania Public Ulility Commission 
July 16, 1987; entered July 20, 1987 

ORDIZR rejecting proposed tariff supplement. 

P.U.R. Mcaclnotc and Classification 

1. 

COGENERATION 

s24 - Rates - Availability of current tariff - Reliance 
upon tariff for project development. 
Pa.P.U.C. 1987 

An electric utility's proposed tariff supplement, that 
would limit the availability ofits current tariff rider 
for the purchase of eiectric energy from qualifying 
small power production facilities that use renew­
able resources, was rejected, because certain 
projects in the development stage had relied upon 
availability of the current tariff rider, and had ex­
pended substantial sums toward project develop­
ment. 

Pennsylvania Public Utility Commission, et al. v 
Duquesne Light Company 

P.U.R. Hcadnotc and Classification 

2. 

COGENERATION 

s24 - Rates - Determination of appropriate tariff -
Negotiation!; - Grandfather clause. 
Pa.P.U.C. 1987 

In order to allow a developer of a qualifying small 
power production facility (QF) that has a contract 
for the sale of electric energy with an electric util­
ity, but that has not yet commenced construction, a 
"window" during which it could determine whether 

or not to proceed with a project, the commission al­
lowed the utility the option to file a revised tariff 
supplement to limit the availability of the current 
tariff rider for the purchase of electric energy from 
a QF, that contained provisions for the grandfather­
ing of facilities that: (1) arc subject to a contract 
dated prior to the effective date oflhe revised tariff 
supplement and are supplying electric energy, or 
have commenced construction of facilities to sup­
ply electric energy within sixty days of the effective 
date of the revised tariff; (2) arc currently supply­
ing electric energy to the utility under the terms of 
the current rider, but that are nol subject to an ex­
ecuted contract; and (3) are negotiating with the 
utility for a contract based upon the currenl rider. 

Pennsylvania Public Utility Commission, et al. v 
Duquesne Light Company 

P.U.R. Hcadnotc and Classification 

3. 
COGENERATION 

sl7 - Contracls - Grandfather clause - Serious ncgo-

tialions. 
Pa.P.U.C. 1987 

Because the commission will only accept the grand­
fathering of projects that have been "seriously ne­
gotiating" with an electric utility for a contract 
based upon the current tariff rider for the purchase 
of electric energy from qualifying small power pro­
duction facilities, it stated that some indicia of seri­
ous negotiations would include the following: (1) 
evidence of Federal Energy Regulatory Commis­
sion ccnification granting qualifying status to the 
facility; (2) a statement of project definition includ­
ing preliminary project design; (3) letter of intent or 
similar evidence of host site control; (4) evidence 
of adequate fuel supply consistenl with anticipated 
project life and energy production; (5) a plan for 
obtaining all necessary project licensing; and (6) 
preliminary evidence of financial feasibility of 
project and a preliminary financing plan. p. 391. 
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64 Pa.P.U.C. .188, 0087 WL 1378805 (Pa.P.U.C.) Page 2 

Commissioners Present: 

Pennsylvania Public Uti l i ty Commission, et al. v 

Duquesne Light Company 

Bil l Slianc, Chairman 

Linda C. Taliaferro 

Frank Fischl 

Wil l iam l i . Smith 

By the COMMISSION: 

OPfNtON A N D ORDER 

On December 12, 1986 Duquesne Light Company 

("Duquesne") Hied Supplement No. 34 to Duquesne 

Light Company Tar i f f Pa.P.U.C. No. 15 

("Supplement No, 34"). By this f i l ing, Duquesne 

proposed to l imit the availability of its current 

Rider No. 18, Rate for Purchase of Electric Energy 

from Customer-Owned Renewable Resources Gen­

erating Facilities, to those facilities that had a con­

tract with Duquesne dated prior to February 10, 

1987, the effective date o f Supplement No. 34, and 

that were supplying energy or constructing facilities 

lo supply energy to the Company. By Order adop­

ted January 22, 1987. entered January 28, 1987, wc 

suspended Duquesne's filing to August 10. 1987 or 

until further Order of the Commission pursuant to 

66 Pn. C.S. 51308(b). On January 29, 1987 LTV 

Steel Company, Inc. ( "LTV" ) filed a Complaint 

against Duquesne regarding Supplement No. 34. On 

February 9, 1987 the Office of Consumer Advocate 

("OCA") filed a Notice of Intervention in the pro­

ceeding. 

Rider No. 18, which has continued in effect during 

the suspension period, requires Duquesne to pur­

chase electric energy from qualifying small power 

production facilities at a rate of six cents (.06) 

per kwh i f the facility is located in Duquesne's 

service territory and uses "renewable resources 

such as small scale hydro facilities of 30 megawatts 

or less, biomass, waste, solar or wind."Supplement 

No. 17 to [-lectric Pa.P.U.C. No. 15, Third Revised 

Page No. 53. The original purpose of Rider No. 18 

was to encourage the development of facilities uti l­

izing renewable resources for generating electricity. 

According lo Duquesne's cover tetter dated Decem­

ber 12, 1986 accompanying Supplement No. 34, 

since 1981 the Company has lost approximately 

400 megawatts o f i t s industrial load, and expects to 

have sufficient capacity Ihrough the year 2000 fol­

lowing the completion o f the remaining nuclear ca­

pacity under construction. Duquesne avers that the 

six cent rate exceeds its current avoided costs and 

that by reducing this rate it hopes to save its cus­

tomers "mil l ions of dollars over the next five to ten 

years by avoiding excessive payments for unnceded 

power." 

Duquesne acknowledges that "certain entities with 

qualifying facilities under construction might be af­

fected by this change in rates i f a purchase contract 

is not signed prior to the effective date of Supple­

ment No. 34."Duquesne proposed to meet with 

these entities to discuss their current situation and 

the purchase o f power. Due to our concern that de­

velopers that have relied upon the availability of 

Rider No. 18 be treated equitably, wc suspended 

Supplement No. 34 for six (6) months to August 10, 

1987 or until further Order o f the Commission. 

On February 19, 1987 the Commission's Law Bur­

eau served a set o f data requests upon Duquesne in 

an effort to determine what proposed projects, i f 

any, should be grandfathered under Rider No. 18. 

Under cover of letter dated March 23, 1987 

Duquesne submitted its responses to the Law Bur­

eau's data requests. Wc wi l l direct the Law Bureau 

to file the responses to the data requests with the 

Secretary so that the record on this proceeding wi l l 

be more complete. Because portions of this inform­

ation were photocopies of items that developers 

provided to Duquesne on a confidential basis, our 

Order of today's date wi l l include standard ordering 

paragraphs designed lo protect the confidentiality 

ol'this information. 

Duquesnc's responses identify four (4) small 

projects totaling approximately 1.8 MW that arc 
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FN3 
on-line and that qualify lor Rider No. 18. One 
project of 5 MW qualifying under Rider No. 18 is 
the subject of an executed contract and is under 

FN4 
construction. One other 10 MW project quali­

fying for Rider No. 18 is the subject of an executed 
, , FN5 J 

power purchase agreement. 

Duquesne further identified approxiinately sixteen 
(16) additional projects that have been the subject 
of contact and/or negotiations between Duquesne 
and the projects' developers. Of these projects, 
Duquesne considers four (4) to be active. 
Duquesne avers that the remaining projects "have 
been cancelled or do not qualify as small power 
producers, or the projects are considered to be in­
active because we have received no contact during 
the last ycar."Data Response No. 6(a) and 6(b). 
There appear to be seven or eight projects classified 
as "inactive" that may qualify for Rider No. 18. 

DISCUSSION 

|1] The instant proceeding requires us to consider 
lhe interests of qualifying facilities that have relied 
upon Ihe availability of Rider No. 18. In the ab­
sence of Rider No. 18, Duquesne would be oblig­
ated to pay rates to new projects based on energy-
only credits in accordance with our regulations im-

ilementing PURPA at 52 Pa. Code $$57.31 el seq. 
* N7 

With the drop in Duquesne's load and the re­
cent and imminent addition of capacity from Perry I 
and Beaver Valley I I , it appears that Duquesne 
would not be obligated to pay capacily credits to 
new qualifying facilities, and that $.06 per kwh 
may be higher than the rate otherwise required by 
our regulations at 52 Pa. Code §§ 57.31 et seq. 
However, tariffs have the force and effect of law, 
Hrockway Glass Co.. Inc. v. Pennsylvania Pub. 
(jliliiy Commission, 63 Pa.CmwIth. 238, 437 A.2d 
1067 (1982), Sliielcr v. Bell Teleph. Co. of 
Pennsylvania, 32 Pa.Cnnvlih. 319, 379 A.2d 339 
(1977). Therefore, any project that met lhc rcquirc-
nienls of Rider No. 18 would be eniitlcd, as a mat­
ter of law, to the Rider No. 18 rate, at least until 
such time as the Commission approves the modific­

ation of the Company's tariff. Because it appears 
that certain projeet(s) in the development stage 
reasonably may have relied upon the availability of 
Rider No. 18, and have expended substantial sums 
toward the pioject(s)' development, we conclude 
that Duquesne's Supplement No. 34 in its presenl 
form should be rejected. As stated above. Supple­
ment No. 34 proposes to grandfather only those 
projects thai are subject lo a "contract dated prior to 
February 10, 1987, and arc supplying energy, or 
constructing facilities to supply electric energy, lo 
the Company..."Utilizing the information supplied 
by Duquesne in response to the Law Bureau's data 

requests it appears that oidy four (4) projects meet 
. i , . ! - . F N 8 „ . 
these dual requirements. These projects repres­
ent approximately 6.8 MW. 

[2] Although we reject Duquesnc's Supplement No. 
34 in its present form, we are in basic agreement 
with the proposal to curtail the availability ofthe 
Rider No. 18 rate. Therefore, we will give 
Duquesne the option to file a revised tariff supple­
ment, to be effective on five days' notice, which 
would grandfalher the following classes of projects. 

First, wc would accept grandfathering of facilities 
that: a) arc subject lo a conlracl dated prior to the 
effective date ofthe re vised tariff supplement, and 
b) arc supplying electric energy, or have com­
menced construction of facilities to supply electric 
energy within 60 days of the effective date of the 
revised tariff. This is similar, though not identical, 
to Duquesne's original proposal. It would allow a 
developer of a facility that has a contract with 
Duquesne but thai lias not eommenced construction 

a "window" during which it could determine 
FN9 

whether or not to proceed with its project. 

Secondly, wc would accept grandfathering of facil­
ities that currently are supplying electric energy to 
Duquesne under the terms of Rider No. 18, but that 
arc not subject to an executed contract. Wc believe 
that the exclusion of this category of project by 
Su|ii5jcment No. 34 may have been inadvertent. 
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[3] Finally, wc would accept grandfathering of 
projects that have been negotiating with Dmjuesnc 
for a contract based on Rider No. 18. By the term 
negotiating, wc mean more than a casual inquiry by 
a developer and more than several intermittent con­
tacts between Duquesne and a project developer, fn 
short, we would require that a project must have 
been the subject of serious negotiations in order to 
be eniitlcd io grandfathered status under any re­
vised tariff supplement. Although "serious negoti­
ations" is a term thai cannot be defined with any 
degree of precision, some indicia of serious negoti­
ations would include the following; I) evidence of 
FERC certification granting qualifying status to the 
facility; 2) a statement of project definition includ­
ing preliminary project design; 3) letter of intent or 
similar evidence of host site control; 4) evidence of 
adequate fuel supply consistent with anticipated 
project life and energy produclion; 5) a plan for ob­
taining all necessary project licensing; and 6) pre­
liminary evidence of financial feasibility of project 
and a preliminary financing plan. This list is not 
meant to be strictly construed. Evidence of a 
project's making substantial progress toward meet­
ing the enumerated criteria could be construed as 
evidence of "serious negotiations". 

Based on the information provided by Duquesne, 
wc arc able to identify one projeel, the Mazzaro 
Landfill Project, which meets the definition of hav­
ing been subject to "serious negotiations". We 
would therefore urge Duquesne to execute a con­
tract with the developers of the Mazzaro Landfill 
Project based upon Rider No. 18 as soon as practic­
able, since the developers of this project have been 
prepared to commence construction for several 
months. With the exception of the Mazzaro Landfill 
Project, we are unable to determine what projects, 
if any, should be grandfathered. Certainly, wc can­
not adjudicate any potential projects' rights without 
providing notice and an opportunity to be heard. 
Therefore, if Duquesne exercises its option to file a 
revised tariff supplement in accordance with this 
order, we will require Duquesne to serve a copy of 
this Order and ils revised tariff filing upon all de­

velopers identified in its responses to the Law Bur­
eau's data requests that potentially would qualify 
under Rider No. 18, as well as any such projects 
that inadvertently were omitted in Duquesne's re­
sponses. In the event that any developer feels it has 
conducted serious negotiations with Duquesne and 
is unable to reach agreement with Duquesne on this 
issue, wc would require such a developer to initiate 
a formal proceeding al the Commission within 
ninety (90) days ofthe effective dale ofthe revised 
tariff supplement lo preserve its right to grand­
fathered status, and would place the burden of proof 
in any such proceeding upon the projeel developer. 

Our rejection of Duquesne's Supplement No. 34 in 
its present form renders the Complaint filed by 
LTV and the Notice of Intervention filed by OCA 
moot. However, i f Duquesne exercises its op-
lion to file a revised tariff supplement in accord­
ance wilh the provisions of this Order, OCA and/or 
LTV will have the opportunity to file a complaint at 
that time. We would require Duquesne to retain the 
burden of proof with respect to any complaints filed 
within sixty (60) days following the filing ofits re­
vised tariff supplement. 

As a final matter, we would require any tariff sup­
plement filed by Duquesne in accordance with this 
Order to revise the language at lines 5-9 of Supple­
ment No. 34 as follows: "For facilities (with con-
iracis dated after the effective date of Supplement 
No. 34] ihat do nol qualify under the provisions of 
this Rider, the electric energy will be purchased at a 
rale based on the Company's avoided costs [as sel 
forth in the Company's current filing pursuant to 52 
Pa. Code Section 57.33] as calculated in accordance 
with the applicable Pa.P.U.C. regulations". As 
stated above, we have not examined Duquesnc's 
avoided cost filings for compliance with our regula­
tions and can make no determination regarding the 
accuracy of rales set forth in those filings. Accord­
ingly, it would nol be acceplable to accord the 
avoided cost filings the force and effect of law by 
virtue of inclusion in the Company's tariff; THERE­
FORE, 
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ITISOKDIZRED: 

1. That Duquesne Light Company's Supplement 

No. 34 to Tariff No. 15 is rejected as not in the pub­

lic interest. 

2. That Duquesne Light Company may file a re­
vised tariff supplement in accordance with the pro­
visions of this Order within thirty (30) days of the 
entry date of this Order. 

3. That if Duquesne Light Company files a revised 
tariff supplement in accordance with Ordering 
Paragraph No. 2, such tariff supplement shall be al­
lowed to become effective upon five (5) days' no­
tice, the investigation shall be terminated, and the 
case marked closed. 

4. That if Duquesne Light Company files a revised 
tariff supplement in accordance with Ordering 
Paragraph No. 2, it at that time shall serve a copy of 
this Order and a copy ofthe revised tariff supple­
ment upon all project developers that have contac­
ted it regarding the availability of Rider No. 18. 

5. That i f Duquesne Light Company files a revised 
tariff supplement in accordance with Ordering 
Paragraph No. 2, it shall retain the burden of proof 
with respect to any complaints filed regarding the 
revised luriff supplement within sixty (60) days fol­
lowing the date of filing. 

6. That if Duquesne Light Company files a revised 
tariff supplement in accordance with Ordering 
Paragraph No. 2, a project developer unable to 
reach agreement with Duquesne on the issue of 
grandfathered status must file a formal complaint 
with the Commission within ninety (90) days ofthe 
effective date ofthe revised tariff supplement in or­
der to preserve its right, i f any, lo grandfathered 
status. The project developer shall have the burden 
of proof in any such proceeding. 

7. That the Law Bureau shall"file the Data Re­
sponses of Duquesne Light Company submitted un­
der cover of letter dated March 23. 1987 wilh the 
Secretary, subject to the following provisions: 

a. A protective order is hereby issued with respcel 
to all materials identified in subparagraph (b). All 
persons now and hereafter granted access to the in­
formation identified in subparagraph (b) shall use 
and disclose such information only in accordance 
with this Order. A copy of this Order shall be filed 
with lhe materials identified in subparagraph (b). 

b. That the Confidential Informalion subject to this 
Order arc the attachments pertaining the Mazzaro 
Landfill Project, the lleoncco-Montgomery Dam 
Project, the Econcco-Emsworth Dam Project, and 
the Chambers Development Project. 

c. That all Confidential Informalion shall be made 
available to the Commission and its staff and to the 
Office of Consumer Advocate for use in this and re­
lated proceedings and for all inlernal Commission 
analysis, studies, or investigations. For purposes of 
this proceeding, to the extent that Confidential In­
formalion is placed in the Commission's report 
folders, such information shall be handled in ac­
cordance with routine Commission procedures inas­
much as Ihe report folders arc not subject to public 
disclosure. To the extent that Confidential Informa­
tion is placed in the Commission's testimony or 
document folders, such information shall be separ­
ately bound, conspicuously marked and accompan­
ied by a copy of this order. Public inspection of the 
Confidential Informalion shall be permitted only in 
accordance with this Protective Order. 

d. That Confidential Informalion shall be made 
available, upon request, to counsel for parties of re­
cord in this proceeding. Such counsel shall use or 
disclose the Confidenlial Information only for pur­
poses for preparing or presenting evidence, cross-
examination or argument in this proceeding. To the 
extent required for participation in this proceeding, 
a party's counsel may afford access to the Confid­
ential Information to the party's cxpcrt(s). No other 
persons may have access to the Confidential In­
formation except as authorized by further order of 
this Commission or the presiding Administrative 
Law Judge and after appropriate notice to 
Duquesne Light Company and the applicable dc-
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vclopcrs giving them the opportunity to respond. 

c. Thai prior to making Confidential Information 
available to an expert as provided by subparagraph 
(d), counsel for a party of record shall deliver a 
copy of this Order to such expert and shall receive a 
written acknowledgment from the expert in the 
form attached to this Or der and designated as Ap­
pendix A. The party furnishing Confidential In­
formation shall be notified promptly of the identity 
of all persons providing access to such Confidenlial 
Ififorrnatton pursuant to this subparagraph and sub­
paragraph (d). 

f. That any federal agency which has access io and/ 
or receives copies of lhe Confidenlial Information 
will consider and treat the Confidential Information 
as within the exemption from disclosure provided 
in the Freedom of Information Act as set forth ai 5 
U.S.C. Scciion 552(b)(4) until such time as the in­
fonnation is found to be nonconfidential. 

g. That any state agency which has access to and/or 
receives copies ofthe Confidential Information will 
consider and treat the Confidential Information as 
within the exemptions from disclosure provided in 
the Pennsylvania "Right-to-Know" Act as set forth 
at 65 P.S. Section 66.1(2) until such time as the in­
formation is found to be nonconfidential. 

Ii. That any public reference to Confidential In­
formation by the Commission or by counsel or per­
sons afforded access thereto shall be to the title and 
exhibit reference in sufficient detail to permit per­
sons wilh access to the Confidential Information to 
fully understand the reference and not more. The 
Confidential Information shall remain a part ofthe 
record to the extent admitted for all purposes of ad­
ministrative or judicial review. 

i. That part of any record of this proceeding con­
taining Confidential Information, including but not 
limited lo, all exhibits, writings, direct testimony, 
crosscxaminaiion, argument, responses to discovery 
requests, briefs and including reference thereto as 
mentioned in ordering subparagraph (h) above shall 

be sealed for all purposes, including administrative 
and judicial review unless such Confidential In­
formation is released from the restrictions of this 
Order cither through the agreement of the parties or 
pursuant to an order of the Adminisirative Law 
Judge or the Commission. 

j . That the parties affected by the lerms of this Pro­
tective Order shall retain the right to (a) question or 
challenge the confidential nature of the Confiden­
tial Information, or the admissibility of Confiden­
tial Ififonnatioji into the record in this proceeding; 
(b) refuse or object to the production or admission 
of Confidential Informalion; and (c) seek additional 
measures of protection ofthe Confidential Informa­
tion beyond those provided in this Order. 

8. That a copy of this Order be served upon 
Duquesne Light Company, the Office of Consumer 
Advocate, LTV Steel Company, Inc., O'Brien En­
ergy Systems and Manns Corporation. 

Appendix A 

ACKNOWLEDGMENT OF PROTECTIVE OR­

DER 

TO WHOM IT MAY CONCERN: 

The undersigned, an expert, witness, consultant or 
employee of lhe undersigned employer, has read 
and undcrsiands the Protective Order entered under 
date of July 20, 1987 in this proceeding docketed as 
above, which Order deals with the treatment of 
Confidential Information. The undersigned agrees 
to be bound by and to comply wilh the terms and 
conditions of said Order. 

Dated: 

Name 

Address 
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Employer 

FN1 Pursuant to the provisions of Sections 
201 and 210 ofthe Public Utility Regulat­
ory Policies Act of 1978 ("PURPA"), 16 
U.S.C. §796(17; through (22) and 16 
U.S.C. 824a-3. 

FN2 Or a rate based on avoided increment­

al operating and capacity costs when such 

rate exceeds six cents per kwh. 

FN3 Beaver Valley Power Co. (Patterson 

Dam) and three windmills. 

FN4 Beaver Falls Municipal Authority 

(Townsend Dam). 

FN5 Wildwood Power Station. Duquesne 
avers that, to the best ofits knowledge, this 
project has been abandoned. 

FN6 O'Brien Energy Corp. (Mazzaro 
Land 1111): Econcco (Emsworth Dam); Eco-
ncco (Montgomery Dam); and Chambers 
Development (Monrocvillc). 

FN7 Pursuant to 52 Pa. Code (J57.34(b), 
energy credits arc to be equal to the util­
ity's highest cost source of energy. When 
based upon the utility's own generation, the 
credits are to include costs of fuel, variable 
operations and maintenance expenses, and 
any olher costs associated with that gener­
ation. At the option ofthe qualifying facil­
ity, energy credits arc to be based on actu­
al, projected, or levelized projected costs. 
Projections of avoided energy costs are nol 
required beyond a len (10) year period. 
Duquesne avers, in the cover letter accom­
panying Supplement No. 34, that ils cur­
rent avoided costs arc "about two (2) cents 
per kilowall-hour."Wc have nol examined 
the accuracy of Duquesnc's calculaiions 

and express no opinion thereon. 

FN8 Grieco Windmill, Holloway Wind­
mill, Beaver Valley Power Co., and Beaver 
Falls Municipal Authority. Sec Data Re­
sponse No. 5. 

FN9 Duquesne has a contract wilh Wild-
wood Power Station, a 10 MW facility to 
be fueled by woodchips and coal, dated 
October 24, 1983. Duquesne avers that its 
last communication with Wilclwood's de­
veloper took place on January 9, 1984, and 
that, to the best of its knowledge, the 
project has been abandoned. Wc have, of 
course, no information from Wildwood. 

FN 10 ll appears that Duquesne has been 
purchasing the output of the .001 MW 
Beechwood Farms Windmill, which went 
into operation on January 6, 1983, inde­
pendently of any contract. 

FN 1 1 By letters dated February 6 and 
April 15, 1987 counsel for Duquesne re­
quested and received extensions of time to 
file Answers lo LTV's Complaint staling, 
in part, that the parties "have agreed in 
principle to a Settlement of all litigation ... 
Upon consummation of the settlement ar­
rangements..., LTV Steel anticipates with­
drawing this Complaint". 

END OF DOCUMENT 
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PENNSYLVANIA 
PUBLIC WTILITY COMMISSION 

H a r r i s b u r g , PA 17120 

Public Meeting held Junq^l. 1985 

Commlseloners Preeent: . 
.* 

Linda C. Tallafftrro p Chairman 
Janes H. Cawley 
Frank Fischl 
B i l l Shane 

Collection of Amounts Paid, for Energy 
Purchasec from Bethlehem Steel 
Corporation, from PP&L Ratepayers 

Docket Ho. 
V-8S0QZ9' 

ORDER CHANTING RATE RECOGNITION 
OF PURCHASED POWER COSTS 

BY THE COMMISSION: 

JUL? 

Pennsylvania Power & Light Company (PP&L) and Bethlehem Steel 
Corporation (BSC) conducted negotiations concerning PP&L's purchase of 
cogeneration energy from BSC's Bethlehem plant. PP&L Is required to 
purchase cogeneration energy and capacity by Section 210 of the federal 
Public Utility Regulatory Policies Act ("PURPA 1210") (16 U.S.C. *824a-3) 
and Federal. Energy Regulatory Cosnnisslon (FERC) regulations adopted 
pursuant thereto. Absent an agreement between BSC and FP&L, PP&L could 
be required by law to pay Its avoided costs for such.energy and capacity. 
The Commsslon has adopted Its own cogeneration regulations concerning 
the determination of the costs Pennsylvania u t i l i t i e s oust pay cogenerators 
(See 52 Pa. Code 157-31, et seq.). 

Taken together, these authorities require that such purchases 
be made at a price equivalent to the " f u l l avoided cost** or highest cost 
source of energy that the ut i l i t y i s buying or producing Itself. These 
authorities also expressly allow the qualifying facility the benefit of 
arrangements which provide for levelized payments, even though payments 
at times (particularly during the early years of <;he arrangement) may 
exceed the f u l l avoided cost at such times. However, qualifying f a c i l i t i e s 
and u t i l i t i e s may agree on different arrangements, including those 
pertaining tc price. 

AdditionaUY_.__gE&L^as-a-duly^pproyed--tar^ 
P.U.C. No. 199 Commission as Supplement No; 17 to Tariff-Electric Pa 

("Pioneer Rate,'* Rule 6E)» which provides prices co certain classes of 
alternative energy producers, which'may serve as an alternative to 
application of the Commission's regulations. 

::iT 
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P P * L a n d BSC h a v e ' c n t a r e d I n t o • p r o p o » t i J • g r r m r n t l e t t i n g 
- forth t t i -at . condlt lont and price provUlons applicable to th« purchacc 

of e l e c t r i c energy by P P i L . Thf pcopoced agreeosnt Incorporate* the 
price tern* • • «*t for th Jn T?tL'« Floheer Rate; b u t . « l > o Incorporatcn 
provis ions s l«>l l»r to ihoat • « ( forth tn our i * g u l « U o n f t . One of i h c 
condition* precedent to.the c f ( c c t l v e n O * of Che agrccMent t t pbla ln lng 
•pprorval of chic C O e n l n l o n where "deemed nece««»ry" by Che part lee-
AppKcnc ly , PffcL d c t m nice«**!rf our approval of the xate tenas of t\)t 
propoced agrceneot •Dd approval of. c o l j c c d o o of MamiDta paid Co BSC, 
f o r energy purchaaea, f r o a F F t L * * r^cepajrera, though che Energy CosC 
Race ( E C X ) , or I t a fu ture cqulvaletit . fFfcC h«» f i l i f l » Pe t i t i on cxpreaaly 
eeeklnj t h i s approval . 

Ue think PP&L'a rcqucat for t h i s r e l i e f aoMrvhat rtdundant. 
s ince ue prev ious ly approved the Plonear Rate T a r i f f which, a« noted 
above, I c the p r e c i s e basis f o r the payncnCS Co be aade Co BSC- Having 
approved t h i * t a r i f f . I t would'be uocanacLooabLe fo t ua to auggast that 
ratea thus c s tab l lahed could be unjust or unreaaonsbla. oad a f o r t i o r i w« 
thlnV l o p l l c l c I n our approval of the t a r i f f our approval also o f c o l l e c t i o n 
of such aaomtca f r o s ratepayers , ttonctbelesa, w« rccognl ic v« have not 
p r « v l o u a l y e x p l i c i t l y spprtved Che c o l l e c t i o n of such asounCa froa 
r a t e p a y e r i . Ue cake t h i s opportunity to do so and trus t t h i s Order w i l l 
f i n a l l y reso lve any queaclona conearnlng such race co l l ec t looa . 'The 
b a s i s for both our approval-of thC'Plonear Rate aod allowance of ECK 
recovery I s that . ra tepayers w i l l t ecc lvc a l g a l f l c a n t bcae f l t s f ron «uch 
tranaact looa. I f che p r i c e for auch purchase* l a at the l e v e l of or 
below the cost for purchasing or t generat ing energy a u t i l i t y would 
otherulee I n c u r , ratepayer* eas s u f f e r oo "coat dtsadvaacags." T h i s I s 
true even I f auch p r i c e s a r c at t laea higher ^hao u t i l i t y coaca. I f over 
a l l the coats are no h l g h « r . Addic lonal ly , such a l ternat ive energy 
sources o f f e r the advantages' of greater aysten d i v e r s i t y , a a a l l a r capac i ty 
addition Increneat s , better load aunageBent, Cloaer natch of capaci ty 
addit ion* co load growth prOject looa. l e s s u t l l l c y c a p i t a l at r i a V , dual 
u t l l l i a t l o n of H a l t e d resources , renewable resourcea or waste produces, 
and a t ta in ing other s o c i a l and cnvlrooMcatal goals {craab bural.ng, 
e t c . ) . • 

I n the InatanC case , Bcthlehcn Stee l Corporation {BSC) has an 
I n s t a l l e d 30 Mgawatt cogeneration f a c i l i t y uelng coke, oven gaa and 
b l a s t furnace gas as l e a pr laury fue l i n p u t . Iha f a c i l i t y haa been 
c e r t i f i e d by F£RC aa a qual i fy ing' f a c i l i t y . Since the p r i m r y f u e l 
Input l a a waste product, P P l L ' s Pioneer Kate l a appl icable a* an a l t e r n a t i v e 
to applying the Coanlaalon'a regulat ion*, and PPAL and BSC have agreed 
to i t s u s e . 

I n f a c t , applying the Pioneer Rata over an extended period of 
t lae w i l l r e s u l t I n paynants to BSC that a r e below f u l l avoided c o s t a . 
Since these p r i c e * a r c pursuant to tha Pioneer Bate provlaions and s ince 
BSC qual i f l e a f o r those provls lono, tha n t c s are autoMitical ly J u s t , 
reasonable and I n che publ ic I n t e r e s t . Any paynenta pursuant to t h i s 
t a r i f f are recoverable under thii appropriate BCS or I t s future e q u i v a l e n t . 
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Uc u t i l note on* area of addit ional concern. The propoaed 
•freeacnt ! • on a ycar-to.-ycar b a d * , a lbe i t with a ( v c l v c n o n t h not ice 
ot terataa l lon requirement. We direct F P t L ' s at tent Ion to $1 Pa. Code I W . ] ? < * ) 
which s t a c t i "Lone tero contracts are encouraged." and to 157.3*<c){7)( 1) 
which i t a i e C "Wherever p r a c t i c a l the tern o l the contract should be 
based on the uaeful l i f e of the qua l i fy ing f a c i l i t y . * * While che l a t t e r 
•eelIon I s *Bong thoae provision* related to purchases of capac i ty , the 
Intent of the regulat ions 1* that longer term contract* are p r e f e r a b l e . 
Nothing l o (he Pioneer Rate can be construed to 11*11 I t s appl icat ion to 
contract periods of one year. Extrcaa ly short term contracts w i l l 
deprive Ban? potent ia l qua l i fy ing f a c i l i t i e s of the cer ta in ty necesaary 
for f inancing or general ly undertaking,these projec t* . The provlalona 
of the Pioneer Rate o f f e r advantages to a6ae qua l i fy ing f a c i l i t i e s , 
which we endorse, but t b l a t a r i f f should be a v a i l a b l e over a longer tens 
when the q u a l i f y i n g f a c i l i t y so d e s i r e s . 

F i n a l l y , we expressly note that ne i ther federal law or regu la t ions 
nor s ta te lat* or regulation* require our approval of the t ema and 
condition* of ao ngraeaent between a u t i l i t y and qua l i fy ing f a c i l i t y . 
Uc a r c s p e c i f i c a l l y g iv ing our approval to the rate terms of the proposed 
a greets* At I n the Instant caae*(although p r e s u u b l y unnecescary, due to 
pr ior approval of the Pioneer H*te) alnce we have been asked to do ao. 
Uc are a l so express ly approving ECR c o l l e c t i o n of the r a t e a . Beyond 
those I s s u e * , the other Cera* ttin„ agreement are subject to negot iat ion 
between the p a r t i e s , unless a party Invokes our J u r i s d i c t i o n to a e t t l e a 
d ispute . Our only add I t Ional- feoulfchetit i s that the executed agrement 
be f i l e d with the'Conalealon.'cr^Cet f o r t h at 52 P a . Code f $ 7 . 3 3 ( c ) ( 2 ) . 

Consistent with our a pp tip va l of the Pioneer Rate; 
with our Orders in a lml lar inataoc^a; and, con*latent with 
regulatory author i ty , we wi l l ' grant ; the r e l i e f requested l a 
P e t i t i o n ; THEREFORE, 

cons i s tent 
s tatutory and 

PPtL' s 

I T I S ORDERED: 

1. That the energy costa £ f4L incur* by purchasing energy 
fron Bethlehe* S t e e l Corporation,.pursuant to Supplement No. 17 to 
T a r i f f - E l e c t r i c P a . P .U.C. 'No. 199 and bursuant to the r*te terns of the 
proposed a g r e « n e n t , attached aa Exhib i t VA" to F P t L ' s P e t i t i o n , Docket 
Ho. P-BS0039, f i l e d June 6, 1985, are approved a s j u a t , rcaaonabl* and 
I n the publ ic I n t e r e s t . 

2 . That F P I L l a hereby a u t h o r i t y to f u l l y c o l l e c t a l l 
energy change* r e s u l t i n g fron said, agreeaent Wid froa t h i s and any 
app l i ca t ion of I t a Supplcnent Do. 17 to T a r l f V - H L c c t r l c Pa. P . U . C . 
No. 199, by including auch In . i t a Energy Cost Hate or such other net hod 
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"ay I n the f u t u r e replace or take t h* p l - c e of t h . energy Co f c l i u t l . 
- » • J u . t <nd reasonable l . i . l r a t e f l ^ a d . by f i n a l Order of the C o m l . i l o n . 

>* THE CQKMISSIOH, 

(SEAL) 

ORDER ADOPTED I June 21, 19B> 

ORDER DfTERED: 2 5 19B$ 
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