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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Suzanne Pacheco					:
							:
	v.						:		C-2013-2380632
							:
UGI Penn Natural Gas, Inc.	 			:



INITIAL DECISION


Before
Jennedy S. Johnson
Special Agent


This Initial Decision dismisses the Complainant’s Formal Complaint, denies the customer’s request for a payment agreement and upholds the Company’s terms for restoration of service.


HISTORY OF THE PROCEEDING


On or about August 22, 2013, Suzanne Pacheco (Ms. Pacheco or Complainant) filed a Formal Complaint (Complaint) against UGI Penn Natural Gas, Inc. (PNG, Company or Respondent) with the Pennsylvania Public Utility Commission (Commission) in which she alleged that she was unable to pay her natural gas bill and that her service was terminated.  Complaint ¶¶ 4-5.  As relief, she requested a reasonable payment plan.  Complaint ¶ 5.  The Complaint was an untimely appeal of the decision issued by the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 3094568 on May 15, 2013.  BCS dismissed Ms. Pacheco’s informal complaint because her account history demonstrated a lack of good faith effort to pay her gas utility bills.  BCS also upheld the Company’s terms for restoration of service.

		On September 6, 2013, PNG filed an Answer (Answer) to the Complaint requesting that the Complaint be dismissed.  In its Answer, PNG stated that the Complainant was no longer an active rate payer as her service was shut off for non-payment on July 11, 2013.  Answer ¶ 4.  As such, PNG averred that in order for her service to be restored, the Complainant’s total account balance on her terminated natural gas account ($2,262.64) must be paid in full, plus $37.00 (reconnection fee) and $134.00 (fifty percent of the security deposit).  Id.  Therefore, the total amount the Company requires in order for Complainant to have her gas service restored is $2,433.64.  Id.

A Telephone Hearing Notice dated September 30, 2013, advised the parties that an Initial Telephonic Hearing was scheduled for Tuesday, November 19, 2013, at 10:00 a.m.  The case was assigned to me, pursuant to 52 Pa.Code Section 56.174.

		A Prehearing Order dated October 1, 2013, advised the parties of the date and time of the scheduled hearing and informed them of the procedures applicable to this proceeding, which included the submission of documents prior to the hearing.  The Prehearing Order reminded the parties of their responsibility to advise the presiding officer of any change in the telephone number at which they were to be contacted.

In accordance with the provisions of the Prehearing Order, Respondent submitted three (3) copies of four (4) proposed exhibits for possible use at the hearing.

		The initial telephonic hearing convened as scheduled on Tuesday, November 19, 2013 at approximately 10:02 a.m.[footnoteRef:1]  Ms. Pacheco appeared pro se, testified on behalf of the Complaint, and presented no exhibits.  Jeffery H. Sunday, Esquire represented the Respondent, presented the testimony of one (1) witness, Ann Blaskiewicz, Data Analyst for Respondent, and sponsored four (4) exhibits.  The exhibits, marked UGIPNG Exhibits I through IV, were admitted into the record. [1:  	A tape recording of the hearing was made, no court reporter being present.] 


The record closed on November 19, 2013.
FINDINGS OF FACT

1. The Complainant is Suzanne Pacheco, who resides at 437 Schuyler Avenue, Kingston, PA 18704 (Service Address).

2. The Respondent is UGI Penn Natural Gas, Inc.

3. Complainant lives with her husband at the Service Address.  Three minor children also reside at the Service Address three days a week.

4. The Complainant’s monthly income from her job is $1,243.00.

5. The Complainant receives $230.00 per month in food stamps.

6. The Complainant’s total monthly household income is $1,473.00.

7. Since January, 2012, the Complainant has received four (4) payment agreements on her account – three (3) from Respondent and one (1) from the Commission.  UGIPNG Exh. II.  

8. PNG entered into payment arrangements with the Complainant on January 18, 2012, February 20, 2012, and April 20, 2012.  UGI PNG Exh. II.  

9. The Complainant received a Commission-issued payment arrangement resulting from BCS Case No. 2971405 on May 22, 2012.  UGI PNG Exh. II.  

10. The Complainant defaulted on the three Company-issued and one Commission-issued payment agreements.

11. Since September, 2011, Complainant has made only five (5) payments.  Complainant’s last payment was made on September 20, 2012.  UGIPNG Exh. I.

12. The Complainant’s service was terminated for non-payment on July 11, 2013.

13. The Complainant’s account balance on her terminated natural gas account with PNG is $2,262.64.  UGIPNG Exh. I.

14. In order for her service to be restored, PNG is requiring that the Complainant pay $2,433.64, which consists of the account balance ($2,262.64), the reconnection fee ($37.00) and half of the security deposit ($134.00).

15. The Complainant testified at the hearing that she would like to have her service turned back on and to have a “decent” payment arrangement.

DISCUSSION

		In her Formal Complaint, Ms. Pacheco alleged that she is unable to pay her natural gas bills and has requested a payment agreement.  As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).

		To satisfy this burden, the Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).

		The Responsible Utility Customer Protection Act, 66 Pa.C.S. Section 1401, et seq. (Chapter 14) applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.

Restoration of Service 

Section 1403 of the Public Utility Code defines “Applicant” as follows:

“Applicant.”  A natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

66 Pa.C.S. § 1403.

Complainant testified that her service was terminated by PNG.  Upon termination of her service, the Complainant ceased being a “customer” of PNG under Chapter 14.  See 66 Pa.C.S. § 1403.  Because Ms. Pacheco wishes to have her service restored, she is, however, an “applicant” as defined in Chapter 14.  Id.  Therefore, Sections 1407 and 1404 of the Public Utility Code are applicable in this matter.  Section 1407, entitled “Reconnection of Service,” states, in pertinent part:
(a) Fee.— A public utility may require a reconnection fee based upon the public utility’s cost as approved by the commission prior to reconnection of service following lawful termination of the service.  
...

(c) Payment to restore service.—
     …
 
     (2)  A public utility may require:
          (i)  Full payment of any outstanding balance incurred together with any reconnection fees by the customer or applicant prior to reconnection of service if the customer or applicant has an income exceeding 300% of the Federal poverty level or has defaulted on two or more payment agreements.  If a customer or applicant with household income exceeding 300% of the Federal poverty level experiences a life event the customer shall be permitted a period of not more than three months to pay the outstanding balance required for reconnection.  For purposes of this paragraph, a life event is:
                (A)  A job loss that extended beyond nine months.
	    (B)  A serious illness that extended beyond nine months.
	    (C)  Death of the primary wage earner.
      … 
       
(Emphasis added).  

Section 1407(a) allows the Company to require a reconnection fee, as approved by the Commission, where service has been lawfully terminated.  Here, the Company is assessing a reconnection fee of $37.00 as part of Ms. Pacheco’s required payment before it will restore her service.  This fee is included as part of the Company’s tariff.  It is well settled that tariffs have the force and effect of law and are binding on both the utility and its customers.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067 (Pa.Cmwlth 1981) (Brockway Glass); see also, Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa.Super. 1976).  Appellate courts have further held that “tariff provisions approved by the Commission … are prima facie reasonable.”  Lynch v. Pa. Pub. Util. Comm’n, 594 A.2d 816 (Pa Cmwlth 1991).  Furthermore, because Pennsylvania courts have repeatedly held that tariff provisions previously approved by the Commission are prima facie reasonable, a complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden to prove that the facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.  Shenango Township Board of Supervisors v. Pa. Pub. Util. Comm’n, 686 A.2d 910 (Pa. Cmwlth 1996); Zucker v. Pa. Pub. Util. Comm’n, 401 A.2d 1377 (Pa. Cmwlth 1979); see also, Brockway Glass, supra; 66 Pa.C.S. §1303 (Adherence to tariffs).  


Section 1407(c) gives a utility three options to follow when an applicant seeks reconnection of service after the company terminated that applicant’s service for nonpayment.  Ms. Pacheco falls under the first option, which allows a utility to demand full payment of any outstanding balance plus reconnection fees, regardless of income, when an applicant has defaulted on two or more payment arrangements.  66 Pa.C.S. § 1407(c)(2)(i).  Ms. Pacheco defaulted on three payment agreements with PNG and one Commission-issued payment agreement.  Because of this, the Company is exercising its option under Section 1407(c)(2)(i) by requiring that Ms. Pacheco pay her outstanding balanceof $2,262.64 and a reconnection fee of $37.00 before it would reconnect his service.

		Additionally, Section 1404 of Chapter 14 allows PNG to require payment of a security deposit when the customer’s service was terminated for nonpayment of an undisputed, pas due account balance.  66 Pa.C.S. § 1404(a)(1)(i).  Consequently, the Company is requiring a payment of $134.00, which constitutes half of the security deposit.  

		Therefore, I find that the Company has correctly applied the language of Sections 1407 and 1404 in requiring the Complainant to pay her entire balance, a reconnection fee and half of the security deposit—a total of $2,433,64—before the Company will restore her gas utility service at the Service Address.

Payment Agreement

		While Section 1407 sets forth the terms a utility may impose upon a customer seeking restoration of service, the Commission held in Crawford v. National Fuel Gas Distribution Corporation that Section 1407(c) “in no way divests the Commission of its duty to act as the final arbitrator of a utility customer’s rights with respect to payment disputes.”  Docket No. C-20066348 at 14 (Order entered December 6, 2007) (Crawford).  The Commission has authority under Section 1405 of the Code to establish a payment agreement for a customer who was lawfully disconnected for nonpayment.  Section 1405 reads, in pertinent part:


		§ 1405.  Payment agreements
(a) General rule. – The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

66 Pa.C.S. § 1405(a) (Emphasis added).  Further, while the Commission has the authority to establish a payment agreement under Section 1405, the Commission exercises that authority judiciously.  In Moses Rogito v. UGI Utilities, Inc. – Gas Division, Complainant Appellant, the Commission stated:

In Crawford we emphasized that, while the Commission has the authority to establish a payment agreement when a utility has lawfully terminated a customer for nonpayment, the Commission would exercise this authority very judiciously.  We stated, “[s]pecifically, this Commission should exercise its discretion only on behalf of customers who have demonstrated some evidence of good faith efforts to pay their utility bills, or who have experienced a significant change of circumstance outside of their control.”

Docket No. F-02263457 at 4-5 (Opinion and Order entered December 3, 2008) (citing Crawford at 15-16).

Here, the Complainant has not made a good faith effort to pay her gas utility bills.  Since September, 2011, Complainant has made only five (5) payments.  Complainant’s last payment was made on September 20, 2012.  UGIPNG Exh. I.   Additionally, since January, 2012, the Complainant received four (4) payment agreements on her account – three (3) from Respondent and one (1) from the Commission.  UGIPNG Exh. II.  PNG entered into payment arrangements with the Complainant on January 18, 2012, February 20, 2012, and April 20, 2012.  UGI PNG Exh. II.  The Complainant received a Commission-issued payment arrangement resulting from BCS Case No. 2971405 on May 22, 2012.  UGI PNG Exh. II.  The Complainant defaulted on all four payment agreements.  The record reflects that Complainant has not experienced a significant change in circumstances that were outside her control.

Complainant is also precluded from receiving a payment arrangement under 66 Pa.C.S. Section 1405(d).  Section 1405(d) states:

(d) Number of payment agreements.—Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.  

66 Pa.C.S. § 1405(d).  As the Complainant has defaulted on her previous Commission-issued payment arrangement, she is also not entitled to another Commission-issued arrangement under the plain language of Section 1405(d).  See Ester Cobb v. UGI Penn Natural Gas, Inc., Docket No. F-2010-2207096 at 5 (Rewritten Opinion and Order entered December 12, 2011) (holding that because the Complainant defaulted on a prior Commission-issued payment agreement, and because the Complainant has not shown the requisite change in income, the Commission lacks the authority to issue a second payment arrangement under 66 Pa.C.S. § 1405(d)).     

		Based upon these facts, the Complainant’s poor payment history and her default on a prior Commission-issued payment agreement, I find that the issuance of a second payment agreement is not proper in this case.  Therefore, the Complainant has failed to sustain her burden of proof, and her Complaint will be denied.  In order to restore her service, the Complainant must comply with the Respondent’s terms.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. §701.

		2.	The Complainant had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).

		3.	The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq., applies to this proceeding.

4. 	A public utility may require a reconnection fee based upon the public utility’s cost as approved by the commission prior to reconnection of service following lawful termination of the service.  66 Pa.C.S. § 1407(a).

		5.	A public utility may require full payment of any outstanding balance incurred together with any reconnection fees by the customer prior to reconnection of service if the customer has defaulted on two or more payment agreements.  66 Pa.C.S. § 1407(c)(2)(i).

		6.	In addition to the right to collect a deposit under any Commission regulation or order, the Commission shall not prohibit a public utility, prior to or as a condition of providing utility service, from requiring a cash deposit from an applicant who previously received utility distribution services and was a customer of the public utility and whose service was terminated for nonpayment of an undisputed delinquent account.  66 Pa.C.S. § 1404(a)(1)(i).

		7.	The Commission will not issue a payment arrangement to a complainant when the record demonstrates a lack of good faith effort on the part of the customer to pay the utility bills and there was no evidence that the customer experienced a significant change in circumstances which were outside the customer’s control.  Crawford v. National Fuel Gas Dist. Corp., Docket No. C-20066348 (Final Order entered December 6, 2007).

ORDER


THEREFORE,

IT IS ORDERED:

1. That the Formal Complaint filed by Suzanne Pacheco against UGI Penn Natural Gas, Inc. at Docket No. C-2013-2380632 is dismissed.

2. That the Secretary mark this docket closed.


Date: December 2, 2013		/s/				
		Jennedy S. Johnson 
		Special Agent
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