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HISTORY OF THE PROCEEDINGS


		This Initial Decision denies the Formal Complaint of Misty Kuhns as, for the reasons set forth below, Respondent acted reasonably when it reversed OnTrack credits and rebilled Complainant under its regular tariff rates for service rendered subsequent to a Chapter 13 bankruptcy filing.

		On May 13, 2013, Misty Kuhns (Complainant or Ms. Kuhns) filed a Formal Complaint against PPL Electric Utilities Corporation (PPL, the Company or Respondent) with the Pennsylvania Public Utility Commission (Commission), at Docket No. F‑2013‑2366279.  The Complaint was a timely appeal from a Bureau of Consumer Services (BCS) informal decision (Case #3075505).  In her Complaint, Ms. Kuhns alleged that there were incorrect charges on her bill in that apparently PPL had written off pre-bankruptcy arrearages but then had also removed her OnTrack credits.  Her requested relief, although unclear, was apparently that she receive both the bankruptcy write-off of the pre-petition debt and the OnTrack credits post-bankruptcy.
		On or about June 20, 2013, PPL filed an Answer denying any incorrect charges and alleging that Complainant had been removed from the OnTrack program on October 26, 2012, for exceeding the maximum annual benefits.  PPL further alleged that, on February 19, 2013, Complainant had contacted PPL to establish a payment agreement and during the call, Complainant said she had filed for bankruptcy protection.  PPL later confirmed that Complainant had filed for Chapter 13 bankruptcy protection on October 28, 2011.  Accordingly, PPL rebilled her account, wrote off $1,233 in pre-petition arrearages as of October 28, 2011, due to the bankruptcy, and assigned all charges after October 28, 2011 to a new account.  As the Complainant then did not have a balance as of April, 2012, the date she was enrolled in OnTrack, she would not have been eligible for OnTrack, and she was rebilled accordingly, with all OnTrack credits removed.  In essence, PPL’s rebilling was to place Complainant in the same position she would have been in if the Company had known about the bankruptcy when she applied for OnTrack.  As relief, PPL requested that Ms. Kuhns’ Complaint be denied.

		By a Telephonic Hearing Notice dated July 5, 2013, the parties were notified that an Initial Telephonic Hearing was scheduled for Wednesday, August 7, 2013, at 10:00 a.m.  A Prehearing Order was issued on July 5, 2013, which set forth applicable procedures regarding, inter alia, exhibits, continuances, and subpoenas, and noted that Complainant had the burden of proof.  The Commission policy at 52 Pa.Code § 5.231(a) encouraging settlements was also emphasized.

		 On August 7, 2013, the hearing was held as scheduled.  Complainant appeared pro se, testified on her own behalf, and presented no exhibits and no additional witnesses.  I requested that Ms. Kuhns supplement the record with a late-filed exhibit, consisting of various documents from her Chapter 13 bankruptcy proceeding.  These documents were to be entered into the record as Complainant Exhibit No. 1.  PPL, which was represented by Kimberly G. Krupka, Esquire, presented one employee witness (Mae Dorris, a PPL Customer Service Representative), and four (4) exhibits (PPL Hearing Exhibits 1-A, 1-B, 2-A, and 2-B), all of which were admitted.  Briefs were also requested.  Tr. 67.

		On August 22, 2013, as I had received a copy of Complainant Exhibit No. 1, I issued an Order which admitted that exhibit into the record.

		After the transcript was received, I issued a Briefing Order on August 23, 2013, which set forth a deadline of September 13, 2013, for filing Main Briefs, and September 23, 2013, for filing Reply Briefs.  On September 4, 2013, I received notice that Complainant had been injured and would be unable to travel to Harrisburg to review the transcript in preparation for the briefs.  Accordingly, on September 4, 2013, I issued a Stay of Briefing Order and directed the Complainant to contact me within two weeks to update me on her status.

		On September 19, 2013, I issued a Revised Briefing Order.  At that point, I had not yet received a medical update from the Complainant as to her status, and therefore established a deadline of October 21, 2013, for the filing of Main Briefs, and October 31, 2013, for the filing of Reply Briefs.  The Revised Briefing Order specifically stated that briefs must be filed by the due dates.

		I received a timely-filed Main Brief from PPL and an unsigned emailed letter from the Complainant.  I later discovered that Complainant’s document had never been filed with the Commission and, to my knowledge, was never signed.  No party filed a Reply Brief.

		On November 14, 2013, I issued an Order Closing the Record, after making a determination that Complainant had not filed a Main Brief which was in compliance with my Briefing Orders.  The record consists of 74 pages of transcript, one (1) Complainant exhibit, and four (4) Company exhibits.  This matter is ready for a decision.

FINDINGS OF FACT

		1.	Complainant is Misty Kuhns, who resides at 2023 East Grand Avenue, Tower City, PA, 17980, and is a residential non-heating electric customer of PPL at that address.  Tr. 7-8, 46.
 
		2.	Respondent is PPL Electric Utilities Corporation, a public utility providing residential electric service to customers in the Commonwealth of Pennsylvania.  PPL Hearing Exhibit (Ex.) No. 1-A.

[bookmark: _GoBack]		3.	Complainant filed for Chapter 13 bankruptcy in U.S. Bankruptcy Court for the Middle District of Pennsylvania (Case No. 5:11-bk-07342) on October 28, 2011.  Complainant Ex. No. 1.

		4.	The Chapter 13 bankruptcy case remains open and a repayment plan is in effect for thirty-six months, or until October, 2014, with Charles J. DeHart, III, appointed as the Trustee.  Complainant Ex. No. 1.

		5.	Complainant had a PPL arrearage of $1,233, as of the date of the bankruptcy filing.  Tr. 40.

		6.	PPL was not listed as a creditor and the arrearage was not included in the bankruptcy filing.  Complainant Ex. No. 1; Tr. 10.
 
		7.	PPL was first notified of the Complainant’s bankruptcy filing on February 19, 2013.  Tr. 30; PPL Hearing Ex. 2-B.

		8.	On April 25, 2012, prior to PPL’s knowledge of the bankruptcy filing, Complainant was enrolled in the OnTrack program.  Tr. 42.

		9.	OnTrack is a customer assistance program available to low-income customers to help with bill payments.  Once a customer is accepted into the program, customers are only required to pay a percentage of their bills, up to a maximum annual credit (difference between actual bill and OnTrack amount) of $850 for non-heating customers.  Tr. 41-42, 46.

		10.	A PPL customer must have an arrearage to qualify for OnTrack.  Tr. 42.

		11.	For the six-month period between the bankruptcy filing and April 25, 2012, Complainant’s payments for electricity ($1,006) exceeded the billings ($890.86).  Tr. 44.

		12.	Complainant was removed from the OnTrack program in October, 2012, as her allowable annual maximum credit had been exceeded.  Tr. 43.

		13.	After PPL was notified of the bankruptcy filing on February 19, 2013, and confirmed the filing, the Company took steps to place Complainant in the same position with respect to her account that she would have been in if PPL had learned of the filing in October, 2011.  Tr. 50.

		14.	To place Complainant in the same position, PPL took the following steps: (1) the $1,233 pre-petition arrearage was written off, consistent with the Company’s bankruptcy policy (Tr. 34, 40-41); (2) the pre-bankruptcy account was closed and a new account was opened for all usage after the bankruptcy filing (Tr. 34); (3) all payments and charges post-bankruptcy were transferred to the new account (Tr. 37); and, (4) PPL removed the OnTrack credits she had received and rebilled the Complainant for the amount she would have been charged but for the erroneous OnTrack enrollment.  (Tr. 34, 37-41, 44).

		15.	Since Complainant’s payments exceeded the billings for the six-month period between the bankruptcy filing and enrollment in OnTrack, and the pre-petition balance had been written off, Complainant had no arrearage as of the time she was enrolled in OnTrack and therefore was not eligible for OnTrack.  Tr. 37-39, 42, 44.

		16.	 Pursuant to the rebilling after notice of the bankruptcy, Complainant was charged $1,231.96, all of which was for PPL service rendered post-bankruptcy but prior to notification of the bankruptcy.  Tr. 17-18.

		17.	As of the August 7, 2013, hearing, Complainant owed PPL a total of $2,417.67.  Tr. 45.

DISCUSSION

		In her Complaint, Ms. Kuhns disputed her PPL balance in that the Company had removed OnTrack credits and rebilled her so that she was in the same position she would have been in if PPL had known of her bankruptcy in a timely manner.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).

		To satisfy the burden of proof, Ms. Kuhns must demonstrate that Respondent violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa.C.S. § 701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).

		In Waldron v. Philadelphia Electric Company (Waldron), 54 Pa. PUC 98 (1980), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa.C.S. § 701.  If a complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95.

		In alleging that PPL’s rebilling of her was unreasonable and inaccurate, Ms. Kuhns is, in effect, alleging that PPL violated Section 1501 of the Public Utility Code (Code), 66 Pa.C.S. § 1501.  That law requires public utilities to provide adequate, efficient, safe, and reasonable public utility service.
		At the hearing, Ms. Kuhns testified that she was disputing PPL’s decision to rebill her account as if she had not been enrolled in OnTrack during 2012.  Tr. 17.  According to Ms. Kuhns, PPL explained to her that she would not have been enrolled in OnTrack if the Company had known about the bankruptcy.  Tr. 17.  However, Ms. Kuhns claimed that she did notify PPL of the bankruptcy by mail and also through a telephone call around the time of the bankruptcy filing.  Tr. 10-12.  She indicated that PPL was probably not listed as a creditor on her bankruptcy forms.  Tr. 10.

		Ms. Kuhns further asserted that it was unfair for PPL to have written off her pre-bankruptcy petition arrearage of $1,233, and then turn around and reapply almost that exact same amount ($1,231.96) to her account due to her removal from OnTrack.  Tr. 17-19.  As relief, Complainant requested that PPL be directed to honor her OnTrack enrollment in 2012 as it was not Complainant’s fault that PPL failed to notate her October, 2011 bankruptcy filing until February, 2013.  Tr. 20.

		To supplement the record, Ms. Kuhns was asked to provide copies of her bankruptcy filing for the record.  That exhibit, which was to be received (and was received) after the hearing, was marked for identification as Complainant Ex. No. 1.

		In response to Complainant’s case, the Company presented the testimony of a customer service representative (Mae Dorris), a 15-year employee of PPL, who was familiar with the Company’s account activity statements and customer contact records.  Tr. 28-29.  Ms. Dorris testified that, based upon Company records, there was no notification of Ms. Kuhns’ October 28, 2011 Chapter 13 bankruptcy filing until February 19, 2013.  Tr. 30-31, 34, 47; PPL Hearing Ex. 2-B; see also, Complainant Ex. No. 1.

		Ms. Dorris further testified that on April 25, 2012, prior to PPL’s knowledge of the bankruptcy filing, Ms. Kuhns was enrolled in the OnTrack program.  Tr. 42.  OnTrack, as explained by Ms. Dorris, is a customer assistance program available to low-income customers to help with bill payments.  Once a customer is accepted into the program, customers are only required to pay a percentage of their bills, up to a maximum annual credit (difference between actual bill and OnTrack amount) of $850 for non-heating customers such as Ms. Kuhns.  Tr. 41-42, 46.  To be eligible for OnTrack enrollment, a customer must be low-income (Level One), have an overdue balance, and have tried but failed at a payment agreement within the past twelve (12) months.  Tr. 41-42.

		Ms. Dorris indicated that Ms. Kuhns had been removed from OnTrack in October, 2012 but not because of a bankruptcy filing, as PPL was not aware of the filing at that time.  Instead, Ms. Kuhns was removed as she had exceeded the $850 annual maximum credit.  Tr. 43.

		After PPL was notified of the bankruptcy and had confirmed the filing, the Company took steps to place Ms. Kuhns in the same position with respect to her account that she would have been in if PPL had learned of the filing in October 2011.  Tr. 50.  First of all, the Company determined that Ms. Kuhns’ PPL arrearage was $1,233 as of October 28, 2011, and that amount was written off, consistent with PPL’s bankruptcy policy.  Tr. 34, 40-41.  Next, PPL closed the pre-bankruptcy account and opened a new account for Complainant for all usage after the bankruptcy filing.  Tr. 34.  Thereafter, all payments and all charges post-bankruptcy were transferred to the new account and it was discovered that the payments ($1,006) exceeded the billings ($890.86) for the 6-month period between the bankruptcy filing and the April 25, 2012, date that Complainant had been enrolled in OnTrack.  Tr. 37-39, 44.  This fact, coupled with the write-off of the pre-bankruptcy arrearage, meant that Complainant was not actually eligible for OnTrack as of April 25, 2012, as she had no arrearage, according to PPL.  Tr. 42, 44.

		As PPL determined that Complainant had not been eligible for OnTrack when enrolled, the Company removed all OnTrack credits and rebilled the Complainant for the amounts she would have been charged but for the erroneous OnTrack enrollment, with reflection of all payments made.  Tr. 44.  Pursuant to the rebilling, Complainant was charged $1,231.96, all of which was for PPL service rendered post-bankruptcy but prior to notification of the bankruptcy.  Tr. 17-18.  As of the August 7, 2013, hearing, Complainant owed PPL a total of $2,417.67.  Tr. 45.

		Subsequent to the hearing, on August 22, 2013, the evidentiary record was completed with the admission of the bankruptcy filing (Complainant Ex. No. 1) into the record.  Based upon a review of these papers, the following was revealed.  Complainant’s Chapter 13 bankruptcy was filed in U.S. Bankruptcy Court for the Middle District of Pennsylvania (Case No. 5:11-bk-07342) on October 28, 2011.  The case remains open and a repayment plan is in effect for thirty-six months, or until October 2014, with Charles J. DeHart, III, appointed as the Trustee.  According to the Order Confirming Chapter 13 Plan, the automatic stay as to pre-petition debt is still in effect.  PPL was not listed as a creditor on any of the bankruptcy forms.

		In a Briefing Order, issued on August 23, 2013, I requested that the parties address the following:  (1) the jurisdiction of the Commission to resolve this Complaint, given the Chapter 13 bankruptcy filing; (2) the implications of the bankruptcy case remaining open, with an active, ongoing repayment plan in bankruptcy court; (3) the implications of the case being a Chapter 13 filing, rather than a Chapter 7 filing; (4) the implications of not listing PPL as a creditor on the bankruptcy filing; and (5) the implications of PPL’s alleged lack of notice of the bankruptcy filing until February, 2013.

		As mentioned previously, the only party to actually file a Main Brief was PPL.  In its Main Brief, PPL first addressed the question of Commission jurisdiction to hear this case, at a time when Complainant has an active, ongoing Chapter 13 proceeding.  PPL argued that the Commission has jurisdiction to decide the reasonableness and accuracy of its post-bankruptcy billings to the Complainant.

		PPL acknowledged the automatic stay provision in 11 U.S.C. § 362(a)(1),[footnoteRef:1] and the holding in Michelle Chavous v. PECO Energy Company, Docket No. F-2010-2215689, Initial Decision (made final via Commission Order entered December 20, 2011) (Chavous), that the Commission lacks jurisdiction over repayment of post-petition arrearages in an active Chapter 13 bankruptcy proceeding.  In accord, John C. McGrath v. PECO Energy Co., Docket No. C-2012-2284024, Initial Decision (made final via Commission Order dated July 2, 2012) (McGrath).  This lack of jurisdiction is because, unlike a Chapter 7 bankruptcy proceeding (in which a debtor’s estate is expeditiously liquidated and distributed to creditors), a Chapter 13 bankruptcy allows a debtor to repay debts under the management of the bankruptcy trustee, who controls the debtor’s estate and makes distributions until the bankruptcy petition is discharged or dismissed.  However, PPL claimed that Chavous and its progeny are factually distinguishable from the instant case as the bills/credits at issue in the case relate to a period far removed from the time of the bankruptcy filing and subsequent to when the Chapter 13 plan has been confirmed. [1: 		Without question, the Commission has no jurisdiction over arrearages for utility service that accrued prior to the filing of a bankruptcy petition.   Federal bankruptcy  law at 11 U.S.C. § 362(a)(1) provides that the filing of a bankruptcy petition  “operates as a stay, applicable to all entities, of . . . the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, or other action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title, or to recover a claim against the debtor that arose before the commencement of the case under this title.”  Furthermore, pursuant to 28 U.S.C. § 1334, federal district courts (and their bankruptcy courts) have exclusive jurisdiction over the debtor’s property and over all claims or causes of action, as of the commencement of the case.    ] 


		PPL also noted that the debts or credits involved herein are not under the auspices of the bankruptcy court.  It asserted that bankruptcy court approval is not necessary to terminate a bankrupt customer’s electric usage for a post-bankruptcy payment default, even in a Chapter 13 case.  See, 11 U.S.C. § 366(b); see also, In Re Jones, 369 B.R. 745 (BAP 1st 2007).  PPL then argued that, since it is authorized to terminate services to Complainant without bankruptcy court approval for non-payment of post-bankruptcy utility bills, it would not make sense for the Commission to be deprived of jurisdiction to hear challenges to the accuracy of those bills.

		Next, PPL addressed the implications of Complainant’s failure to list PPL as a creditor on her bankruptcy filing and its lack of notice of the filing until February, 2013.  According to PPL, the Company could arguably claim that its pre-petition debt was not and will not be discharged.  It cited to 11 U.S.C. § 523(a)(3)(A), which provides that a debt is not discharged when neither listed nor scheduled in time to permit timely filing of a claim, unless the creditor had notice or actual knowledge of the bankruptcy.  However, PPL explained that it elected to write-off the pre-petition debt and place Ms. Kuhns in the same position she would have been in had she provided PPL with timely notice of her bankruptcy.  Tr. 34-41, 50.

		Furthermore, the Company contended that Complainant was technically enrolled in OnTrack in error anyway because she did not meet the income and payment agreement criteria at the time she was enrolled.  Tr. 44-45.

		Finally, PPL noted that, even if its debt is determined not to be discharged and therefore Complainant actually had an arrearage at the time of qualifying for OnTrack, the amount of the pre-petition arrearage written off ($1,233) is almost the same as the amount Ms. Kuhns is requesting be reinstated as OnTrack credits ($1,231.96).  The two are essentially a wash.  PPL continued that it is either entitled to pursue its $1,233 pre-petition arrearage (which it has elected to write off) or it is not able to pursue that claim and Complainant is therefore not entitled to her OnTrack credits of $1,231.96.  Complainant cannot have both the write-off of her pre-petition balance and the credit of $1,231.96, especially since her failure to provide appropriate notice of the bankruptcy created the situation, according to PPL.  The Company concluded that, under the circumstances, the most appropriate outcome is that Ms. Kuhns’ claim for OnTrack credits be denied.

ALJ ruling on jurisdiction

		In every case coming before it, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of the dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa.C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. Pub. Util. Comm’n, 427 Pa. 562, 237 A.2d 602 (1967).  The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 157 Pa. Super. Ct. 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Matorano, 427 Pa. 581, 235 A.2d 602 (1967).  Indeed, subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).
		Commission jurisdiction may also be pre-empted by federal law.  As indicated previously, it is beyond dispute that the Commission is without jurisdiction over arrearages for utility service rendered prior to the filing of a bankruptcy petition.  11 U.S.C. § 362(a)(1); 28 U.S.C. § 1334.  Also, as noted by PPL, the Commission has previously determined, in Chavous and McGrath, supra, that it lacks jurisdiction in active Chapter 13 proceedings over post-petition arrearages due to the ongoing nature of those proceedings.  However, Chavous, McGrath, and their progeny are not applicable to this case as those proceedings involved requests for payment agreements on arrearages.

		In contrast to Chavous and McGrath, the instant case involves a question of billing reasonableness and accuracy in that Complainant is objecting to the removal of post-petition OnTrack credits from her bill.  In William J. Borlak v. Columbia Gas of Pennsylvania, Inc., Docket No. C-2008-2064344, Opinion and Order entered July 6, 2009 (Borlak), the Commission ruled that when a Complainant files for bankruptcy protection, even under Chapter 13, the Commission retains jurisdiction over issues concerning billing accuracy.  See also, DeCristo v. Philadelphia Electric Company, 56 Pa. PUC 95 (1982).

		Also, as in Borlak, this case does not involve a claim by a utility to collect a debt; instead, it involves a claim by a debtor against a utility for alleged billing discrepancies post-bankruptcy.  Therefore, the automatic stay provision in 11 U.S.C. § 362(a)(1) does not apply.

		Accordingly, I conclude that the Commission has jurisdiction over the parties and subject matter of this Complaint to determine whether PPL’s billing of Complainant is inaccurate and therefore unreasonable and in violation of Section 1501 of the Code.

Reasonableness of rebilling

		I will now address Complainant’s assertion that PPL improperly removed her OnTrack credits and rebilled her account.

		First, I will consider whether PPL had notice of the bankruptcy filing at any time proximate to the filing date of October 28, 2011.  Complainant asserted that she did notify PPL of the filing in a timely manner both by letter and a telephone call.  PPL countered that it did not receive any notice until a telephone call on February 19, 2013.

		As stated previously, Complainant has the burden of proof in this matter.  Thus, she must overcome PPL’s evidence that the notice was untimely.  Based upon this record, I conclude that Complainant has failed to rebut PPL’s testimony by a preponderance of the evidence and therefore did not meet her burden of proof.  It is particularly telling that PPL was not listed as a creditor on the bankruptcy filing and therefore would not have received any type of notice from the Court about the filing.  Also, there was no notation in Company records of any notice about the bankruptcy until February 19, 2013.  Furthermore, Complainant could not provide specifics about the notice she claimed she did provide and I did not find her claim of timely notice to be credible.  Accordingly, I conclude that PPL never received notice of the October 28, 2011 bankruptcy filing until February 19, 2013.

		Next, I will consider whether PPL’s rebilling of the Complainant to remove the OnTrack credits was reasonable, after PPL had received notification in February, 2013 of the bankruptcy filing.

		In her Complaint, Complainant had alleged that the rebilling was unreasonable.  In support of her contention, Complainant testified that PPL had removed her pre-petition arrearage of $1,233, but then had turned around and rebilled her almost the exact amount when it removed the OnTrack credits.  Apparently, Complainant believed that, in so doing, PPL took away the fresh start that Complainant was to receive by filing bankruptcy, and placed her in the same position she would have been in if she had not filed.  However, Complainant is mistaken as she failed to account for her electric usage after the filing of the bankruptcy petition.  PPL continued to provide her with electricity with no interruption.  Collection of the pre-petition balance was stayed by the filing of bankruptcy due to the automatic stay, but Complainant was still responsible for post-petition electric usage and could be and was charged for that usage.

		The reason for the rebilling was not, as Ms. Kuhns apparently believes, an attempt to collect the same amount of revenue from Complainant as was written off due to the bankruptcy.  Instead, the purpose was to remove OnTrack credits, and place Complainant in the same position she would have been in, vis-à-vis her bill, if notice of the bankruptcy had been timely received.  Clearly, Ms. Kuhns would not have qualified for OnTrack in April, 2012 had the bankruptcy been known, as she would not have had a pre-petition arrearage.

		There remains a question as to whether PPL’s decision to write-off the pre-petition arrearage when it received notice rather than pursue it was reasonable.  As acknowledged by PPL in its Main Brief, the Company could arguably have claimed that its pre‑petition debt was not and will not be discharged.  Pursuant to 11 U.S.C. § 523(a)(3)(A), a debt is not discharged when neither listed nor scheduled in time to permit timely filing of a claim, unless the creditor had notice or actual knowledge of the bankruptcy.  If it is determined that Ms. Kuhns’ pre-petition debt is not discharged, then, as acknowledged by PPL witness Mae Dorris, Complainant would have had a pre-petition arrearage when she was enrolled in OnTrack.  Tr. 61-62.

		However, the nondischargeability of Complainant’s pre-petition PPL debt under 11 U.S.C. § 523(a)(3)(A) is a presumption, not a certainty, and this debt is subject to the automatic stay provision in 11 U.S.C. § 362(a)(1).  See, In re Embry, 10 F. 3d 401; 1993 U.S. App. LEXIS 31432; Bankr. L. Rep. (CCH) P75,614; 30 Collier Bankr. Cas. 2d (MB) 435; 25 Bankr. Ct. Dec. 21.  In a Chapter 13 bankruptcy, the stay continues to apply after confirmation of the reorganization plan and until the time a discharge is granted or denied.  In re Santangelo, 325 B.R. 874 (Bankr. M.D. Fla. 2005).  Therefore, absent some relief from the Bankruptcy Court, PPL could not have pursued the pre-petition debt at this time.

		Since it appears that PPL could not have pursued the pre-petition debt without relief from the Bankruptcy Court, I conclude it was reasonable for PPL to have written off this debt, upon receiving notice of the Chapter 13 bankruptcy.  After the pre-petition debt was written off, it was appropriate to remove the OnTrack credits from post-petition billing, since Complainant had no arrearage and therefore did not qualify post-bankruptcy for OnTrack.  Also, any arrearage forgiveness under OnTrack could not have occurred as the Bankruptcy Court has exclusive jurisdiction over the pre-petition arrearage.  28 U.S.C. § 1334.  Since the rebilling to remove OnTrack credits was reasonable, Ms. Kuhns’ Complaint will be denied.

		As I have determined that Ms. Kuhns did not actually qualify for OnTrack due to the write-off of her pre-petition arrearage, it is unnecessary to address PPL’s additional argument that Complainant also did not meet the income and payment agreement criteria for OnTrack at the time she was enrolled.  To the extent it is necessary to address this argument, I note that PPL’s claim that Complainant did not meet the income criteria at the time is based on a misinterpretation of the record.  Contrary to PPL’s contention in its Main Brief, PPL witness Mae Dorris did not testify that Complainant’s income level was too high due to child support at the time she was enrolled.  Instead, Ms. Dorris testified that Complainant’s income may be too high now to qualify due to the addition of the child support income, but she was not sure.  Tr. 49-50.  Furthermore, Ms. Dorris testified in response to my questions that Complainant would have qualified for OnTrack but for the lack of an arrearage.  Tr. 61-62.

		In conclusion, for the above reasons, Ms. Kuhns has not met her burden of proof as to unreasonable and inaccurate billing and her Complaint will be denied.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa.C.S. §§ 102, 701, 1501; William J. Borlak v. Columbia Gas of Pennsylvania, Inc., Docket No. C-2008-2064344, Opinion and Order entered July 6, 2009.

		2.	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).

		3.	To satisfy her burden of proof, Complainant must demonstrate that Respondent violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa.C.S. § 701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).

		4.	Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).

		5.	Complainant has failed to establish that the utility violated the Public Utility Code or a regulation or Order of the Commission in rebilling her to remove OnTrack credits which were erroneously provided due to lack of timely notice of the bankruptcy.  66 Pa.C.S. § 701.

		6.	Pursuant to 11 U.S.C. § 523(a)(3)(A), a debt is not discharged when neither listed nor scheduled in time to permit timely filing of a claim, unless the creditor had notice or actual knowledge of the bankruptcy.

		7.	However, the nondischargeability of a debt under 11 U.S.C. § 523(a)(3)(A) is a presumption, not a certainty, and this debt is subject to the automatic stay provision in 11 U.S.C. § 362(a)(1).  See, In re Embry, 10 F. 3d 401; 1993 U.S. App. LEXIS 31432; Bankr. L. Rep. (CCH) P75,614; 30 Collier Bankr. Cas. 2d (MB) 435; 25 Bankr. Ct. Dec. 21.

		8.	In a Chapter 13 bankruptcy, the stay continues to apply after confirmation of the reorganization plan and until the time a discharge is granted or denied.  In re Santangelo, 325 B.R. 874 (Bankr. M.D. Fla. 2005).

		9.	PPL could not have pursued Complainant’s pre-petition debt at this time, absent some relief from the Bankruptcy Court.  11 U.S.C. § 362(a)(1); 28 U.S.C. § 1334.

		10.	Since PPL could not have pursued the pre-petition debt, it was reasonable for PPL to have written off the debt, rebilled the Complainant as if she had provided timely notice of the bankruptcy, and removed the OnTrack credits.


ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Formal Complaint of Misty Kuhns against PPL Electric Utilities Corporation at Docket No. F-2013-2366279 is denied.

		2.	That the case at Docket No. F-2013-2366279 is marked closed.


Date:	December 6, 2013					/s/				
							Kandace F. Melillo
							Administrative Law Judge
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