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it

reliability criterion employed by other generating systems,

té your knowledge?

A Yes, it is.

qQ Referring you to Page 9, Mr. Weiss, would
you explain to me how the réquired reserve margin level
would vary dependent upon the various items that you have
mentioned on Lines § to 10?

Let me focus that question on a somewhat
particular item.

The adequacy of the transmission and switching
system through which the generating systemg are attached,
how would that affect that required reserve reliability?

A Well, for example, let's take a look at a
transmission grid which would basically be composed of a
shape more appropriately described as a square, and in that
square, at the upper lefthand corner and the lower righthand
corner, You would have two generation facilities within the
confines of that square.

The peak load days demanding at any given
instant or at the peak, would be, let's assume, two megawatts.

Let'g al$n assume that each generating plant

the one in the upper lefthand corner and the one in the

lower righthand corner, are each capable of switching or '

each capable of generating the two meéawatts required at the

!
]
time of the system peak. {
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standard. Do you know, Doctor, is that a planning standard

‘or is this a standard for economie¢ transactions?

A I'm flattered by the title. That is a

. standard indicated in the Mid-Atlantic Area Council plans

which were issued in April of 1977. It is a suggested

standard lndilcated on some of thelr exhibits.

© @: Is it your understanding that that 1s a -
standard by which utilities are suggesting to plan thelr <
systems for reliabllity purposes or is 1t a standard related

to economi¢ capaclty transactions within the Mid-Atlantic

Council?

A The Mid-Atlantic Council is the planning
arm, -therefore, the recommended or suggested criteria of
22 percent 1s a planning criteria, yes.

Q Now, also on page 9, you mentioned the Energy
Systems Research Group. Another witness of the Consumer
Advocate or another group répresenting the Consumer Advocate
in this procééding who have indicated the reserve margin of
14 to 22 pércent po insure a loss of load probability
of one day-in ten years. That's'the statement iﬁ ydur
testimony.

Is it your understanding that the loss of load

probability which 13 employed by that group in reaching thelr
reserve marglin of recommendation is the same as that employed

by the company?

MOHRDACH & WARSHAL, INC, . 27 N. LOCKWILLOW AVE.. - NARRISBURG, PA, 17112
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MR. HALL: Your Honor and Mr. Burgraff, I have
one copy of the form 12. I.ynuld like to discuss it with the
witness and apﬁroach him to do that.

MR. BURGRAFF:: Fine.

BY MR. HALL:

Q Now, Mr. Weiss, 1s 1t not correct that the
megawatt number ﬁhich you show at page 7 of your testimony
of 7926, which you have used in your computation of the
49 percent reservé”margin is drawn from column 4 of page U-A
of the FERC form 12°?

A Essentlally, yes. It is the same as fhe nunber
whlch appears at the FERC ferm 12, page 5, coluanQ, which is
headed Installed capaclty connected to load at the time of

system peak.

a But you would agree that the numbers are the
same and indeed the concept of the plants that are belng
Included in that number 1s the same?

A Yes.

Q ‘And 1s not the number that you have used from
page 5 in the column you indicated, does that not represent

the manufacturers maximgmmnqggglatg‘;éting for the generating

units included?

b ——

A Yes.

Q@  Referring you to column 10 of page 5 of FERC

MOMABACH & MANSHMAL, INC. « 27 N, LOCKWILLOW aVE,, . HARRISBURG. PA. 17112
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form 1, that column indicates a net plant capabilility of

7214, of 7.214 for the company's system, and it is 1indicated

in the instructions that that capacity is equal to the
capaclity of the plaﬁh;at the end of 1978, which was avallable|

fG?LUSP ar which copld have been -used at the time of the

summer: .psak, 1srthat not correct?

A That was capacity which was connected to
load at the time of the summer peak. The avallable capacity

connected to load. That was not the nameplate rating that

was connected to 1oad,

-

Q Do you know why there's a difference between .
those.two numbers, Mp, Welss?

A  Certainly the reason for the diffefencernevolyes
around the-fact that some of the plant may not have been;
avallable due to, for example, being down for maintenance or
forced outage; perhaps.

Q ﬁould a difference be, perhaps, this generating
plant can produce, say, a giynn generat%gg blapt can generate,
plant A, 1;_can produce moqe.electricity;the winter than it
can in the summer? Is that not gprrect?

A i_woﬁldn't agree with that. Not necessarily,
no.

Q And would that not be true - - you can dlsagree

with me if you wish - - because in the summer, the cooling'

MOHABACH & MARSHAL. INC, . 1T M. LOCKWILLOW AVE.. . HARRISHURG. P&, 17112
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T Welss-cross
1 capacity is reduced .or the need for ¢ooling is greater

2 which thereby reduces the plant's ability fo-produce because ¢f

3 the ampient temperature?

4 A That's conceivable, yes. _ --57

5 O  And is there not an additional factor which 1is
6|l the need to use electricityﬁproduced within the confines of
7 the plant, 1s that not correct? -

8 A That's correct.

9l ‘ @ The number which you have givén in your

10 testimony 1s the nameplate rating which 1s the maximum which
11 { can be prbduced but some of that enérgy must be used 1n the

12 | plant, 1tself, is that not correct?

13 . A That's correct.

14 _ Q@ So therefore, 1t is not available to meet the

15| company's load, 1s that not correct?

16 " A That's correct.

17 . Q@ Now, you also cite a peak load for 1978 of
18 || 5.318. |

19 A That's correct.

20 @ And does that not ;180 appear in FERC form 12

21 [ or did you obtain it from that source?

22 A That's correct.

23 @ What page did you obtain it from?

24' ?' A That was 6btained_from page 5, column 11.

25 Q - And would you agree that that same number is

MOHESACH & MARSHAL, tHC, 3T M. LOCKWILLOW AVE.. . HAGUISBUNG, Pa, 1701l
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1 shown on page 24 of FERC form 127

. the company's system, the ;:actual demand for energy of 1its

————— e e . [T - - P e e e e e e et e man g —————————

A That's correct. At line 1.
Q And couid you state for me what that number .
represents that's -shown on those pages?
"m' Combined net demand on the generating plant at

the time .of system peak.

Q Does page 24 indicate that in fact the load on -

customers was in excess of 5, 318 at the time of 1its peak
demand?

A  That's correct.

§ How. much was that-excess?

A 562 megawatts.

Q Thank you. Now, referring to your statement 6,
Mr. Welss, the first adjustment to the company's claims
which you explain in that statement 1s an adjustnent to the
company 's claiﬁed level of revenues. Is that not correct?

A, That's rigﬁt.

é‘ And that 1s, itself, an adjustment to the compan
revenue growth adjustment? |

A  That's right..

§@ Would you explain to me the difference between
your adjustment and that of the company?

A - Well, as noted in my exhibit THW-4, my adjustmen

relates to the linear growth averagerbetween the beginning of

-t

y's

T
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PHILADELPHIA ELECTRIC COMPANY
R.I.D. No. 865

Testimony of Michael L. Arndt
on behalf of
Office of Consumer Advocate

November 1979

Please state your name and address.

My name is Michael L. Arndt. I am employed as a public
utility rate analyst by the firm of Hess & Lim, Inc. Our
business address is 5809 Annapolis Road, Hyattsville,

Maryland 20784.

Please describe your educational background and experi-

ence in the public utilify field.

I received a Bachelor of Arts degree in Business Adminis-
tration frém Northwestern College in May 1974 and a
Master of Business Administration degree from Drake
University in December 1978, I am also completing
additional studies in accounting at the University of

Maryland.

Following graduation in 1974, I accepted employment
with the Utilities Division of .the Iowa State Commerce

Commission in Des Moines, Iowa. During my employment as
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17.
18,
19.
20.
21.
22,
23.
24,
25,

September 15, and December 15 of the current calendar
year, and March 15 and June 15 of the following year.
While it is recogniéed that experienced payment lags can
be longer than 90 days by exercising various options
available to defer Federal income tax payments, 90 days

is considered to be reasonable for ratemaking purposes.

Please explain your calculations of expense lags
associated with the costs of long term debt and preferred

stock.

Long term debt interest and preferred stock dividends are
paid in semi-annual and quarterly installments,
respectively. The Company, therefore, experiences
payment lags of 90 days with long term debt interest and

45 days with preferred stock costs.

Does the fact that long term debt interest and preferred
stock dividends are capital costs have any effect on
whether the accompanying lags should be considered for

working capital purposes?

No. The lags in payment of these costs have the same
effect on the Company's cash requirements as the lags in

payment of other components of its cost of service.
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A utility's revenue requirement includes an
allowance for the costs of long term debt and preferred
stock which are eventually paid at a later date. The
cost or return associafed with long term debt and
preferred stock properly reflect an increment required by
bondholders ana preferred stockholders to compensate
them for the lag or delay in payment of the interest or
preferred dividend. 1If interest and preferred dividends
were to be paid at an earlier date, the bondholdérs and
preferred stockholders undoubtedly would have been
willing to accept a lower return on their investment
consideriﬁg the time value of money. Since the costs of
long term debt and preferred stock feflected in a revenue
requirement determination include the increment regquired
as compensation for the delay in payment, it is necessary
to reflect this delay in the cash working capital
determination in order to achieve a proper matching of
costs. Failure to reflect this delay in the cash working
capital computation would require customers to pay for
this cost twice--once in the form of higher embedded
costs of long term debt and preferred stock, and again in
the form of return on working capital requirement already
supplied by the customers. Since the‘level of interest
and preferred dividend is stipulated at the time of
issuance, the funds resulting from the double charge

would unjustly benefit the residual investor who is the

common stockholder.
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Why didn't you consider the lag associated with the
payment of common stock dividends in the working capital

analysis?

Costs associated with common stock are substantially

different in nature from capital costs associated with

“long term debt and preferred stock. When bondholders and

preferred stockholders purchase securities, they have
accepted, for practical purposes, a stipulated level of
interest or dividend payment and an established schedule
of payment. _The common stockholder is neither guaranteed
nor limited to a predetermined level of return. The risk
and uncertainty associated with common stock is reflected
in the opportunity to earn a return higher than the
return allowed on bonds or preferred stock. Since the
return on common stock is not contractual or
predetermined, the resulting cash flow has not been

considered for cash working capital purposes.

Please explain the revenue lag of 45 days used in your

computation.

" As stated earlier the Company calculated a revenue lag of

57 days which included a customer payment lag of 38 days
derived from 13 month-ending account receivable
balances. As indicated by the accrued tax balances,

month-end amounts can be misleading for cash working

11
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Exhibit (MLA-1) 12294

Page 1 of 3
PHILADELPHTA ELFCTRIC COMPANY
Cash Working Capital Requirement
Estimated 12 Honths Ended March 31, 1580
fro Focma Pro Foroa Expenss Het
Acrant Expense Lag Lag Cash
§ (000} Per Day (EFI Qﬁl_l[ Requirement
&) [E]] ©) [ E [14]
Qperation and maintenance l
expense
1. Coal $ 29,598 § 81,090 5 10 § B10,%00
2, Coal freight 11,004 30,148 4 41 1,236,068
3 0i1 195,405 535,356 kY 15 8,030,340
] 4. Net interchange and
I purchassd enerqy 162,334 444,75 35 10 4,447,510
5. Labor 140,481 384,879 n 34 13,085,886
6. Other operation and
maintenance expense 225,914 618,942 15 ! 18,568,260
7. Amoctized mulear fual 7,256 19,879
| a. Subtotal 71,592 2,115,085 - %, 179,964
"9, Ad Valorem tAses 23,058 63,164 {5} . 50 3,158,200
m. Other taxes 67,749 185,614 {5) 50 9,280,700
. State lncome taxes 15,998 43,830 (34) i 3,462,570
12, Paderal lroone taxes
payable 48,115 268,819 90 (45) (12,096,863)
13, Interest on long term debt 104,255 85,630 50 (43] (12,853,356}
14, Preferred stock dividends 24,002 65,814 45
15, Subtotal L RGAL 3,027,916 I mIs
15, Other prepayments 2,100,000
17, Totala . § 39,230,215
Sources:

Column B: Linss 1-6—Carpany's Schedule C-25a

B+ Line 7—Company's Exhibit DP6-2, B2l

B Lines 9-10—Company's Bxhibit DPS~2, Schedules B~11, D-1 and A-4

Bt Lines 11-12—Copany's Exhibit OPS-2, Scheduls A-1

B: Lines 13-1é—Exhibit (THW-1) ‘and Dr. Marcus' evbedded costs

C: Column B divided by %5

D: Lines 1-6—Campany‘s Schedule C-25a

bt Line 9—~Exhibit  (MLA-1), poge 2

D: Line 10—Gross feceipts tax (82.5%) are accrued in calendar basis with estimatad
poction paid on April 15th of current year and balance paid an
April 15th of following yeac

Di  Ling 11--Exhibit  (MIA-1}, page 4

E: Column D less 45 doys per Staff Witness Mr. Markowel

F: Oolum C times Colum E

F: Line 18-—~Company's Exhibit DP3-2, Schedule C-25




PHILADELPHIA ELECTRIC COMPANY

Acerual
Per iod

[£3]

1. Capital Stock-Pennsylvania

3. Public Utility Reality-
Pennsylvania

4. HNet Worth~New Jersey

5. Personal Property-
New Jersey

7. Totals

(B}

Prior Year

Current Year

Current Year

Current Year

Current Year

Current Year

Sourcen:

Columne (B), (C), and (D):
{B) :
{P):
Gz

Ad Valorem Taxes

Expense Lag Calculations

Mid-Point
of Accrual
Per{od

T/1/19M
1/1/198

7/1/198
7/1/198

7/1/19B
1/1/198

pate
of

Pa*ment

4/1%/19B
4/15/198

6/1/198
4/15/719¢C

9/15/198
2/15/19¢

Company’'s Response IR-2, RB-3 Adjusted
pays Prom Celumn (C) to Column (D)
Company's Exhibit DPS-2, B-14
Coluwn {E} Times Column (P}

Expense
Lag

(Daﬁsz

288
(rn

(30)
288

76
229

Welghted

Percent Expense Lag

of Total (Days)
) “‘T&%“‘
14.01% 40.35
49.66 (38.24)
34.74 (10.42)
1.05 3.02
0.27 .2k
0.27 .21
100.008 ‘4.8

—y
b

=

-]

o -z- abeg—-

€

(T-¥1R)

31q1Yxd

*a‘i-yd

s98



PHILADELPHIA ELECTRIC COMPANY
State Income Taxes
Expense Lag Calculation

Mid-Point
of
Accrual Accrual
Period Period
(R) (B) (C)
1. Corporate income tax-
Pennsylvania Current year 7/1/19a
2. . 7/1/1%a
3. 7/1/1%A
4. Net income-Maryland Current year 7/1/19A
5. 7/1/19A
6. 7/1/19A
7. 7/1/19Aa
8. Net income-New Jersey Current year 7/1/19A
9. 7/1/19A

10. Totals

Sources:
Company ‘'s Response IR-2,

RB 4

Date
of

Payment
(D)

4/15/19A
9/15/19a
4/15/19B

4/15/19A
6/15/19A
9/15/19A
12/15/19a

4/15/19A
6/15/19A

Weightea
Expense Percent Expense
Lag of Lag
(Days) Total {Days)
(E) (F) (G)
(77) 81.36% (62.65)
76 4.28 3.25
288 9.52, 27.42
(77) 0.10 (0.08)
(16) 0.13 (0.02)
76 0.10 0.08
167 0.10 0.17
(77) 3.81 {2.93)
(16) 0.60 (0.96)
100.00% 35.72
b
W% -
Qoo
D o
oo
Lad e e
T
o o
H| O
wn
L)
=
e
e
I be
]
[rutrt
o
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PHILADELPHIA ELECTRIC COMPANY
- BEFORE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
INFORMATION SUBMITTED PURSUANT TO
SECTION 53.51 et seq OF THE COMMISSION'S REGULATIONS
VOLUME I - VALUATION
'SUPPLEMENT NO. 6

TO
TARIFF ELECTRIC - PA.-P.U.C. NO. 25

ISSUED JULY 27, 1979 EFFECTIVE SEPTEMBER 25, 1979 .




1233a

I-B-2

Q.2. Provide a schedule of respondent's generating capability showing: net
dependable capacity in kW by unit, megawatt hours generated by umit,
plant capacity factor by unit, the total station fuel consumption and
maintenance and operating expenses for the test year. Alsc, provide
the same information for the twelve-month period prior to the test year
and estimates for one year subsequent to the test year.

A.2. Attachment I~B-2 pages ! through 3 provide the net generation, capacity
Factor and fuel burn by station for the fiscal years ended 3/31/78
through estimated 3/31/80. Similar data for rhe period ended 3/31/81
is unavailable, however, page 4 of the same attachment provides the
requested data on an estimated basis for the calendar year ended
12/31/80,

Attachment I-B-2 pages 5 through 10 provide the operating and
maintenance expenses by station for the fiscal years ended 3/31/78
through estimated 3/31/80. Similar data for the pericd ending 3/31/81
is unavailable, however, pages 1l through 16 of this same attachment
provide the stdtiom operating and maintenance expenses on an estimated
basis for the calendar year ended 12/31/80.
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PHILADELPHIA ELECTRIC COMPANY

BEFORE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

INFORMATION SUEBMITTED PURSUANT TO
SEC. 53.51 et seq OF THE COMMISSION'S REGULATIONS

VOLUME II - RATE OF RETURN

SUPPLEMENT RO. 6
TO
TARIFF ELECTRIC - P4. P.U.C. N0. 25

ISSUED JULY 27, 1979 EFFECTIVE SEPTEMBER 25, 1979




Philadelphia Electric Company
BANK NOTE AND CREDIT LINE DATA

s

Amount

1251a

Attachment II-A-1Ta

{a) (b)
) Outstanding
Average Daily on any one day
Line of Balance of During Test Year
Credit Notes Payable Minimum Maximum
American Bank & Trust Co. of Pa. $4,000, 000 - 0 0
Central Penn National Bank 6,000,000 - 0 0
Chase Manhattan Bank 6,000,000 - 0 0
Chemical Bank 6,000,000 - 0 0
Continental Bank 5,000, 000 - 0] 0
Fidelity Bank 14,000,000 - 0 0
First National Bank of Soufh Jersey 5,000,000 - 0 4]
First Pennsylvania Bank 35,000,000 - 0 0
Frankford Trust Company 700,000 - o} 0
/“23 Girard Bank 18,000,000 - 0 0
" Industrial Valley Bank 5,000,000 - 0 0
Irving Trust Company 15,000,000 - 0 0
Lincoln Bank 900,000 - 0 0
Mellon National Bank 2,000,000 - 0 0
National State Bank 2,000,000 - 0 0
Philadelphia National Bank 19,000,000 - 0 0
Provident Hétional Bank 10,000,000 - o] 0
Southeast National Bank 2,500,000 - o} o
Wilmington Truat Company 3,000,000 - 0 0
FEE LINE OF CREDIT
Chase Manhattan Bank 25,000,000 - 0 0
Irving Trust Company 25,000,000 - 0 0

$209, 100,000 -

n TOTAL
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PHILADELPHIA ELECTRIC COMPANY

ELECTRIC OPERATIONS

REVENUE, EXPENSES, INCOME & MEASURES OF VALUE

TWELVE MONTHS ENDING
MARCH 31, 1980

JULY 27, 1979




B-17
1253a
Philadelphia Electric Company - Combined Operations
DEVELOPMENT OF FACTORS FOR ALLOCATING COMMON
TC ELECTRIC, GAS, & STEAM OPERATIONS (a)
By By
Plant in Total Total
Service - Revenue Customers Average
(1) (2) (3) (4)=(1)+{2)+(3)
- 3
Basic Data {Thousand $) (Thousand §) {Number)
Electric $3,462,887 $1,229,729 1,264,553
Gas 292,037 194,996 270,884
Steam 52,447 41,318 659
Subtotal $3,807,371 $1,466,043 1,536,096
Common 117,035 - -
- Total $3,924,406 $1,466,043 1,536,096

Allceation Factors PERCENT
Electric 90.952 83.881 82.322 85.718
Gas 7.670 13.301 17.635 12.869
Steam 1.378 2.818 0.043 1.413
Total ' 100.000 100.000 100.000 100.000

(a) The allocation factors shown represent plant, revenue and
customers at March 31, 1979 (ref. B-17 of Exhibit DPS-1)




- . ¢-25

1254& Philadelphia Electric GCompany - Electric Operations
CASH WORKING CAPITAL
'March 31, 1980
{Thousand $)

Operating & Maintenance Expense

Proforma operating and maintenance expense(a) $771,721
Average lag in days between receipt of revenues

and payment of operating expenses (b) 34
Average daily O&M §771,721 = 365 $2,114
Requirement $2,114 x 34 days $71,876

Taxes and Prepayments

The 3/31/80 balances for taxes accrued, collections payable, taxes prepaid and
other prepayments are estimated to be 6% greater than the corrssponding actual
balances as of 3/31/79. Therefore, 'the l13-month average balances for those
accounts will be 6% greater than the corresponding amounts shown oa page ¢-25 of

Exhibit DP5-1.

Thirteen Month Average Balances

Taxes Collections Taxes Other
Accrued Payable Prepalid Prepayments Net
(1) (2) 3 (4) (5)=(1)+(2)=(3)-(4)
Total Company
3/31/79 (¢) $44,900 $5,300 . $19,700 $2,300 §28,200
3/31/80 (d) $47,600 $5,600 $20,900 $2,400 $29,900

Allocation to Electric Operations

% (e) 100.1 "85.718 96.7 85.718 -
$ $47,600 $4,800 $20,200 $2,100 $30,100

Bank Balances

The thirteen month average bank balances for the period ending March 31, 1980

are not estimated to be increased over the $12,300 average for the thirteen

months ended March 31, 1979, Electric Operations portion of that total is
85.718% of $12,300 or $10,500.

Total Cash Working Capital

$71,876 - $30,100 + $10,500 = $52,276

(a) Test year Oper. & Maintenance Expense $765,385
Proforma Expense Adjustments
{b-3, D-5, D-11, D-12, D-13, D-17) 6,336
Proforma Oper. & Malntenance Expense ' $771,721

(b} Ref. Page C-25a of Exhibit DPS-I

{¢) Ref. Page C-25 of Exhibit DP§-1

{d) Balances for 3/31/79 increased approximately 6% C e e e
.{e) Ref., Page C-25 of Exhibit DPS-1




Bertram - redirect 4eil _;L55a
: never ultimately required approval for termination because
? there were other arrangements made, 1s that correct?
> A That's correct.
# THE ADMINISTRATIVE LAW JUDGE:  If there's
’ nothing further, the wltness-1s excused. And the other
° witness 1s excused, also.
7 We have one housekeeping detall on my part.
® That 1s there are four motions to strike that Mr. Hall had
? made at varlous parts of the transcript. At page 2854 of the
10 transcript, Mr. Hall moved to strlke a portion of Consumer
H Advocate witness Stutz' testimioy with regard to the com-
12 mercial forecasts in the A. D. Little document,
1 It is my opinicon that the argzument goes more
14 to the welght to be accorded these figures and not whether
15 they are immaterial or irrelevant and therefore, I will
16
deny the motion.
17
At page 2968, Mr. Hall moved to strike part
18 of Consumer Witness Shakow's testimony. I will deny the ﬁoti:n
12 on these same grounds.
20 At page 3017, Mr. Hall moved to strike Consumep
21 Advocate Witness Welss! test;mony, or a portion thereof, on
22 the basis of what might beccalled for lack of another phrase,
23 the Doctrine of Res Judiecata. I have examined the Commission's
24 decision :in RID U438 and I conclude the Commssion did not address
23 itself there to the precise issue raised by Mr Weiss There;ore,

MOHRBAC4 A HARSHAL. NG, . 27 K. LOCRWILLCW AVE.. . RARBISEURSG, Pa B B e L I L Lt
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MORGAN, LEwis & Bockius G- 80062653

WASHINGTON COUNSELORS AT LAw Los ANGELES

NeEw Yorx 123 50UTH BroaD STREET Miamt

HARRISBURG —_
PHILADELPHIA, PENNSYLVANIA [D109

TELEPHONEH{ZIS) B75-5000

THOMAS P. GADSDEN
DiAL BIRECT {215)875-5234 January 29, 19881

Francis C. Barbush’ Chief Clerk
Commonwealth Court of Pennsylvania
620 South 0Office Building
Harrisburg, PA 17120

Re: Philadelphia Electric Company v. Pennsylvania
Public Utility Commission, No. 1415 C.D. 1980

Dear Mr. Barbush:

It has been brought to my attention that pages 3-5
of Exhibit THW-6 were inadvertently omitted in the preparation
of the Reproduced Record recently filed in the above-captioned
proceeding. Accordingly, I have enclosed 27 copies 0f the
missing pages, designated page numbers 1217 (b)~1217 (&) and re-
quest that they be inserted in the copies of the Reproduced
Record currently on file.

I sincerely regret this oversight and hope that it
has not caused you or the Court any undue inconvenience.

Sincerely,
THomao P. Gadsclen
Thomas P. Gadsden
tik
1Y
Enclosures

cc: All Parties of Record

DOCUMERT
FOLDER

DOCKETED

FEB -3 1981




10.
11.
12,

13.

Q | ® 1217 (b)

(2) The Companf's claim for an gstimated
raverage balance of nuclear fuel in the reactor of
Salem Unit No. 1l for the twelve months ending
March 31, 1980, is overstated because it fails to

properly reflect the scheduled period of relcad.

(3) The Company's claim for fossil fuel
inventory based on 45-day supply .at the mine mouth
stations and a 60-day supply in the Philadelphia
area stations is inflated due to the Company's
unsupported claim for a "desiréd" base inventory

level,

(4) The Company has failed to reflect the
effects of the Commission's decision in R.I.D. 438
as it relates to the Theodore Barry & Associates

“N\audit report (May, 1277) of the Salem Unit No. 1.

(5) The Company has overstated its working
capital claim. The analysis of the Company's
working capital claim and recommended changes

to it are addressed by Mr. Arndt.

Wwith regard to the issue of excess generating capacity,
would you please state the Company's generating capacity

reserve for 1978?L

Based on a peak load of 5,667 megawatté at the time of

system peak in 1978 and the total installed capacity

6 (Revised December 14, 1979)
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connected to load of 7,926 megawatts at the time of

system peak load, the Company had an installed reserve
capacity-qf 40 percent of system-peak demand. .At the
time of the peak, however, for various reasons, only
7,215 megawatts were available to suﬁply the demand which

results in a net reserve generation capability of

27 percent. It must be noted that the figures just
guoted are actual statistics for the year ended
December 31, 1978, and are in no way modified to reflect

an adjustment for normal weather conditions.

Does the Company's projected installed reserve capacity -

for 1979 differ from that -experienced in 19787

Yes, it does. For 1979, according to.Company witness
Boyer, the Company projects an installed,reserve.cépacity

of 36 percent of projected system peak demand.

Is a reserve generating capacity in the 1578 range o¢f 27
to 40 percent necessary to insure the provision of

adeqguate and reliable electric service?

No. As a matter of fact, maintaining such a large
reserve generating capacity can be a severely detrimental
position for a company to be -in from the standpoint of
providing electrical service at the lowest possible cost,

In the case of Philadelphia Electric Company,'a

7 ~ (Revised December 14, 1979)
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substantial portion of its generating capdcity is
represented by oil-fired plants which have |
éharacteristically high heat rates which, in turn, mean
relatively high fuel costs and a susceptibility to

unstable fuel prices which have existed since 1973, the

beginning of our first hard-hitting experience with the use of

©il as an economic weapon in the world market.

Is there a generally accepted standard for reserve
margins employed throughout the electric utflity

industry?

No, there is no generally accepted industry-wide
standard. But, in my experience, I am aware of
recommended Oor contractually-agreed-to reserve margins

in the range from approximately 15 pefcent to 25 percent
of estimated peak demand for a given system. As an
example, the Staff of the Federal Enérgy Regulatory
Commission in a Staff Report entitled "Projected 1977
1978 Winter Electric Load-Supply Situation, Contiguous
United States", dated December 1, 1977, has noted that
electric utilities generally plan for an inséalled
reserve margin of between 15 percent and 25 perceﬁt of
peak demand. This range of reserve margins is comparable
to the 40 percent installed reserve margin carfied by C

Philadelphia Electric Company in 1978.

8 ~ (Revised December 14, 1879)
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I. COUNTER-STATEMENT OF THE QUES'i‘IONS INVOLVED
A. Whether the Public Utility Commission properly exercised
its duty in balancing investor and ratepayer interests, based upon
substantial evidence, by finding excess capacity on Philadelphia Electric
Company's System and making a rate base adjustment based upon a
representative amount of generation, thereby removing ratepayer return
cn a portion of PECO's generation, while at the same time providing
that ratepayers would still be responsible for all expenses and

depreciation on that plant? Answered in affirmative below.
B. Whether the Public Utility Commission properly struck
testimony as to the Salem No. 1 audit and carried forward a rate base
adjustment on said unit from PECO's prior rate case at R.I.D. 438

based upon principles of res judicata, where PECCO had a reasonable

opportunity to litigate the issue in the prior case, the Commission's
determination in that case was based upon conditions and facts that
have not and will not change, and its decision was quasi-judicial in
nature? Answered in affirmative below.

C. Whether the Public Utility Commission's reduction of
PECO's cash working capital for accrued interest on bonds was based
upon substantial evidence and followed recent legal precedent

established by Pennsylvania Court's? Answered in affirmative below.



II. SUMMARY OF ARGUMENT

In making its excess capacity adjustment, the Commission
properly exercised its discretion in balancing ratepayer and investor
interests. Pursuant to legal precedent, the risk of obsolescent or
non-useful generating capacity belongs to the investor regardless of
whether the initial decision to construct or employ plant was prudent.
The removal of a return on certain investment representative of excess
capacity places that risk on investors. Ratepayers continued to pay all
operation and maintenance expenses, including fuel, and depreciation
expense for the plant representative of excess generating capacity on
the system. In finding excess capacity and in making the rate base
adjustment, the Commission relied upon substantial evidence.

The Commission's decision is striking Company testimony as to
Salem No. 1 and carrying forward a rate base adjustment for said unit
from PECO's prior rate case at R.I.D. 438 was appropriate as based
upon principles of res judicata since PECO had a reasonable opportunity
to litigate the issue in the prior case, the Commission's determination
was based upon conditions and facts that have not and will not change,
and its decision was quasi-judicial in nature.

The Commission's reduction of PECO’s cash working capital
requirement for accrued interest on bonds follows recent legal precedent
accepted by Pennsylvania Courts and was supported by substantial

evidence.



III. ARGUMENT

A. The Public Utility Commission Properly Exercised Its Duty In
Balancing Investor And Ratepayer Interests By Finding
Excess Capacity On PECO's System And Making A Rate
Base Adjustment Based Upon A Representative Amount
Of Generation, Thereby Removing Ratepaver ReturnOn
A Portion Of PECO's Generation, While At The Same
Time Providing That Ratepayers Would Still Be
Responsible For All Expenses And Depreciation On
That Plant.

1. Commission, In Dealing With Excess Capacity on PECO's

System, Properly Exercised Legal Discretion Available To It.

A fundamental principle in utility regulation is the balancing
of investor and consumer interests. The classic enunciation of this
precept was stated by the United States Supreme Court in

Federal Power Commission v. Hope Natural Gas, 340 U.S. 591, 603

(1944): "The ratemaking process under the [Natural Gas] Act, i.e.,
the fixing of 'just and reasonable' rates, invelves a balancing of the
investor _and the consumer interests."

The Pennsylvania Supreme Court recently affirmed this view
by deciding that the overriding principle governing the Pennsylvania
Public Utility Commission's performance of its duty is to determine just

and reasonable rates pursuant to Section 1301 of the Public Utility

Code, 66 Pa. C.S. 1301. Pennsylvania Public Utility Commission

v. Pennsylvania Gas and Water Company, Pa. (Slip Opinion

filed February 1, 1980, page 8). It elaborated as follows:

There is ample authority for the proposition that
the power to fix "just and reasonable" rates imports
a flexibility in the exercise of a complicated
regulatory function by a specialized decision-making
body and that the term "just and reasonable" was
not intended to confine the ambit of regulatory
discretion to an absolute or mathematical formulation
but rather to confer upon the regulatory body the
power to make and apply policy concerning the
appreopriate balance between prices charged to
utility customers and returns on capital to utility

3



" investors consonant with constitutional protection
applicable to both. (Slp Opinion, pps. 8-9).

The Advocate submits that the treatment of PECO's excess
capacity defined by the Commission as capacity over and above that
necessary to meet peak demand plus that capacity to insure that there
i1s a margin to allow for day-to-day variations in the operating condition
of installed generation (page 10, May 9 Order), by the Commission was
based on sound, substantial evidence, effectuated a sharing between
investors and ratepayers based upon sound regulatory principles, and
was not in violation of law.

Before analyzing the legal challenge to the exercise of the
Commiséion's discretion, it is important to review the May 9, 1980 Order
to determine what the Commission did in balancing the investor and
ratepayer interests and, even more importantly, what it did not do.

Six witnesses testified as to locad forecasting and excess
capacity in R.I.D. 865. Dr. Stutz of Energy Systems Research Group,
Inc., testified on behaif of the Consumer Advocate's Office, and
presented a detailed load forecast CA Statement No. 3 and 3-A, Ex.
JS-4, R. 703a-850a. Dr. Birx of the Commission Trial Staff testified to
excess capacity and recommended a rate base adjustment. Staff
Statement DLB-1, R. 660a-668a. Mr. Boonin and Ms. Barret of the
Commmission Trial Staff testified as to excess capacity and recommended
a revenue adjustment. Staff Statement DMB/EMB-1, R. 66%a-685a. Dr.
Shakow, alse of ESRG, on behalf of the Consumer Advocate's Office,
presented a detailed study evidencing that PECO c¢ould reliably serve
its customers with its generation mix with a 14-22% reserve capacity
margin over peak CA Statement No. 4 and 4-A, R. 927a-1063a. Finally,

Mr. Weiss of Hess & Lim, Inc., testifying for the Consumer Advocate's



Office, recommended that certain plant representative of a level of
excess capacity based upon Dr. Stutz and Dr. Shakow's work be
removed from rate base. CA Statement No. 5, pp. 6-19, CA Exhibit
THW-6, R. 1194a-1215a, 1216a-1217d.

The Commission essentially accepted the testimony of Drs.
Stutz and Shakow and Mr. Weiss. It used the peak load forecast of
Dr. Stutz and the reliability criterion of Dr. Shakow which resulted in
excess capacity of 748 megawatts using the mid-range of Dr. Shakow's
14-22% reliability criterion. The Commission also accepted Mr. Weiss'

methodology of identifying plants as representative of the excess

capacity on the basis of the least economical units and identified those
plants as Chester 5 & 6, Richmond No. 9, Barbadoes No. 6 & 8 and
Southwark Units 1-6. The dollar amount eliminated from rate base was
arrived at by totaling the depreciated original cost of said units (pp.
11-14 of May 9 Order).

The Commission did not retire any of the plants selected as
representative of excess capacity, it still allowed PECQO toc recover its
operation and maintenance expenses, fuel stocks, etc. associated with
those plants from ratepayers, and it continued to allow PECO to recover
annual depreciation expense on tl:lose plants from ratepavers. (pp.
14-15 of May 9 Order). Stated simply, the sharing adopted by the
Commission imposed upon ratepayers the burden of paying all operating
expenses of the plants chosen as representative of the excess capacity
on the system and the burden of bearing the return of the investment,
i.e., depreciation. The burden placed upon investors was the bearing
of the return on investment‘since depreciated original cost was removed

from rate base for the plants chosen as representative of excess



capacity o'n PECO's system. The principal applied was essentially that
ratepayers should not have to pay a return on plant representative of
capacity in excess of reserve needed to generate their needs, since that
risk properly belongs to investors.

PECO challenges, as a legal matter, the Commission's decision
principally on two grounds.

The first ground is that the investment in the plants at issue
was prudent when made and that this standard alone dictates that no
rate base treatment can be afforded for excess capacity. Second, the
Company argues that the amount of plant representing excess capacity
will be useful in the future and, hence, no rate base deduction can be
properly made.

The Advocate submits that the Company's arguments fail
based upon legal precedent.

Initially, a prudent/imprudent management test applied at the
time of the decision by the utility to construct or employ particular
plant would effectively negate any discretion on the part of the Public
Utility Commission in this area. It would effectively insure that
ratepayers would bear all the risk in any situation of overexpansion
when the expansion appeared prudent at the time. Courts and
commissions have clearly rejected this legal premise and have held that,
even if an investment may have been prudent when made, the investor

bears the risk of obsolescense .or non-usefulness.



Three early cases laying the foundation in the area were

" St. Joseph Stock Yards v. United States, 11 F. Supp. 322 (1935),

Wisconsin Telephone Co. v. Public Service Commission, 237 N.W. 122,

232 Wisc. 274 (1939), and San Diego Land and Town Company v.

Jasper, 189 U.S. 439, 23 S. Ct. 571, 47 L.Ed. 892 (1903). The
District Court, in St. Joseph. stated:

The matter of including or excluding land or
property held for business expansion in the rate
base is the matter of who-the ratepayers or the
Company-shall carry property which is not being
used to produce the service paid for by the rate.
Obviously, it may be proper and good business
judgment may sometimeés dictate provision for future
expansion of the business. It is equally clear that,
so far as the present ratepayers are concerned,
there must be a limit to the extent to which they
can be compelled to pay for providing possible
future facilities for future business. While a broad
power and discretion must be left undisturbed in
company management, yet, even as to expenditures
directly entering into the present service for which
the now customer pays, this discretion is not
beyond control. {(page 329).

The Court in Wisconsin Telephone, supra, stated that the

utility was the proper repositery of the burden of an unreasonable
extension of its plant and the risk that portions of it prudently
acquired may bhecome obsolete or not useful. (237 N.W. at 158). That
Court found excess plant where the Company had argued that its plant
was reasonably and properly provided at the time, i.e. prudent
investment. at the time, and it appeared the excess could be traced to
the depression. A similar case in point, also with the depression as

the focal point of an excess, is Southern Bell Telephone & Telegraph

Co. v. Public Service Commission, 174 So. 180, 187 La. 137 (1937),

wherein the Court held that a deduction in rate base for excess plant

. on account of an ecomonic depression was warranted since investors in



public utilities have no right to expect the public to underwrite their
investments. It should be remembered that depressed actual demand
over anticipated demand is a main factor in the excess capacity present
in PECQ's case.

The United States Supreme Court, in San Diego Land

and Town Company, posited:

If a plant is built, as probably this was, for a
larger area than it finds itself able to supply, or
apart from that, if it does not, as yet, have the
customers contemplated, neither justice nor the
Constitution requires that, say, two thirds of the
contemplated number should pay a full return.

The statute of California no doubt  was
contemplating the case of waterworks fully occupied
within the area which they intended to supply. It
hardly can have meant that a system constructed
for 6,000 acres should have a full return upon its
value from 500, if those were all that it supplied.
At zall events, we will not be the first to say so.
If necessary to avoid that result, we should assume
that only a proportionate part of the system was
actually used and useful within the meaning of the
statute.

If the original company embarked upon a great
speculation which has not turned out as expected,
more modest valuations are a result to which it must
make up its mind. (189 U.S. at pps. 446, 447).

More recent cases standing for the identical propositon are

Fern Lake Company v. Kentucky Public Service Commission, 357 S.W.

2d 701, 704, 705 (1962); Terra Utilities, Inc. v. Public Service

Commission, 575 P.2d 1029, (1978); Public Service Commission v.

Montana-Dakoeta Utilities Co., 100 N.W. 2d 140 (1959); and

Pacific Telephone &Telegraph Company v. Public Utilities Commission,

401 P.2d 353, 44 Cal. Rptr. 1 (1965). Ilustrative of these decisions is

the Court's statement in Montana-Dakota Utilities, supra at 150:




We believe the evidence is all but conclusive that
the excessive size of the pipeline proposed from the
Signal plant at Tioga toe Minot is not necessary to
serve the communities proposed and not at the
present actually to be used nor be made useful for
the purpose of rendering its public service to Minot
and the intervening communities. It may be a
prudent investment to provide for possible future
growth by expansion into other and new
communities to the east at some future date
providing sufficient gas 1is made available. The
anticipated patrons of the Company under the
present proposal cannot be burdened in order to
provide for possible needs of other patrons in other
communities sometime in the future.

In like fashion, state utility commissions have found excess
capacity in situations where there was no imprudent management at the
time of construction or addition and, in the interest of balancing
consumer and investor interests, made adjustment therefore.

In Re: Northern States Power Company, 32 P.U.R. 4th 58

(1979), the Minnesota Public Service Commission dealt with the question
of the Company's peak shaving facilities where excess capacity existed.
The investment in those facilities was prudent when made, the shavers
could be utilized by 1985 to provide service to ratepayers, and a
portion of the peak shaving facilities was currently used and useful.
The Company in that case made many of the arguments posited in this
case by PECO. The Commission upheld an adiustment which found a
portion of the peak shavers as excess capacity and noted, in referring
to an earlier opinion:

In summary, the Commission found the '"used and
useful” test to be the proper standard for
evaluating the rate base of a Minnesota utility. It
found that rate base items must be truly available
to its ratepayers generally, not just to a few
contract customers. The Commission concluded that
only plant that would be imminently wused could
justify an exception to the "currently used"
standard. Further, the Commission noted that
investors must bear some of the risks of a utility's
business operations.



identical.

All the reasons relied upon by the Commission in Re
Northern States Power Co. ({1977) Docket No.
G-002/GR-76-3627, are fully applicable here.

The Commission continues to reject the '"prudent
management decison" test as sufficient grounds for

inclusion of plant in rate base.... The prudence of
the decision to build the plant is simply not
dispositive. .... The fact remains that the

capacity is not presently serving the public, and
the public is therefore not to be burdened with
paying a return on plant not useful to them. (page
72).

The position of the New York Public Service Commission is

In Re Niagara Mohawk Power Corp., 16 P.U.R.

328, 329 (1976), that Commission stated, in a factual

containing similarities to the one at hand:

There is little argument that the company's initial
decision in 1970 to construct this plant was
prudent. On the basis of estimates made before the
1973 oil embargo Oswego No. 5 was needed to meet
expected peak loads in the winter of 1975. The
decline in load growth, which resulted from both
conservation and reduced industrial activity, has
now-with the benefit of hindsight-brought that
decision into question.

Although the eventual need for this plant has been
established to our satisfaction, we are concerned
with the burden placed on present ratepayers by
that portion of the facility that is now in excess of
the system requirement.

Construction of generating plants involves
substantial lead times during which changes in
economic conditions may result in the company
having capacity in excess of its optimum objective.
While this does not demonstrate imprudence, neither
does it mean that the burden of picking up the
fixed charges associated with the plant should be
placed entirely on present ratepayers.

10
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Finally, the principle that ratepavers should not be required
to pay excessive rates on unnecessary plant not used and useful was

recognized in two of the cases cited by PECO. See State ex rel.

Utilities Commission v. General Telephone Company of the Southeast,

281 N.C. 318, 189 SE 2d 705, 727 (1972); and State ex rel. Utilities

Commission v. Mebane Home Tel. Co., 257 S.E. 2d 623, 633 (1979).

PECO's second argument, namely that the plant will be useful
in the future, begs the questions. In 1980, based upon PECO's own
load forecast, which was not accepted by the Commission, the reserve
level was 31%. In 1981, again using PECO's load forecast, the reserve
was 28%. See PECO Brief, p. 13. Given Dr. Shakow's average
reliability criteria of 18%, as accepted by the Commission, the excess
capacity levels on the system breakout at 13% and 10% respectfully.
Since the life of the rates set in R.1.D. 865 can be expected to last
only until approximately May of 1981 given the Company’s pending rate
request in R.I.D. 225, whose suspension period ends in April, 1981,
one need not go much beyond 1980 as a period in which to judge
whether the plant at issue will border on being useful for rate base
purposes. It clearly does not.

PECO also raises a red herring of its own creation, namely
factual data concerning the operation of the plants used as a
representative measure of excess capacity on the system.

As noted earlier, the Commission did not retire those units, it
allowed operation and maintenance expense, including fuel, to be
recovered from ratepayers, and it allowed depreciation expense on those
units to be recovered from ratepayers. It simply used those plants, as

the least economical based upon heat rates and proposed retirements, as
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a representative measure of the excess capacity on the system. This
measure simply was used to determine what portion of return on the
system should not be paid by ratepayers, since that risk is attendant
on investors. It represents a reasonable and supportable sharing
between ratepayers and the investor and supplies a reasonable measure
for purposes of a ratemaking adjustment. The Commission exercised its

discretion in the same manner in Pennsylvania PUC v.

Pennsylvania Power Co., 27 P.U.R. 4th 426, 437 (1980), and, as this

Court has noted, in the area of adjustments to rate base, the

Commission has wide discretion. UGI Corp. v. Pa. P.U.C., 49 Pa.

Cmwlth. 69, 410 A.2d 523, 929 (1880). See also Duquesne Light

Co. v. Pa. PUC, 174 Pa. Super. 62, 69-70, 99 A.2d 61, 69 (1953).

The Commission did not base its adjustment, nor did Mr.
Weiss, on the alleged affects and cost/benefit analysis of an actual
retirement of these units. By arguing from this basis as to limited use
of the plants at issue, usefulness measured by retirement costs and
potential replacement power costs, and the effect of actual retirement of
said units, as PECO does in its Brief, the Company simply sets up and
knocks down its own straw man.

PECO, in substance, is posturing an ar'gument that states
that actual retirement is the only acceptable exercise of the
Commission's jurisdiction in the area of excess capacity. The cases
cited above belie that inference, see for example Re Niagara

Mohawk Power Corp., supra, which involved an eXxcess capacity

adjustment for a plant that was in operation; Re Northern States

Power Company, which involved, in part, peak shaving facilities that

were available for customer use but in excess of design requirement;

12



and Terra Utilities, where the excess portions of the system

transported water,

The Commission has discretion to effectuate a sharing of the
burden where rate base is concerned. Indeed, this Court, in UGI,
supra, recognized this by upholding the Commission‘s a]lox;rance to UGI
of $6.5 million in expenses for exploration and drilling but not a rate
base claim for $1.2 million for the cost of dry wells. Fundamental law
requires no particular theory or method to be used in determining a
rate base, provided the resulting rates are not confiscatory. Boston

Gas Company v. Department of Public Utilities, 324 N.E. 2d 372, 376

(1975).

In summary, the Commission exercised sound discretion in its
finding and treatment of excess capacity. It effectively balanced
ratepayer and investor interests concerning excess capacity on the

system in conformance Pa. P.UC. v. Pennsylvania Gas & Water, supra.

PECO's positons would effectively prevent the Commission from fulfilling
its legal duty. The Commission’s decision must stand.

2. The Commission's Determination of Excess Capacity

On PECO's System, And Its Selection of A Rate Base Adjustment

Representing Said Excess, Was Supported By Substantial Record

Evidence and Should Not Be Disturbed.

PECO has argued that the Commission, in finding eXxcess
generafing capacity on the Company's system and making a rate base
adjustment thereon, erred in not accepting the evidence offered by it
and did not have substantial evidence before it to make such a

decision. The Company's argument is without merit.
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Prior to the adoption of Section 704 of the Administrative
Agency Law, 2 Pa. C.S. §704, effective June 27, 1978, judicial review
of Public Utility Commission decision's was predicated upon Section 1107
of the Public Utility Law, Act of May 28, 1937, P.L. 1053, as amended,
66 P.S. 1437. That statute required that a "lack of evidence" was
necessitated to overturn a Commission decision. The Commonwealth

|
Court stated the test in Philadelphia Suburban Transportation

Company v. Pa. PUC, 3 Pa. Cmwlth 184, 18%-191 (1971):

In a recent opinion of this Court in the case of
York v. Pennsylvania PUC, 3 Pa. Commonwealth Ct.
270, this Court set forth its scope of review in
appeals from adjudications of the PUC. We said
there:

"Section 1107 of the Public Utility Law....
provides: ", ..The order of the
Commission shall not be wvacated or set
aside either in whole or in part, except
for error of law or lack of evidence to
support the findings, determination, or
order of the Commission, or violation of
constitutional rights..."

Our authority to overrule an order of the
Commission is Hmited. We may not
disturb such an order except for errors
of law, lack of evidence to support a
finding, determination or order of the
Commission, or a viclation of
constitutional rights... Likewise, we may
not exercise our independent judgment on
the record or resolve conflicting
evidence. Pittsburgh Railways
Company v. Pennsylvania Public Utility

Commission, 198 Pa. Superior Court, 415,
182 A.2d 80 (1962). Our inquiry is
directed to whether there is substantial
evidence to support the Commission’'s

action. Pittsburgh and Lake Erie
Railroad Company v. Pennsylvania
Public Utility Commission, 170 Pa.

Superior Court, 411, 85 A.2d 646 (1952).
Substantial evidence means such relevant
evidence as a reasonable mind might
accept as adequate to support a
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conclusion. Pennsylvania State Board of
Medical Education and Licensure v.
Schireson, 360 Pa. 129, 61 A.2d 343
(1968). Substantial evidence has also
been said to mean evidence affording a
substantial basis of fact from which a fact
in issue can reasonably be inferred.
Substantial evidence is synonymous with
competent and relevant evidence having a
rational probative force. In Philadelphia
Surburban Water Company v. Pennsylvania
Public Utility Commission, 425 Pa. 501,
229 A.2d 748 (1967), it was held that in
view of Section 1107 of the Public Utility
Law of 1937, the Pennsylvania Public
Utility Commission's exercise of its
discretion must be accepted by the courts
unless its action is totally without support
in the record, or is based on an error of
loaw or is unconstitutional,” We again
hold that these statements describe our
scope of review of PUC adjudications.

This test as to evidentiary review was applied as. a lack of

evidence standard. See Springettsbury v. Pa. PUC, 5 Pa. Cmwlth.

102, 104-105 (1972), Lower Paxton Township v. Pa. PUC, 13 Pa.

Cmwlth. 135, 139 (1974), and Keystone Water Co. v. Pa. PUC, 19 Pa.

Cmwlth. 292, 299-300 (1975).

The Administrative Agency Law test is one of "substantial
evidence.” However, in applying the new act to the Public Utility
Commission, Commonwealth Court has apparently not altered its judicial

review test. In Mobil fone of Northeastern Pennsylvania, Inc. v. Pa.

PUC, 40 Pa. Cmwlth. 181, 184, (1979) that Court noted that the test
under 2 Pa. C.S. §704 was lack of evidence to support the findings.

Regardless of whether the 'substantial evidence'" test is
viewed as being one of any support at all in the record or one of such
relevant evidence as a reasonable mind might accept as adequate to
support a conclusion, the Commission clearly had sufficient relevant,

competent evidence upon which to base its decision.
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As noted earlier, Dr. Stutz performed a comprehensive,
independent load forecast which was methodolog’ically sound. C.A.
Statement No. 3 and CA Exhibit JS-4, R. 703a-836a. He also filed
rebuttal testimony to Company witness Hoch's criticisms. CA Statement
No. 3-A, R. 837a-849a. Dr. Shakow performed an independent analysis
of PECOQO's generation planning and reliability criterion to serve its load.
CA Statement No. 4, R. 927a3-1054a. He also filed effective rebuttal
testimony to Company witness Kasum. CA Statement No. 4-A, R.
1055a-1063a. Also, Mr. Weiss filed testimony as to the proper
methodology to be wused in arriving at a rate base deduction
representative of excess capacity on the system. CA Statement No. 5,
pp. 6-19, Exhibit THW-6, R. 1194a-12174.

PECO has, in its Brief in this matter, simply iterated its
testimony and arguments in the rate case. This testimony and the
arguments attendant thereto were considered by the Commission in
R.I.D. 865. No clearer evidence of this fact can be preséented than
Appendix D and E attached to PECOQO's Brief in this matter. Appendix E
is little more than portions of the Company's Brief before the
Commission.

Much of the alleged errors in the testimony enumerated by
PECO was rebutted in C.A. Statements No. 3-A and 4-A, R. 837a-849a,
R. 1055a-1063a. Said rebuttal responds cogently to the "errors” alleged
by PECO, and the Advocate would simply direct the Court to that
testimony.

The quality of PECO's review of the record evidence is
demonstrated by its statement, at pages 33 and 34 of its Brief, that
Dr. Shakow "admits™ that the analysis as to the reliability criterion of
14-22% is in error.
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Initially, a reading of page 15 of the May 9, 1980 Order
indicates that the Commission accepted the Administrative Law Judge's
conclusions as to a Limerick investigation based principally on legal
grounds, 1.e., prospective ratemaking adjustments would be only
advisory to a future Commission, construction should not be ordered to
be terminated, the Commission should not interfere with respondent's
management by eXpressing approval or disapproval of accelerated
construction for this project. That order in no way evidences PECOQO's
view that the Commission rejected Dr. Shakow's factual analysis as to a
proper reliability criterion, or that the reliability criter‘ionI is
necessarily tied to the decision as to the efficacy of completing Limerick
in the mid to late 1980's. As the Advocate argued to the Commission,
even if one assumed a reliability criterion of 30%, that does not, by
definition, assume that one particular plant, i.e. Limerick, is required
to meet that criterion.

Second, PECO again boeotstraps its own assumptions as proof
of Dr. Shakow's "admission." Cases 2 and 8 in Table VI, C.A.
Statement No. 4, R. 947a, were premised upon PECC plant cost
assumptions which understated the capital costs attendant with nuclear
construction and seriously overestimated the assumed capacity level for
a new nuclear unit based upon the statistical history of experienced
levels. C.A. Statement No. 4, pp. 19, 2la, 36-38, 42, 44-52, Exhibit
DS-D, R. 946a, 948a, 964a-966a, 970a-980a, 1046a. PECO’'s analysis,
therefore, is composed of a faulty assumption as to the Commission's
view of Dr. Shakow's testimony as a whole which enables it to “prove"
an alleged error relying on its own assumptions. The two principle
points in the costing analysis were these two assumptions, and the
Company did not rebut the Advocate's evidence as to these two points.
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In essence, PECO is asking this Court to substitute its own
judgment for that of the Commission. This clearly violates Philadelphia

Suburban Transportation Companvy, supra. See also State ex

rel. General Telephone Company of Midwest v. Public Service

Commission, 537 S.W. 2d 655, 664 (1976). As this Court noted in

Lower Paxton, supra at 139: "We may not indulge in the process of

weighing evidence and resolving conflicts in testimony.”" The Supreme

Court of Idaho stated the principle thusly in Idaho Underground Water

Users Ass'c. v. Idaho Power Company, 404 P. 2d 859, 867 (1965):

The most favorable view of appellant's contention is
that at best it has presented a possible conflict in
the record. This, however, is insufficient: to
justify this court in saying that as a matter of law
the Commission erred in its determination of this
aspect of the rate base.

A review of the record clearly indicates that substantial
evidence existed upon which the Commission could, and did, properly
exercise its discretion concerning excess capacity. The fact that the
Company simply does not think the decision is right does not overcome
th-e legal evidentiary standard for review.

B. Public Utility Commission's Decision To Strike Testimony
As To The Salem No. 1 Audit, And To Carry Forward A
Rate Base Adjustment In Said Unit From PECO's Prior Rate
Case (RID 438) Was Appropriate Based Upon Principles
Of Res Judicata, Since PECO Had A Reasonable Opportunity
To Litigate The Issue In The Prior Case, The Commission's
Determination Was Based Upon Conditions And Facts That
Have Not And Will Not Change, And Its Decision Was
Quasi-Judicial In Nature.

The rule or principle of res judicata is set forth in the

Restatement of the Law, as follows:

Where a reasonable opportunity has been afforded
to the parties  to litigate a claim before a court
which has jurisdiction over the parties and the
cause of action, and the court has finally decided
the controversy, the interests of the State and of

18



the parties require that the walidity of the claim
and any issue actually litigated in the action shall
not be litigated again by them.

Restatement of the Law of Judgments, §1(1942). This principle is

based upon the public policy of putting an end to litigation and applies
not only to what was litigated, but also what could have been litigated.
The U.S. Supreme Court so stated, as follows:

|
It is a finality as to the claim or demand in
controversy, concluding parties and those in privity
with them, not only as to every matter which was
offered and received to sustain or defeat the claim
or demand, but as (o any other admissible matter

which might have been offered for  that

purpose. .. . Supreme Court in Cormwell v.
County of Sac, 94 U.S. 351, 352-3, 24 L. Ed. 195
(1876) .

The test in determining whether the doctrine applies is whether the
particular decision was judicial in its nature and effect and not the

mechanics of the proceeding. Mulcahy v. Public Service Commission, 101

Utdh 245, 117 P. 2d 298 (1941).

The reason for the rule that judgment rendered_ on the merits
is conclusive as to all matters which were and which might have been
decided is the. public policy requirement that a single controversy
capable of being completely determined in one proceeding be ended by
the judgment in that suit and shall not become the subject matter of

subsequent litigation. McIntosh v. Wiggins, 123 F. 2d 318 (8th Cir.

1941), cert. denied, 315 U.S. 815.

The public utility commission once concluded that certain
imprudent and unreasonable construction management practices resulted
in unnecessary costs of Salem Nuclear Generating Unit in the amount of
$10.5 million (out of PECO's $287 million share of the plant). The issue

in the instant proceeding then becomes whether this general principle
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as to judgments applies to that finding and conclusion. In accordance
with the above-cited cases and authority, the determinants are whether
reasonable opportunity to litigate the issue was afforded the parties and
whether the determination was judicial in its nature and effect.

A review of the case law supports the view that the principle

of res judicata is not applied to administrative decisions which are

legislative and which involve resclution of issues that are based on
facts and conditions that vary with time. The inapplicability of the res
judicata doctrine arises out of the public policy interest in allowing
administrative bodies to address new facts and conditions as they
develop and change, 1_e_ , overall rate level, depreciation rate,
valuation of property. In the instant proceeding the Commission's prior
determination of mismanagement at the Salem construction site was based
on facts and conditions that have not and will not change. Further,
the determination was quasi-judicial in nature in that it adjudicated
rights and responsibilities of the consumers and the management of
PECO after a full hearing.

PECO’'s claim that it did not have an opportunity to fully
litigate the issue must be rejected as without merit and untimely.
Parties are allowed 'to relitigate issues only for newly discovered
evidence. PECO has had full opportunity to litigate this issue. The
Company could have and should have requested more time to file
additional testimony if it so desired. What PECO really wants is a
"second bite of the apple.” PECO does not even allege, nor could it,
newly discovered evidence. No valid reasons have been offered to

counterveil the public policy of putting an end to litigation.
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The Company also argues it did not have‘time to respond to
the audit, tixat it was misled by the earlier presented chaptérs into
thinking the audit was complimentary and that it had no recourse, at
the time of the last proceeding, other than to present cost comparisons
instead of rebutting the substance of the audit. These arguments are
without merit and were never raised in the first proceeding.

Contrary to what the Company claims, early chapters of the
the audit were not "highly complimentary" of PSE&G. The auditors did
include reviews of how PSE&G performed well in certain areas.
However, it also criticized certain practices that were the subject of the
overall adjustment. PECO Kknew about the audit in February and
received chapters that dealt with nine areas of construction management
as early as March and continuing through April, 1378. PECO had ample
opportunity to know the substance of the specific criticisms and rebut
them in the manner they have now attempted to do with the Mallard
testimony. Further, the summary chapter--which summarized and
highlighted specific areas addressed in the nine chapters and quantified
the dollar savings--was available in May, 1978. Cross-examination and
the Company rebuttal were not until late June. If a month and more
was not adequate time for preparation, the Company could have so
stated at that time and requested an extension. Apparently, the
Company thought its rebuttal testimony, its cross-examination of the
auditors and its arguments in briefing would be sufficient to win the.
issue before the Commission. The Company was wrong. All of these
arguments reduce themselves to one: the Company  would like an

opportunity to relitigate the issue.
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PECO argues that it should be given the opportunity to
address the Commission "chosen standard" which presumably is the
reasonableness of the construction practices as contrasted to cost
comparisons that the Company relied on in the last case. PECO seems
to imply that they had no way of knowing in the last proceeding that
they should present this additional evidence. These arguments are
without merit. [Contrary to what PECO claims, the Commission did not
find PECO's cost comparisons of nuclear plants persuasive but rejected
them as unreliable. The Commission stated

While such comparable evidence submitted by the

Company has some probative wvalue, it is not of

sufficient weight to override the TB&A evidence.

Such comparisons do not reflect the unique costs of

environment protection, labor and other variable

aspects of building a particular nuclear plant.

Pa. PUC et al. v. Philadelphia Electric Company, R.I.D. 438 (mimeo at

1'.’?) December 28, 1978.] With full opportunity to litigate as it thought
best, the Company presented certain testimony to rebut the audit. The
Commission found it unpersasuve. Now PECO wants another chance to
relitigate this issue. This is an insufficient basis to override
application of res judicata. The interest in repose and finality should
not be overriden simply in order to give PECO a chance to try to make
a better presentation than it did in the prior proceeding when it had
full opportunity to do so then.

Neither Pennsylvania or any other jurisdiction’s case law
supports PECO's position on this issue. While it is often said by the

Court that orders fixing rates are not res judicata, Duquesne Light

Company v. Pa, P.U.C., 176 Pa. Super. 588, 107 A.2d 745, 749

(1954), this principle is not without limit. See, West Penn Power Co.

v. Pa. P.U.C., 174 Pa. Super. 123, 100 A.2d 110(1953). The cases in
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which it has been held that res judicata does not apply involve

determinations of rate issues that are based on changing conditions.
In many of these cases challenge is made to the Commission's
fair wvalue determination. As the Court stated in Pa. PUC v.

Pennsylvania Gas and Water Company, 19 Cmwlth. Ct. 214, 225, 341

A.2d, 239, 246-47, (1975):
. The Commission's responsibility is to
determine fair wvalue as of the end of the test
period used in this rate case. What may have been
fair wvalue at another time is not necessarily fair
value 15 years later.
A finding of fair value depends on changing variables, i.e., economic
conditions, rates of inflation, recessions, technological developments,
and many other factors. In referring to the lack of finality of a fair

value determination, the Court in a subsequent decision stated that "the

law contemplates a re-examination of these [fair wvalue and rate of

return} matters as conditions change [Citations omitted]." [Emphasis

added]. Pennsylvania Gas and Water Company v. Pa. P.U.C, 33

Cmwlith. Ct. 143, 156, 381 A.2d 996, 1003 (1977). The law
contemplates no such re-examination of construction. management
practices engaged in during a definitive historic time period.

Another ' rate determination that is based on changing
technologies and plant lives was involved in the Commission’s refusal to
follow its earlier findings in the area of accrued and annual
depreciation. Pennsylvania Power and Light's challenge to this was
rejected by the Court on the ground that the prior Commission decision

was not res judicata. Pennsylvania Power & Light v. Pa. P.U.C., 10

Cmwlth. Ct. 328, 311 A.2d, 151 (1973). Again, the issue of rate of

depreciation is an issue that varies with time and the resulting
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experience in terms of lives-of plants, additions to plants and other
similar matters. These certainly are not the types of changing
conditions that apply to a comnstruction program that entailed wvarious
management practices that either did or did not occur over a fixed
period of time.*

In citing certain earlier U.S. Supreme Court cases for the
general proposition that the doctrine of res judicata does not apply to
ratemaking, Brief at 43-44, the Company fails to mention two important
points. First, the general doctrine has been limited. Equally
importantly, the cases cited refer to types of issues such as overall
level of rates and going concern value which are factually different in
. important ways from the type of determination appealed here.

The U.S. Supreme Court has more recently stated, as
follows:

Occasionally courts have used language to the effect

that res judicata principles do not apply to

administrative proceedings [footnote omitted], but

such language is certainly too bread. When an
administrative agency is acting in a judicial capacity

* Of the two Commission decisions PECO cites as evidence
of the Commission’s verdict that res judicata does not apply
in any circumstances to its determinations, one is
quasi-judicial determination: rate base deduction for faulty
ring girder pour. As to that issue, in the second proceeding
the Commission agreed with the staff and the Consumer
Advocate that the first determination should be followed. The
Company did not except. The second issue cited by the
Company--capitalization or expensing of employee benefit
cosis--is the type of accounting policy decision that is
properly subject to reconsideration. The existence of the
costs and their reasonableness is not an issue; the proper
accounting treatment for the expenditure, i.e., whether it
should be recorded as a capital expenditure or as an
operating expense, is a policy determination that may change
as the level employee benefit costs vary, the capitalization of
the Company varies, or many other factors change.
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and resolves disputed issues of fact properly before
it which ~ the parties have had an adequate
opportunity to litigate, the courts have not
hesitated to apply res judicata to enforce repose.
[Citations omitted.]

United States v. Utah Construction & Mining Co., 384 U.s. 394,

421-422, 86 S. Ct. 1545, 1559-1560 (1966). The Supreme Court in that
case considered the many factors that are relevant to a determination of
whether res judicata should or should not apply to any decision. The
Court noted that the Board of Contract Appeals was acting in its
judicial capacity when it considered a contract claim and that all parties
had had a full and fair opportunity to litigate the issues and to seek
court review of any adverse findings. The Court held that there was
neither need nor justification for an additional evidentiary hearing on
the matters.

The recognized administrative law scholar, Kenneth
Culp Davis, supports the wiew that application of the doctrine should
be tailored to the particular determination:

The unsound idea that res judicata does not apply

to administrative determinations is gradually being

replaced by the sound idea that res judicata

properly applies to some administrative

determinations and that degrees of relaxation of res

judicata are often appropriate. The movement is

toward a recognition that the reasons behind the

doctrihe of res judicata are fully applicable to some

administrative proceedings, partially applicable to
some, and not at all applicable to others.

Davis, Administrative Law, §18.12 (Supp. 1965)

Similarly, language in this jurisdiction that res judicata

principles do not apply to decisions by the Pennsylvania Public Utility
Commission should not be applied to the instant proceeding in a

wholesale manner but should be applied only in the context where it
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constitutes sound policy. The finding of imprudent construction
management practices at the Salem site by the Commission in the last
electric rate proceeding was a factual dispute resolved by the
Commission at that time after full and adequate opportunity for all
parties to litigate their position. There is neither a need nor a
justification for a second evidentiary hearing in this matter.

A close review of the cases relied upon by PECO wil
demonstrate their failure to support an application of the prchibition to
the instant issue.

Mr. Justice Brandeis, speaking for the Court in Tagg Bros.

& Moorhead v. U.S., 280 U.S. 420, 14 L.Ed. 524 (1930), upheld the

Secretary of Agriculture's determination of a certain rate level for
stockyard activities, finding a lower court's gathering of new evidence
an improper usurpation of admiﬁistrative authority. The Court
observed that the Ilivestock owners could apply for rehearing or
institute a new proceeding and stated: "A rate order is not res
judicata. Every rate order made may be superseded by another." 280
U.S. at 445, 14 L.Ed. at 537. This is the broad principle the Company
would have this Court adopt without thoughtful tailoring. The very
evidence improperly allowed in Tagg Bros. --evidence to show that "the
charges prescribed. . . would result in injury to the livestock
business...that they will be unable to continue in business"
demonstrates the different applicability of the doctrine to overall rate
levels, that are based on changing conditions, and to specific factual
determinations based on past events. Many of the wvariables that effect
the proper overall level of revenues change as conditions change. The
construction management{ practices found to result in unreasonable costs
have not and will not change.
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International Telephone and Telegraph Corp. v. American

Telephone and Telegraph Company, 444 F. Supp 1148 (S.D. NY 1978),

quoted by the Company in its Brief at 17 to the effect that collateral
estopped does not apply, is inopposite. The proceeding referred to in
the IT&T case, was of a non-adjudicatory nature. As observed by the
appellate court; "What began as a straightforward ratemaking review...
expanded into a broad investigation into the economic structure of the
Bell system and the telecommunication industry as a whole." IT&T,
ﬁ})i‘_a,' at 1155. The New York appellate court specifically cited the

Utah Construction & Mining Co., supra, noting that there and

elsewhere res judicata has been found to apply "[w]hen the agency

made the findings while acting in a judicial capacity and the parties
were given a full and fair opportunity to litigate the issues in the

administrative proceeding. [Citation omitted.]"” IT&T, supra, at 1156.

The New York court went on to delineate why the prior proceeding was
not adjudicatory, but legislative, stating, inter alia, "[s]pecific findings
that past acts did or did not occur were essentially unnecessary to a
reasoned conclusion about what was necessary or desirable for the
future.” Id. at 1158. The Court further observed of the
non-adjudicatory proceeding, that it was unclear "whether effective
judicial review” could have been obtained. Id. at 1157.

Although the Public Utility Commission was created by the

legislature it does perform quasi-judicial functions. Cage v. PSC, 125

Pa. Super. 330, 189 A. 896 (1937). The determination here appealed is
quasi-judicial in nature. It is an adjudication of the rights of the
parties after full litigation and from which the parties have the right of

appeal.
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The Company's reliance on Judge Leventhal's concurring

opinion in Federal Trade Commission v. Texaco, Inc., 555 F.2d 862

{(D.C.C.A. 1977), cert denied, 97 S. Ct. 2939 (1977) fails to note the
sound reasoning in the majority opinion, by Chief Judge Bazelon, and
its explicit refusal to embrace the broad principle propounded by Judge
Levanthal. The issue on appeal was the propriety of the district
court's restriction of the Federal Trade Commission's (FTC) discovery
of gas reserve information from certain gas producers. The Federal
Power Commission (FPC) had earlier accepted a particular producer’s
estimates of '"proved reserves" in a rate proceeding. The gas
producers argued that the FPC's earlier decision precluded relitigation
of that issue. The producers also argued that the current investigation
was only as to the accuracy of the estimates of reserves and conspiracy
in reporting those reserves not broader issues of the amount of
reserves including comparisons of different reports of the reserves in
the same geographical areas by different parties. The district court
had restricted the scope of the FTC's subpoenas on "a wvariety collateral
estoppel” and thereby required the FTC to take as a "given" the
accuracy of the reserves. 555 F.2d at 879.

The reason that the majority found collateral estoppel could
not be invoked to preclude discovery was not the broad rationale
offered by Justice Leventhal and relied upon by PECO. - On the
contrary, the majority found "the assertion of collateral estoppel in this
enforcement proceeding... premature [and did] not reach the issue,
discussed in Judge Leventhal's concurring opinion, of whether a
deteﬁnination in an essentially rate making proceeding can be ever

given preclusive effect."” 5585 F.2d. at 880, footnote 42.
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The North Carolina Utilities Commission action that was the
subject of decision cited by PECO, dealt with gas exploration incentive

costs. State Ex Rel. Utilities Commission v. Edmisten, 242 S.E. 2d

862, 866 (N.C. 1978) Gas development is clearly a legislative issue,
disposition of which would depend on varying conditions such as gas
supply and demand, alternative fuel supplies and a myriad of other
factors. -

The interest in repose does not apply to overall rate levels or
to policy questions the resolution of which depends on many factors
that can vary at any time. The interest of repose does apply to
quasi-judicial determinations such as the reasonableness of certain past
management practices. The latter is more akin' to a contract action than
to a policy determination. For this reason the Commission properly
refused to allow relitigation of these issues at bar. It is also for this
reason PECO's quote from Proffessor Davis (Brief at 49-50) that "{a)
rate order is not res judicata” is inapposite. The resolution of whether

res judicata should apply to a particular public utility determination

depends on the nature of the determination.

All of the requisites conditions of res judicata have have been
satisfied. The Company's argument that PSE&G's construction
management at the Salem site was not decided in the prior proceeding is
without merit. The bulk of the audit addresses practices of PSE&G at
the site. The Company had full opportunity to litigate the issue and
did litigate the issue. Counsel for the Company extensively
cross-examined the auditors on practices of PSE&G at the site.

The Commission's adjustment to the value of Salem was not

based entirely on PECO's role in the construction of Salem. Rather, it
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was baéed on the failure by PSE&G and PECO to implement certain
practices in the actual construction of the plant, including PECO's
failure to intervene and direct so that the more active constructor,
PSE&G, would implement cost saving practices.
Several of the management practices cited by the Commission
in its Order, as areas wherein savings could have resulted, were:
Improved control and. resolution of rework;

Increased control over and higher utilization of the work
force;

Improvement in management of warehousing and inventories;
Better management of constructing equipment;
Improved planning; scheduling, estimating and cost control;

Pa. PUC, et al. v. Philadelphia Electric Company, R.I.D. 438, Order of

December 28, 1978 (Mimeo at 16). These were failures of PSE&G and
PECO. Four other areas were mentioned in this list addressed PECOQ's
relationship to PSE&G.

Sound policy and fairness require this Honorable Court to
uphold the Commission's application of res judicata to its quasi-judicial
determination of imprudent construction practices in the construction of
Salem. PECO has full and fair opportunity to litigate this issue in the
pricr proceeding and has offered no sound reason that would override

the interest for which res judicata is applied: putting an end to

lLitigation.

C. The Commission Reduction Of PECO's Working Capital
Requirement For Accrued Interest On Bonds Followed
Recent Practice Accepted By The Courts Of
Pennsylvania And Was Supported By Substantial Evidence..

The Commission in R.I.D. 865 made downward adjustments to

PECO's cash working capital claim to reflect accrued bond interest.
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The Company challenges this adjustment as not supported by substantial
.evidence in the record.

The Commonwealth Court of Pennsylvania has, in 1980,'uphe1'd
three Commission decisions reducing a utility's cash working capital
claim for failure to recognize the accrued bond interest available to the
Company, collected from ratepayers through rates, prior to the actual
payment of that interest on a semi-annual basis. See UGI Corp.,

supra, Pennsylvania Electric Company v. Pennsylvania Public

Utility Commission, Pa. Cmwlth, 417 A.2d 819 (1980), and

Peoples Natural Gas Co. v. Pennsylvania Public Utility Commission, Pa.

Crwlth, 415 A.2d 937 (1980). These cases apply directly to the case
at hand.

Mr. Michael Arndt testified on behalf of the Consumer
Advocate as to the working capital effect of interest on bonds and
dividends on preferred stock. See CA Statement No. 5, pp. 9-11, R.
1225a-1228a. That testimony established that a utility's revenue
requirement includes an allowance for the costs of long-term debt and
preferred stock which are paid at a later date, namely on a semi-annual
and quarterly basis.

Trial Staff witness George Markovci testified, as follows, in ~
Trial Staff Statement GFM-1, p. 2, R. 692a:

The rates paid by PECO customers include a
revenue requirement to service debt and preferred
obligations. These rates are collected on a
continuous basis throughout the year. In the case
of bonds, the interest is paid semi-annually and
preferred dividends are paid quarterly. If
revenues collected from customers but not .yet paid
to bondholders and preferred stockholders are not
recognized as a source of working capital
contributed by the ratepayer and correspondingly
offset against the cash working capital requirement,
the equity holders will earn on capital not supplied
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by them and receive a supplemental return or

windfall profit. PECO recognizes this principle in

its revenue-expense lag study for tax revenues

received In advance of payment. There is no wvalid

basis for ignoring the same principal and application

to funds collected to service debt and preferred
instruments.

I believe that an adjustment should be made on the

basis that the mid-point of semi-annual interest

payment and quarterly preferred dividend payments

are proper in determining the adjustment to cash

working capital requirement for debt service and
preferred obligation. (Emphasis coriginal).

" Mr. Arndt's calculations as to his adjustment to reflect these accrued
funds appears at CA Statement No. 5, Exhibit MLA-1, R. 1229a-1231a
while Mr. Markovci's adjustment appears at Trial Staff Exhibit Nos.
GFM-1A and 1B, R. 699a, 70l1a.

Record evidence exists, as it did in the above-cited cases,
that funds are accrued from ratepayers prior to payment and that
working capital should reflect this in order to prevent a double
payment. This Court's opinion, as expressed in the above-cited cases,
that cash working capital is properly reduced to reflect accruals applies
with equal force in this case.

PECO attempts to distinquish this case from the prior cases
by arguing that, indeed, there is no accural of these funds present.
In so doing, it reargues its case before this tribunal since that factual
opinion is based upon its own witnesses testimony. As noted above,
there is substantial evidence supporting the Commission's decision to
make the adjustment. The fact that Company witness Rimerman's
testimony was not accepted does not render the decision as being
against the substantial evidence test.

However, there was excellent reason on the Commission's part

for rejecting Mr. Rimerman's testimony.
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Mr. Rimerman testified at PECO St. 7-A, pp. 1-2, that a lag
in collection can exist between a new issuance of bonds and the
embedded cost of debt reflected in rates at that time if the cost of the
"new bond issue exceeds said embedded cost of debt. Howewver, as Mr.
Rimerman testified, that lag only applies to the increment between the
debt costs and only applies pending the next rate case.

The Company, at pages 60 and 61 of its Brief, takes this
testimony and suggests that the increment being considered, at least
over the last ten years, has effectively eliminated the accrued payments
and its positive contribution to working capital. The record does not
support this conclusion and the Commission exercised proper restraint
in not accepting an unsupported fact.

Nowhere in the record does Mr. Rimerman, or any other
witness, demonstrate that the alleged effect is any more than a
short-term one on the total accrual as a whole. There is no testimony
presented that demonstrates that the incremental impact alleged
effectively obviated the known ongoing accrual through rates for all of
the outstanding issues. The Advocate submits that the Company has
failed to demonstrate the "fact" it alleges, namely that the incremental
impact alleged but not quantified by Mr. Rimerman would come anywhere
near reducing the total accrual to a lag posture.

On an ongoing basis, the Company was granted rates in
R.I.D. 438, which rates went into effect around March of 1979, with
the most up-to-date calculation of PECO's embedded cost of debt.
Therefore, in measuring any incremental effect, one would be left with

the future test year period March 1979 to March 1980. Since PECO is

an ongoing entity, the Commission has properly weighed the record and
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decided accordingly. It used proper discretion in rejecting the
unsubstantiated fact presented by the Company that an alleged
incremental increase in debt cost for one issue, which is built into rates
and contributed in total by ratepayers in the next rate case, somehow
removes entirely the accrued interest on total bond debt being
contributed by ratepayers through rates and available as working
capital. There is no record evidence that establshes this "fact."

As a last attempt at overturning accepted regulatory practice,
PECO argues that accrued interest doesn't represent customer
contributed capital because- it belongs to investors. This Court has
rejected this assertion in UGI, 410 A.2d 923 at 930.

In light of the above, the Commission's decision is based upon
substantial evidence and is in conformity with existing law. As such,

it should stand.
IV. CONCLUSION s
For the above-enumerated reasons, those portions of the

Public Utility Commission's Orders of February 28, 1980 and May
9, 1980 challenged by the appeal of the Philadelphia Electric should be
affirmed as supported by substantial evidence and consistent with law.
The Appeal of PECO should be dismissed.

Respectfully submitted,

Maehrs W Bres

Martha W. Bush
Assistant Consumer Advocate

. - P .
C\(_VCI Q& ‘) \_\_,‘\_%C-_/ N
Craig R’ Burgraff =~~~
-— Assistant Consumer Adwvocate

Dated: January 29, 1981
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I. STATEMENT OF JURISDICTION

Philadelphia Electric Company's Petition for Review
of the final Order of the Pennsylvania Public Utility Commission
entered May 9, 1980 at Docket No. R-79060865 is taken pursuant
to Section 5 of the Act of April 28, 1978, P.L. 202, No. 53,
known as the Judiciary Act Repealer Act (2 Pa.C.S5. §70l(a)).
Jurisdiction is conferred upon this Court by Section 10(8) of

the Judiciary Act Repealer Act (42 Pa.C.S. §763(a)).



II. ORDER IN QUESTION
Rélevant portions of the Order entered by the Public
Utility Commission on May 9, 1980 are quoted below, The full text
of this Order and relevant portions of the Commission's Opinion
are attached as Appendix A.

Relevant Portions of May 9, 1980 Order

"IT I5 ORDERED:

1. That Respondent, Philadelphia Electric Company -
Electric Division, shall not place into effect its Sup-
plement No. 6 to Tariff Electric -~ Pa. P.U.C. No. 25 but
shall continue its presently existing tariff in effect
until such time as it shall file a Tariff or Tariff
Supplements consistent with our findings in this Order
containing rates which will provide total annual operating
revenues of $1,254,449,000. This increase in rates shall
apply to service rendered on or after May 10, 1880.

2. That Respondent shall file detailed calculations,
at such time as it shall file a revised tariff or tariff
supplement, bv which it shall demonstrate that the filed
rates comply with this Order.

3. That the several complaints filed in this
proceeding are sustained to the extent indicated by
the disallowance of $33,918,000 of the requested an-
nual rate increase.

4. That except as herein granted, or herein
modified, all exceptions to the Recommended Decision
are denied.

5. That except as modified herein, the findings
and conclusions contained in the Recommended Decision
are adopted as this Commission's decision.

k¥ * % % * * %

10. That upon the filing of tariff revisions
accepted to the Commission as heing in compliance
with this Order and Decision, andé upocon approval of
the tariff revisions by the Commission, the inguiry
and investigation at R-79060865, et al. will be
terminated and the record in this proceeding marked
closed."



I7I. STATEMENT OF QUESTIONS INVOLVED

1. Was it not error and confiscation of the Company's
property for the Commission to reduce the Company's rate base on
account of alleged excess generating capacity, notwithstanding
substantial evidence that the Company's plant investment decisions
were prudent when made and that all generating facilities were
used and useful in providing service to the public during the

period in guesticn?

2. Was it not error and an arbitrary abuse of adminis-
trative discretion for the Commission to preclude the Company from
introducing substantial evidence clearly relevant to the construc-
tion of Salem Nuclear Generating Unit No. 1 on grounds of res
judicata, where all authorities state that the doctrine is inap-~
plicable to ratemaking proceedings and where other partieé were

permitted to relitigate prior Commission findings?

3. Was it not error and confiscation of the Company's
property for the Commission to make downward adjustments to the
Company's rate base by eliminating working capital necessary to
bridée the gap between rendition of service and receipt of

revenue on the basis of assumptions unsupported by any record

evidence?



IvVv. STATEMENT OF THE CASE

This proceeding was initiated by a Petition for Review
filed on June 5, 1980 by Philadelphia Electric Company ("PECO"
or the "Company"). The Company's Petition seeks to set aside
as unlawful and confiscatory an Order of the Pennsylvania Public
Utility Commission (the "Commission") entered on May 9, 1980
{the "May 9 Order"”) disallowing $33,918,000, or approximately
28%, of a requested $122,731,000 increase in PECO's annual
revenues from electric service. PECO is a regulated public
utility rendering electric, gas and steam service in a service
territory of 2,255 square miles with a population of

approximately 3.9 million.

On July 27, 1979, the Company filed Supplement No.
6 to Tariff Electric - Pa. P.U.C. No. 25 to become effective
September 25, 1979. Supplement No. 6 was designed to increase
rate levels to yield additional annual revenues from electric
operations of $122,731,000, based on a fully adjusted future

test year for the twelve months ended March 31, 1980.

By Order entered August 14, 1979, the Commission
initiated an investigation at Docket No. R-79060865 to determine
the lawfulness, justness and reasonableness of the rate levels
proposed, and suspended Supplement No. 6 by operation of law until

april 25, 1980 (66 Pa.C.S. §1308{(d)}. The Company subseguently



voluntarily extended the statutory suspensicn periocd until May 92, 1580.
A pre-hearing conference, twenty-nine days of evidentiary hearings and
five public comment hearings were held between September 5, 1979 and

December 21, 1979. On February 29, 1980, the Administrative Law Judge

issued his Recommended Decision.

Excepticons and Replies to Exceptions te the Recommended
Decision were filed with the Commissicn and oral argument was heard
on Maxrch 31, 1980. On May 9, 1980, the Commission entered its final
Order, approving the imposition of rate levels designed to produce
total annual coperating revenues of Sl,254,449,000 and directing that

certain alterations be made in the structure of PECO's rate schedules.

A full statement of the issues raised by PECO and discussion

of relevant facts is set forth in the Argument Section of this Brief.



V. SUMMARY OF ARGUMENT

Iﬁ its Order entered May 9, 1980, the Commission made
three adjustments which are wholly unsupported by the record, are
contrary to law and which must, accordingly, be reversed by this
Court.

The first and most significant of these errors was the
elimination from rate base of $25 million of allegedly axcessive
electric generating plant. This substantial disallowance was based
on a finding that a certain portion of the Company's generating
facilities were not "used"” and "useful" in providing service to
the public. In so concluding, the Commission disregarded unrebutted
evidence that these facilities are required to maintain PECO's gen-
erating capacity at the levels which it is contractually cbhligated
to maintain and that such facilities reduce the total cost of ser-
vice borne by ratepayers. Moreover, the Commission's "excess
capacity" adjustment is plagued by both conceptual and numerical

errors.

The Commission further erred by excluding, on res judicata
dgrounds, evidence directly relevant to the proper rate base allowance
for Salem Unit No. 1, notwithstanding the universal wview that that
doctrine is inapplicable to ratemaking proceedings. Finally, the
Commission, solely on the basis of unsupported assumptions, reduced
the Company's working capital requirement below the level necessary
to bridge the gap between the rendition of service and the receipt

of revenue.



VI. ARGUMENT

The scope of this Court's review of an Order of the
Public Utility Commissicon is set forth in the Administrative

Agency Law (2 Pa.C:8. §704):

"After hearing, the court shall affirm the
adjudication unless it shall find that the
adjudication 1s in violation of the constitutional
rights of the appellant, or is not in accordance
with law, or that provisions of Subchapter A

of Chapter 5 (relating to practice and procedure
of Commonwealth agencies) have been violated

in the proceedings before the agency, or that
any finding of fact made by the agency and
necessary to support its adjudication is not
supported by substantial evidence."

As fully explained below, the Commission's Order is based on
"findings" which are either contrary to law or unsupported by
the evidence or both. The result is the confiscation of the

Company's property in violation of its constitutional rights,

an injustice which demands correction by this Court.

A. The Elimination from Rate Base of
$25,043,000 of Electric Generating
Plant Investment as Excess Capacity
is an Error of Law and Unsupported
bv the Record.

The Commission, adopting an adjustment proposed by
the Advocate's witness Weiss, eliminatad $25,043,000 of =slectric

generating plant investment from PECC's c¢laimed rate base. The



Commission apparently concluded that this investment is not
"ugsed and useful." As stated bv the Commission (May 9 Orcer,

op. 11, 13 & 14; R. 84a).

"[W]le established a two-part test that must
be met pricr to the allowance of a return

on a particular investment: the evidence
must show (1) that the investments were
prudent when made, and (2} that the property
invested in will be used and usaful during
the time the rates will be in effect...

Some grestion has been raised regarding the
prudence of PECO's generating plant con-
struction program. PECO argues that many
of its plants were built in response to
Commission concerns arising during a period
when portions of the Northeast were experi-
encing brownouts and blackouts. We cannot
find that PECO's decision to build inter-
mediate units until such time as base load
units could be built, was imprudent when
made. However, these units have served
their purpose and are nct currentlyv needed.
As such, thev are not used and useful, and
properlv should be excluded from rate base
for ratemaking nurposes....

We,.. see our duty to review continually

the functioning of a utility to insure
reliable service at just and reascnable rates.
While not guestioning PECO's management de-
cisions made when these units were constructed,
we are of the opinion that they have served

the purpose for which they were constructed

and cannot be considered used and useful for
ratemaking purposes." (emphasis added)

The adjustment adonted bv the Commission is basad
upon the identification of seven PECO generating units as
being "those units most representative of the excess on the

basis of the least economical units." (r. g4a).

-8-



The existence and level of excess capacity are supported b§ reference
to Advocate testimony on PECO's future estimated load growth and
appropriate capacity reserve regquirement. Having determined that
"excess capacity" is present, the Commissicn directs that the
economic burden of this capacity be shared between PECO's share-
rolders and ratepavers. As part of this sharing, shareholders are
denied a return on their investment in this plant, but are permitted
to recover that investment from ratepayers through depreciation

1/
accruals. (May 9 Order at pp. l4-15; R. 84a).~

[
~

PECO is alsc permitted to recover fuel stocks and operating
and maintenance costs incurred in the actual cperation of

the units for the benefit of ratepayers. The Commissicn also
asserts that, as an offset to its capacity adjustment, it

has increased PECO's equity cost allowance to reflect the
greater risk borne by investors as the result of the creation
of a regulatory climate in which such adjustments are made.
The Commission, however, does not guantify the extent of

such adjustment which must clearly be viewed as minimal when
it is recognized that PECO's lesser risk debt and preferred
equity securities cost between 14-15% at the time of decision.
In any event, the adjustment 1s appropriate regardless of the
outcome of this case as the Commission has been threatening
to impose such an adjustment upon PECQO and other electric
utilities for the past several vyears., See Pa. P.U.C. wv.
PECO, R.I.D. 438 {(Order entered February 5, 1979); Pa. P.U.C.
v. Pennsylvania Power Co., R.I.D. 521 (Order entered September 5,
1978}; Pa. P.U.C. v. West Penn Power Co., R.I.D. 183 (Order
entered June 29, 18%79). Accordingly, this risk is and

has been experienced by PECO investors for a number of years
and is only belatedly being recognized by the Commission in
this case.




‘The Record does not support this Commission adjustment.
The generating units identified by the Commission as "excess" were
"used" during the test year and their retirement from service
would increase cost levels borne by ratepayers. Therefore, the
units are also "useful”. To assure adequate service reliability,
and under its agreement with the PJM Interconnection, PECO is obli-
gated to maintain capacity levels approximately 540 mw in excess
of the level permitted under the Commission's adjustment or pay
substantial penalties which exceed the apparent "savings” to
_the ratepayers as the result of this adjustment. Moreover, the
Commission's "excess capacity" adjustment is riddled with con-

ceptual and numerical errors.

1. DPECO's Generation Capacity and its Planning
to Assure that Such Capacity Neither Exceeds
Nor Falls Below that Level Required for
Economic and Reliable Service has been
Prudent and Beneficial to Ratepavers.

The prover generation capacity for an electric utility
is the result principally of two factors: the present and anti-
cipated maximum demand for the utilitv's service and the desired
reliability of that service. The maximum demand for a utility's
service, measured over a half hour interval, is referred to as the
/

"peoak demand” upon the utility's svysten. In addition toc suffi-

cient capacity to "ncet" the peak demand, an electric utilitv must

2/ In the case of PECO, this tvpically occurs at mid-day
and mid-week dvring the summer andé results from air-
conditioning usacge.
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have additional capacity, i.e. reserve capacity, to provide a margin
of safety against the mechanical failure or other unavailability
of generating units and to provide for the possibility that actual

peak demand will be greater than anticipated (R. 134a-138a).

As explained by Vincent S. Bover, PECO's Vice President,
Engineering and Research Department, the "object of... [PECO's]...
olanning process is to plan an electric system that will reliably
supply our customers at a minimum cost to our customers" (Ex. VSB-2,
. 1). This objective is accomplished by means of an annual review
of the Company's existing capacity construction and retirement
program, which program is then adjusted as reguired to reflect
changed load projections, unit availability dates, changes in
cperating economics and other factors. The mechanics of this

program are fulilly described in Exs. VSB-2 and WCH-1 (R. l33a-

194a and R. 237a-529a).

PECO, and most other electric utilities, employ a
"reliability criterion” in generating plant planning which re-
guires that generation capacity be sufficient to assure that -
service will not be interrupted (either by blackout or voltage
reduction) as the result of a shortage in generation capacity
more often than once in ten years (R. 618a}. ©n the basis of
PJM's most recent detailed computer analysis, Mr. Boyer testi-
fied that a 25% reserve capacity is presentlv required to attain

this standard (R. lé4a - 168a). This reliability criterion
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(i.e. LOLP), was adopted by PECO, as a member oOf the PJIM
3/

Interconnection (PJM), in the early 1960's.—

The 25% reserve capacity "design goal" is, stated in
simplified terms, PECO and PJM's "planning reserve." To assure
the service reliability of the PJM system over time, all member
companies are required under the PJM contract to plan for generation
capacity at least =gual o this reserve level. There is, in addition,
an "accounting reserve." Under the PJM Agreement, when a company's
reserve capacity falls below this latter contractual reguirement,
presentlyv established at 22%, it is required to purchase capacity
from other companies at a present cost of $25.53/kw. The purpose
of the "accounting reserve" 1s to assure that all PIM member

companies kear a relatively equal burden of the cost of assuring the

reliability of the PJM system (R. 127a-128a; R. 1l68a).

During the five-year period 1975-1979, PECO's average
actual reserve capacity equalled 35% (36% on a weather-corrected

basis} (R. 13%9a). The principle reasons for these higher

3/ The PJM Interconnection consists of eleven operating companies
in Pennsylvania, New Jersey, Marvland, Delaware and the District
of Columbia who operate their electric systems as though they
were but a single system for the purposes of assuring
reliable and least cost service for customers. Member com-
panies' generating units are coperated on an "economic dispatch"
basis : the load is served by the lowest cost generating unit
available regardless of whether that unit is owned by the
company whose customers are creating the load which must be
served (R. 125a).
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than planned reserve capacity levels is the failure of PECO's
peak load in recent years to maintain historic growth rates.

For example, in 1967, PECO's annual peak load equalled 3,727 mw.
Average annual peak demand growth during the prior approximately
twenty years had equalled 6%. By 1973, the annual peak had in-
creased to 5,760 mw. However, in 1979, peak load actually dropped
to 5,641 mw. The reasons for this failure of peak load to grow
as projected were fully explained by Mr. Boyer (R. 645a-

646a; R. 138a~158a). Mr. Bover also explained the many

changes which have been made in capacity addition and

retirement programs by PECO te counter this cessation of

peak load growth,

Based upon PECO's projected peak load forecast,
its reserve capacity will eqgual 31% in 1980, 28% in 1981,

23% in 1982 and as little as 17% in 1984 (R. l4la).

2. An Excess Capacity Adjustment is Improper
Where a Utility's Generation Capacity Level
is the Result of Prudent Management Planning
and is Beneficial to Ratepayers.

A utility is entitled to an opportunity to earn a
falir return on its property used and useful in providing service

to the public. The Peoples Natural Gas Co. v. Pa. P.U.C., 47

Pa. Cmwlth. 512, 409 A.2d 446 (1979) ("Peoples I"); Equitable

Gas Co. v. Pa. P.U.C., 45 Pa. Cmwlith. 661G, 405 A.2d 1055 (1979),

Whether specific plant investment is used and useful depends upon
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the prudence of decisions which led to its construction, i.e.
whether such investment was reasonably calculated to benefit
ratepayers as measured on the basis of conditions at the time

such decisions were made. See The Bell Telephone Co. v. Pa. P.UG.C.,

47 Pa. Cmwlth.614, 408 A.2d 917 (1979); UGI Corporation v. Pa,

P.U.C., Pa. Cmwlth. , 410 A.2d 923 (1980}.

"Excess capacity" ajustments have been often proposed,
but only rarely adopted, in electric utility rate proceedings
in recent years. As the result of economic and other circum-
stances, such as the Arab 0il Embargo and recent public emphasis
on conservation, the generating plant reserve capacity of many
electric utilities presently exceeds their design goals (R.
645a-646a). As a result, consumer groups and others have
asserted that generating plant capacity to the extent that it
exceeds levels claimed to be sufificient to assure reliable service,
is not "used and useful"” and investment in such plant should not

be permitted into rate base.

In passing upon these proposals, Courcs and Regulatory
Cormmissions, in recognition of the neceséity éf plant ex-
pansion to meet future service needs, and that such expansion may
require years to complete and must be based upon projected service
requirements, have emphasized the prudence of utility planning as
a basis for rate base inclusion and that the "used" or "useful” char-
acterization of plant investment must recognize the realities

which surround such planning.
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For example, in State ex. rel. Utilities Commission v.

Mebane Homé Telephone Co., 257 S$.E.2d4 623, 633 (N.C. 1979), the

Supreme Court of North Caroclina described the considerations govern-
ing its determination of the propriety of an "excess capacity"
adjustment as follows:

"[Plroperty is includable in the rate base only
when it is 'used and useful' in providing service
to the public as determined at the end of the

test period....This does not mean, however,

that a utility can never purchase plant or eguip-
ment in anticipaticn of future needs. As we
stated in Utilities Commission v. General Telephone
Company, 281 N.C. at 352, 189 §.E.Z2d at /Z7:

'[A] public utility is under a present
duty to anticipate, within reason, the
demands to be made upon it for service in
the near future. Substantial latitude
must be allowed the directors of the
utility in making the determination as
to what plant is currently reguired to
meet the service demand of the immediate
future, since construction to meet such
demand is time-censuming and piecemeal
construction programs are wasteful and
not in the best interests of either the
ratepayers or the stockholders....'

Both the Commission and the Courts recognize that
predictions of the economic future can never be
exact. A utility shouléd not be penalized be-
cause its reasonable predictions have failed to
materialize. The guestion for the Commission is
whether the utility's expenditures were reason-
able in the light of circumstances which the
company knew or should have known at the time it
made its purchase." 4

4 / As stated by this same Court in State Ex. Rel, Utilities
Commission v. General Telepnone Companv, 281 N.C. 318,
189 Ss.E.2d 703, 728 (18572):

"[Tihe fact that a fransmission line, a building
or a telepnone company's central office sguipment
is not presently used to its full capacity does
not necessarily justify the exclusion of any
sortion of it from the rate base on the theory
that such portion is not pressntly 'used and
useful' in rendering service."
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In Mebane, and alsoc General, the Court found that the utilities’
capacity level was unreasonably excessive, both in light of pre-
sent conditions' and of those known to the utility at the time its
decision to expand was made. Accordingly, the plant expansion
there at issue was not "prudent" and therefore not "used or

. 5/
useful."

That the prudence of utility plant investment is to

be examined in light of the conditions existing at the time
such investment was made has been accepted by a number of Regula-

tory Commissions. See Re Consumers Power Company, 14 P.U.R.4th

(Mich. P.S.C. 1976); Re Consolidated Edison Company, 54 P.U.R.3d

43, 112 (N.Y.P.S.C. 1964). As stated by the Michigan Commission:

"[T]lhe Commission reviews these guestions (i.e.

cof prudence, not with hindsight, but based upon

the circumstances that existed at the time those
decisions were made." (at pp. 15-16)

Similarly, in Re Southern California Edison Company,

23 P.U.R.4th 44, 52-53 (F.P.C. 1977}, the Federal Power Com-
mission rejected a proposed. "excess capacity"” adjustment
advanced on the theory that capacity in excess of a design re-

serve level was not "used and useful", as follows:

»
™~

For example, in Mebane, the Company projected a growth in
telephone connections cf 400 oer vear as the basis of its
expansion decision, though in fact additional connections

of only aporoximately 160 were experienced during the year

in which the expansion decision was made. Moreover, in prior
years new connections hac never exceeded 250.
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"Because of the long lead time required for

the construction of new generating capacity,
‘Edison plans vears in advance for the instal-
lation of the new capacity needed to maintain
reliable service to its customers. Such plan-
ning is predicated on projections of anticipated
customer demand during this future period, as
well as estimates of the capacity needed to pro-
vide service reliably to this projected demand.
It is in the nature of things that projections
of future circumstances are rarely precise.

This is especially the case in the area of
electric utility reliability where underestima-
tions of needed reserves could spell disaster.

In this proceeding, however, cities argue. that
the generating reserve margin experienced on
Edison's system during the test period, being
in excess of the Company's planned goal, should
result in an artificially limited rate base for
ratemaking purposes...There is little merit in
cities' position. It has not besn shown that
Edison's historical planning was extravagant

or imprudent, such as would necessarily have
resulted in excess Or unnecessary generating
capaciiy being available at a time in the
future. Even assuming arguendo that unneeded
capacity was available on the Edison svstem
during the test peried, this fact proves nothing
with respect to Edison's prudency in the plan-
ning ané construction of additional capacity.”

dccord L. S, Ayres & Co. v. Indianapolic Power & Light Co., 351

{.W.2¢ 814 (Ind. Ct.App. 1976) (emphasizing that the Commission
should inquire into the reasonableness of the "business judament" of

the Company); Re New York Telephone Company, 2 P.U.R.4th 1 (N.Y.P.S.C.

+ < .

1973) .,

Upon application for rehearing, the Federal Energy
Regulatory Commission (having in the interim assumed the jurisdiction
of the FPC) affirmed the prior order with the following additional

explanation: (23 P.U.R.4th 472, 473-74 {1978) :
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"In Opinion No. 821 the Commission found that
Edison's c¢laimed rate base included only
that plant which was used and useful in the
public service, notwithstanding Cities'
argument that a portion of Ediscn's plant
capacity should be excluded from rate base
as representing excess 0¥ unnecessary gener-
ating reserve capacity."

In Re Columbus and Southern Ohio Electric Co., 24 P.U.R.4th

261 (Ohio P.U.C. 1978), the Ohio Commission rejected a proposed
rate base cdeduction on account of alleged "excess capacity",
noting that:

"Even assuming that appropriate reserve
criteria c¢an be established, it would
certainly be unreasonable to expect that
any electric utility would have the fore-
casting capacity to predict the level of
capacity necessary to precisely satisfy
that standard, or the flexibility, con-
sidering the extensive lead time invelved,
£to construct additicnal capacity in the
exact increments necessary to meet it.
Hindsight is alwayvs perfect, and before
the Commission will consider denyving a
return on property actually used in
providing service, something more need
be shown than that the Company's foresicht
was not."

The Ohio Commission has repeatedly rejected proposed excess
capacity adjustments where based simply upon the "existence of
capacity in excess of needs plus adequate reserve", especially
where a utility has shown that "expenses, more than counterbalancing

the return to be earned on that portion of the rate base (alleged

to be excess capacity), would have to be added to operating costs
{if the capacity was not available), creating an even greater
revenue requirement." Such a showing, the Commission has noted,
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establishes the used and useful character of the generation capa-
city investment, even without regard to the prudence of management

planning. See Re Dayton Power & Light Co., 21 P.U.R. 4th 37€,

383 (Ohio P.U.C. 1977); Re Davton Power & Light Co., 29 P.U.R.4th

145 {(Ohio P.U.C. 1979).

Finally, it has been held that Regulatory Commissions
should not interfere with management judgment except in clear
cases of abuse. As stated by the Supreme Judicial Court of Maine

in Central !aine Power Company v. Public Utilities Commission,

405 A.,2d4 153, 178 (Me. 1979):

"Where, as here, the road chosen by management
is arguably at least as economical as any al-
ternative and a benefit (i.e. a laber cost)
does not clearly appear to be "excessive, or
unwarranted, ¢r incurred in bad faith,"
management's judgment must be respected."”

Accord Northwestern Bell Telephone Company v. State, 216 N.Ww.2d

841 (1974).

6 / Capacity adjustments have been made by several Regulatory
Commissions. In Re Western Massachusetts Electric Company,
D.P.U. 18731 (1977), the MassachusettsCommission eliminated
from a utility's rate base rarely used, old combustion turbines
upon the basis of a finding of management imprudence where

test year and immediately prior year reserve capacity equalled
€0% and was anticipated to increase to 70% during the following
year. The Minnesota Public Service Comnission has reduced

rate base on account of excessive gas production piant. the
majority of which had been leased by the utility for use in
non-utility operations and which would not be needed in

utility service until at least 1990. See Re Northern States
Power Company, 32 P.U.R.4th 38, 72 (Minn. P.S.C. 1979).

As will be noted in subsection A(3) of this Brief, the factual
predicates of these decisions are not present in the instant
case.
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These basic regulatory principles have been adopted by

our own Appellate Courts. For example, in Pennsylvania Power &

Light Co. v. Public Service Commission, 128 Pa. Super. 195, 216-17,

193 A.2d 427, 436-437 (1337), the Superior Court affirmed in part
and reversed in part a Commission decision to eliminate as not
"used and useful” certain plant investments in a utility’'s claimed
rate base. The Court expressed the standard to be employed in such
determinations as follows:

"A public service company, as any other company,

has the right to manage its own affairs to the
fullest extent consistent with the public interest
and insofar as they do not act contrary to law... .
It is primarily, as we have pointed out, the duty

of the directors or managers of the corporation,
even though it be a utility, to determine the policy
of the Company, and that policy should not be
interfered with or ignored in the determining of

a rate base unless there is shown improvidence or
other bad management upon the part of such officers.”

Accord Pittsburgh, v. Pa. P.U.C., 370 Pa. 305, 318 (1952);-2/

Pittsburgh v. Pa. P.U.C., 173 Pa. Super. 87, 92 (1953).

In UGI, supra, this Court recognized that utilities are
entitled to recover prudent expenditures though such expenditures
do not create immediate and dirsct benefits for ratepayers. In
that case, the utility sought recovery of the cost of feasibility
studies undertaken to determine whether it was economically bene-

ficial for it to join in a synthetic natural gas vproduction

v/ "It is well settled that neither the Commission nor the
court can substitute i1ts judgment for that of manacement
of a corporaticn unliess there is an abuse of discretion.”
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plant. The utility, upon determining that a better alternative
to augment its gas supplies was available, terminated such

studies prior to obtaining any gas from the project.

In reversing the Commission's disallowance of the

utilities' claimed cost for this project, this Court held that:

"A public utility 1is entitled to recover

all of its reasonably incurred expenses.

The feasibility studies here in guestion

were & direct and clearly prudent step in
providing public service, and UGI is entitled
to recover their cost.

The Commission's position that only those

actions which result in increased gas supplies
provided to UGI's customers may be considered re-
coverable expenses is untenable. Such a rule
would discourage feasibility studies conducive

to efficient operations. The guestion to be
askad and answered with regard to this kind

of management action is net whether the

utility got more gas as a result of the study

but whether the study was reasonably calculated
to achieve such a result. Cheltenham and Abington
Sewerage Company v. Public Service Commission,
122 Pa. Super. Ct. 252, 275, 136 A. 149, 160-61

(1936). The reasonableness of UGI's decision
in the latter sense is not questioned." UGI, 410 A.2d
at 932,

Accordingly, so long as expenditures or plant investments are pru-
dent and reasonably calculated to benefit ratepayers as measured
against conditions existing when the decision te invest or spcnd

was made, the costs of such expenditures or investments Are properly

recoverable Irom ratapavers.

In a number of its past decisions, the Commission

has recognized that "excess capacity" adjustments are appropriate
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only if based upcn a finding that excessive plant investments
were committed or maintained in rate base as the result of manage-

ment imprudence. For example, in Pa. P.U.C. v. PECD, 49 Pa. P.U.C.

135 (1975), the Commission held that:

"We have stated previously in other cases that
since a public utility must engineer and
construct plant iIn advance of actual customer
needs and cannot wait until those needs actually
occur, the utility cannot be denied a reasonable
return thereon unless it can be shown that the
investment has been improvident and imprudent.
We can find nothing in the present record to
support such a finding.”

Accord Pa. P.U.C. v. West Penn Power Company, R.I.D. No. 183

{Order entered June 29, 1$79); Pa. P.U.C. v. Eguitable Gas Companv,

61 P.U.R.3d 1, 12 (Pa. P.U.C. 1965).

i1, PECO's Generation Capacity Planning has been
Prudent and Beneficial +to its Customers. All
Generation Units, Including those Eliminated
from Rate Base as the Result of the Commission's
Adjustment, are Used and Useful,.

In Section A-1 of this Brief, the prudence of PECO's
capacity planning program was described. In its May % Order, the
Commission, moreover, did not make a finding of imprudence (See

8/

discussion pp. 8-9, supra. As noted in the previous Section,

8/ 1t would have been difficult for the Commission to reach such

~ a conclusion in light of its determination at R.I.D. 438,
PECO's most recent prior electric rate proceeding. The Com-
mission there determined that PECO's capacity planning and
reserves were not "the result of imprudent management poli-
cies.” (February 5 Order, p. 14; see Appendix C to this
Brief. The Commission further noted that a number of factors,
including the increasing length of construction periods, the

increasing size of base load units, the associated increase in

required reserve capacity, rapidly rising fossil fuel costs
which could render economical capacity additions though not
required for reserve margin purposes, and finally the serious
potential that historic growth rates will be renewed in the
future, all militated against making a capacity adjustment.
(See Appendix C to this Brief, pp. 14-15).
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such a finding has been required by other Courts and Commissicns
as a prerequisite for an "excess capacity" rate base adjustment.
Rather, the Commission has, apparently, held either that the

- specific units identified as "representative" of PECO's alleged
excess capacity are not "used and useful" or that capacity in

excess of design reliability levels is not "used and useful."

There can be no dispute that the specific plants
identified by the PUC in its adjustment were "used" during the
test year. As set forth in the Table below, these units were used
both to produce energy (i.e. capacity factor) and to reduce the
cost of purchased energy (i.e. utilization factor) (R. 86a-

90a; R. 1233a-1249a):3/

Historic Historic Historic Future

Test Year Test Year Test Year Test Year

M MIE Capacity Utilization Capacity

Capacity Produced Factor Factor Factor {Projected
Chester 546 124 169, 282 15 .6%° 39.1% 11.2%
Richmond 9 166 236, 832 16.3% 38.7% 11.2%
1¢

Barbadces 6&7 38 NA 2.4% 4.9% 2.4%
Scuthwark 1&6 420 401,662 12.9% 34.1% 7.7%

The Table indicates that, during the hictoric test ycar, these

units (except for Barbadoes 6&7) were actually producing electricity
at full capacity 15% of the time and were being employed as the

unit bought against in energy purchase transactions 35-40% of the

9 / The capacity factors for these older peaking or intermediate

- units are well within the ranges considered as full utiliza-
tion of this type of capacity (R. 13la; R. 1l56a-157a).

1a/ Capacity and utilization factors provided are average for
nocn-Croydon combustion turbines, and do not reflect the actual
utilization of the Barbadeoces 6§ & 7 units.
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time, .Moreover, continued substantial utilization of this

equipment was estimated for the future test year.

PECO alsc introduced uncontradicted evidence that
such units are "useful" in that their continued service availability
results in reduéed total service costs for ratepayers. For example,
Mr. Kasum, PECQ's Chief System Planning Engineer, testified that
were PECO to actually retire the units identified by the Commission,
ratepaver borne costs would increase substantially. This occurs for
the following reasons: 1) retirement, sale or lease of more than
200 mw of capacity during the 1980-81 period that the proposed rates
will be in effect would reguire PECO to purchase capacity from
other PJM members at a cost of $25.55/kw under the terms of the
PIM Agreement; 2) retirement, sale or lease of anv of the units
employed as the basis of “the proposed "excess capacity" adjustments
would result in increased cost due to the necessity to replace the
generation of those units with generation by more costly units
or due to the units' present use in reducing the cost of
energy purchases; and 3) retirement, sale or lease of any of
the units in question would require additional transmission invest-

ment to assure local area system reliability (R. 64%a—-651a).

11/ Because of environmental restrictions, it 1is often less ex-
pensive for PECQO to purchase coal or even oil (produced
from lower cost, higher sulfur content oil than PECO can use)
fired generation from surrounding utilities than to produce
that energy itself. For this reason, during the historic
test year, PECO purchased 24% of its total energy reguirements
from other companies. The cost of this purchased energy
depends, to a substantial degree, on what it would have
cost to produce similar energy on available PECO generating
units. Accordingly, when a unit is "bought against," it is
being used to reduce energy costs over levels which would
exist if the unit were unavailable (R. 86a-89%a).
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In fact, Mr. Xasum testified that the cost to replace energy genera-
ted by the Southwark units during the first ten months of 1979

and the effect of losing those units’' availability in reducing

energy purchase costs would be to increase costs to ratepayers by
approximately $8.4 million, as compared to the approximate $4 million
saving for ratepavers affected by the Commission’s entire capacity

12/

adjustment.

Perhagps because of its awareness that actual retirement
of the units identified as "representative" of PECO's alleged
excess capacity would increase costs borne by ratepayers, the Com-
mission, in its May 9 Order, notes that "[bly utilizing specific
generating units in our calculations, it should not be construed
that we are of the opinion that these specifiic plants be retired
from service, rather that the capacity represented by these units
is above that.necessary." (May 9 Order, p. 15; see Appendix

A to this Brief).

12/ Calculated as $25 million rate base adjustment times
16% combined rate or return, depreciation and income
tax factor. Mr. Kasum noted that "a similar analysis
could be made for Richmond 9" (R. 648). The Court
should note that the above cost/benefit analysis com-
pares Southwark energy cost savings alone to the total
"cost/benefit" of the Commission's adjustment. The
comparison ignores energy cost savings from units
other than Southwark, avoidance of the capacity
charge penalty and substitution cost required to
assure local area reliability.
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Apparently, it is the Commission's theory that the capa-
city represented by these units is not needed for reliability pur-
poses and that that fact alone justifies a finding that they are
not "used and useful." However, as noted by Mr. Kasum, PECO is
obligated under the PJM Agreement to maintain capacity available
for service during the 1980-81 planning year, upon which the Com-
mission's capacity adjustment of 7,483 mw is based. Should the
Company fail to maintain such capacity, it would be regquired to
buy additional generating capacity from other PJM companies at a
contract rate of $25.55/kw (R. 64%9a-650a). Were PECO to
actually implement the Commission adjustment and reduce its installed
capacity of 7,689 mw by 748 mw, its remaining installed capacity
would equal but 6,941 mw - or 542 mw less thﬁn its contract capacity
obligation to PJM. Under these conditions, the Company would
be required to purchase additional capacity £from other PJM companies
to meet its contract obligation at a total cost of §$13.7 million.Ll/

Clearly, as the cost to ratepayers if this capacityv were
not available exceeds the savings obtained for them by the Commission's
adjustment, this capacity is needed even to meet PECO's capacity re-
guirements. Moreover, the Commission's theory ignores the many our-
voses served by generating capacity other than simply tc assurs system
reliability. As noted above, this capacity, even if not needed Zor

reliabilitv purposes, is "used and useful" as viewed by ratepavers
13/ 542,000 kw x $25.25.
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because of the savings in energy costs which it produces and

the local area service reliability function which it performs.

In his Recommended Decision, the Administrzative
Law Judge held that the above are facts established by the
record {ALJ Recommended Decision, pp. 90-92). Accordingly,
he concluded that: "As stated earlier, I did not find that
the record shows such management imprudence as to warrant an
adjustment. Furthermore, the adjustments proposed are
severely flawed.” (R. 7%9a). 1In specifically rejecting the

Advocate's proferred adjustment, the ALJ stated:

"OCA witness Weiss' adjustment prcposes the
elimination of the Richmond 9 and Southwark

units 1 and 2. PECO witness Kasum points out
(PECO St. 15a, pp. 3-4) that retirement of

these units would require additional trans-
mission reinforcements to assure local area
reliability in an amount greater than $16,000,000.
Southwark Units 1 & 2 oil-fired steam units
generate at 394,325 mwh in 1978 and 344,068 mwh
in the first ten months of 1979. This energy
would need to be generated from higher cost
sources should the units be retired. These addi-
tional costs would be passed on to ratepayers
through PECO's energy clause. Assuming the

cost increment would be as little as §$5/mwh,

this additional energy cost for 1979 (10 months)
would equal approximately $1.7 million. ...
PECO's cost of purchased energy would have in-
creased by $6.7 million in the first ten months
of 1979. This increase would have been passed

on to ratepavers through PECO's energy clause.
These costs exceed the cost savings which could
be obtained as the result of the units' retirement.

{R. 8la)
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"Accordingly, and as found by the ALJ, whether
viewed from a simple capacity requirement viewpoint or
from the vantage point of a more appropriate recognition of the
many functicons performed by generating capacity, PECO's generation
capacity level and the specific generation units identified by the
Commission are "used and useful" and therefore properly includable

in rate base.

4, The Adjustment Adopted by the Commission is
Conceptually and Numerically in Error,
Requires Acceptance of Numerous Unsupported
Assumpticns and Non-Record Data and
i3 Inconsistent with the Commission's
Rejection of its Necessary Assumptions.

The Commission's "excess capacity" adjustment, as
proposeda by Advocate witness Weiss, depends for its propriety
apon the accuracy of the Advocate's forecasted future peak load
and the appropriateness of its suggested reliability criterion
and associated reserve capacity of approximately 18% (May 9 Order,
pp. 11-14; See Appendix A of this Brief, R. l2lOa—l2l2a).£i/ As
will be demonstrated below, each is inaccurate and requires the

acceptance of assumptions not demonstrated as reasonable upon

the record. Moreover, the reasons advanced by the Commission

14/ The Court shHould note that the adjustment draws little
persuasive force from its proposal by Mr. Weiss., Mr.
Weiss' gqgualifications in this ares were substantially
impeachad by his inabllity to accurately compute the
Company’'s capacity reserve and his confusion as to the
reliability levels to which the Company is reguired bv
contract to plan its generating capacity (R. 1199%9a-1200Ca
and 1202a; R. 654a-%5%6a; R. 1218a~1219a; R. 1220a and
1221a-1224a).
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for rejecﬁion of PECO’s load forecast and the reliability cri-
teria upon the basis of which its generatiﬁg capacity has been

designed are without substance.

The principal conceptual error of the adjustment
is its employment of a reliability criterion which is substantially
different, and lower, than that employed by PECO in designing its
generation capacity. PECO's present generation capacity has been
designed to produce service reliability such that a failure to
serve customer load as the result of insufficient generation capacity
will occur no more than once every ten years. PECO has employed.
this criterion for more than a decade with the full knowledge and

approval of the Commission (R. 137a, R. lé4da).

Advocate witness Shakow, on the other hand, employed
a reliability criterion which permits numerous service failures
due to insufficient generating capacity (which failures can
range from voltage reductions to a total blackout in Southeagt
Pennsylvania) to the extent that such interruptions in aggregate
could exceed 1-2 days every ten years (R. 6l8a-623a).
The Commission, moreover, has adopted this reduced reliability

level, which is premised upon the expectation that load interruptions

will occur, without any examination of the costs of such interrup-
tions as compared to the minimal benefits to ratepayers of the

advocate's prooosed rate base adjustment,

As the discussicons of the mid-1960's blackouts in

Pennsvlvania and New York and as recent experience with the

-29-



New York City blackout of 1978 demonstrate, the costs of
substantial area blackouts to the public is extremely high
(R. 186a-19la). Moreover, the importance which is normally
ascribed to service reliability can be seen in the following
Commission quotation:
"We believe that wvoltage reduction, brownouts,
blackouts and eventual rationing of energy
would be intolerable, not only because of the
general public inconvenience, but because of

the direct effect on commerce and industry and
the ultimate effect on employment and eccnomic

well-being in the Commonwealth...[W]e must not
cacrifice the public's interest in the assurance
of adequate and reliable service." Pennsylvania

Public Utility Commission v. Metropolitan Edison
Company, 44 Pa. P,U.C. 709, 718 (1970).

The Commission, despite the fact that its adeoption of this
adjustment would appear to direct the Company to reduce its

design c¢riteria both now and in the future for the planning

of generation capacity from 25 to 18%, fails entirely to ad-

dress the question of what the effect of such a reduction would

be upon PECO's service territory. In fact, the Commission provides
this Court with nc reason why it believes this reduction in

service reliability is appropriate despite the obvious criticality

of this subject. -

The Commission's adoption of the Advocate's relia-

bility criterion is inequitable for several additional reasons,

as stated bv Mr. Bover, as follows:

"Philadelphia Electric Company plans 1its
generating capacity to meet a reliability
standard of loss of load no more than one
day in ten vears. This standard is fol-
lowed by much of the electric industry
and has been emploved by PJM for over 15
years, In fact, under the PJM agreement,
we oresently must emplov this reliability
criterion in our generating plant planning
program.
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It is true that this is not the only standard
which could be employed in generating plant
" planning. However, it is our Jjudgment that

this standard is the most appropriate for plan-

ning purposes at this time. More importantly,

this is the standard which has been employed,

with the knowledge of this Commission, in plan-

ning our present generating plant facilities...

[Tlo the extent these proposals (i.e. excess

capacity adjustments) rely upon rejection of

the Company's generating plant capacity

planning criterion, they penalize the Company

retroactively by applying to it a standard

which is different from that which has been

employed in the past." (R, 195a-19%96a)

As found by the ALJ: "After reviewing the record
here, certain conclusions seem evident. First, for all its
claimed faults, the one-day in ten-years planning criterion
has been used by the Company, by the PJM Interconnection, by
MAC and by this Commission over the last decade. It should
be used in this proceeding to determine PECO's reserve capacity
levels. It is a reasonable standard, one in general use by
the industry and the one upon which PECO has based its capacity
planning." (R. 78a) Clearly, it is neither eguitable nor
reasonable for the Commission to change "the rules of the

game" after it has been played.

The Advocate's load forecast and reliability criterion
are, moreover, riddled with errors and unsupported assumptions.
In its load forecast, the Advocate has made numerous simple data
errors and advances projections and assumptions which existing

data already demonstrate to be wrong. For the convenience of the
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Court, these errors, as identified in the Company's rebuttal

testimony, are described in Appendix D to this Brief.

The Advocate's reliability requirement (i.e. reserve
capacity - 14 to 22%) is even more substantially flawed. That
criterion, which purports to be based upon a detailed computer
analysis determination of the least cost reliability and gene-
ration capacity alternative, is in error as a result of the many
inaccuracies in the Advocate's computer analysis and its reli-
ance upon certain erroneous cost assumptions. Even more basic
is the fact that the statistics advanced by Advocate witness
Shakow as the basis of his conclusion do not support that con-
clusion, but rather indicate that the appropriate reliability
reserve reguirement is between 22 and 30% (R. 6l5a; R. 1l06la).—
For the convenience of the Court, Appendix E to this Brief, em-
ploying excerpts from PECO's Initial Brief before the ALJ, con-
tains a more detailed discussion of these errors as set forth
in the Company's rebuttal testimony.

Acditionally, the Court should note that the Commission's
Orcder is internally inconsistent. In its rejection of the 2dvocate's
proposal that construction at PECO's Limerick Nuclear Cenerating
Station be terminated, the Commission recognizes many of

the flaws in the Advocate's testimony described above. For example.
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the BALJ, in rejecting the Advocate's Limerick proposal, found

as follows:

"After weighing all the evidence, I recommend
that the Commission reject the claims of

certain parties that construction of Limerick

be terminated, even assuming that this authority
resided in the Commission.

I find Dr. Shakow's presentation interesting and
worthy of future study by the Commissicn in any
subsequent proreeding on Limerick. His conclusion
that construction at Limerick should cease

1s based, however, on assumptions which are

net supported on this record. He assumes a
reserve capacity of 14-22%, which has not been
demonstrated here. He assumes that PECO can
recover most of its investment, an assumption
that cannot be supported here. His original
cest estimate contains a substantial miscalcu-
lation, as PECO points out. His subseguent cost
estimate is so much greater that it must be ’
treated with considerablie cautien (Tr. 2959-
71) . The Company's arguments cast sufficient
doubt on the validity of the assumptions made

by Dr. Shakow in his studies to warrant re-
jection of his recommendations in this proceeding,
especially in light of the grave conseguences
which would result from its adoption.”
(Recommended Decisicn, p. 71.) (emphasis added)

In its May 9 Order, the Commission held: "We find the
ALJ's opinion accurately and correctly disposes of the issues re-
garding this plant." (i.e. Limerick) (May 9 Order, p. 15; §é§
Appendix A to this Brief). What the Commission fails te recog-
nize, however, is that rejection of the Shakow analysis as in-
accurate for purposes of Limerick requires its rejection as
basis for determining proper capacity levels as well. As noted
above, witness Shakow performed but a single computer analysis.

If that analysis' full costing and plant costing assumptions
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are in error, as the Commission appears to have found, then
the analysis' 14-22% reserve margin is also in error. Indeed,

1
witness Shakow himself admits this tc be so (R. 947a).—§/

The Commission's criticisms of PECO's load forecast
and its reserve reliability criterion are completely without
record support. PECO's load forecast is not "historically
based" (May 9 Order, p. 12, See Appendix A). Rather, as ex-~
plained by PECO witness Heoch, the Company's load forecast is
prepared each year upon the basis of a great variety of data
as to anticipated future conditions affecting the demand for
electric energy (R. 218a-235a; R. 236a-52%9a). Nor is it PECQC's
position that increases in its reliability reserve requirement
should be met by the construction of additional base load

capacity (R. 1536a-158a).

5. The Commission has Failed Entirely in its
Order to Discuss or Make Necessary Findings
as Respects the Record Evidence and Its
Decision is Inconsistent with Its Recent
Prior Decisions in this Area.

As a review of the Commission's Order against the
evidence described in this Brief clearly demonstrates, the
Commission has failed entirely to discuss the major part of

the evidence and arguments presented to it by PECO in opposition

16/ As shown upon the witness' Table VI, p. 20 (R. 947a), when

" PECO plant costs and incremental costing assumptions are
substituted for Shakow's assumptions; the optimal reserve
margin under the Shakow analysis method is indicated to be
30%, or in excess of that employed by PECO. (Table VI,
cases 2 & 8) (R. 9%947a).
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to the aAdvocate's "excess capacity" adjustment. This failure,
without more, justifies this Court in reversing the Commission's

Order. See Peoples I, supra; Equitable, supra; United States

Steel Corp. v. Pa, P.U.C., 390 2.2d 865 (1978).

As stated by this Court in Peoples I, supra, at pp. 526-27:

"[W]e are left 'in the position where we simply
cannct tell as a matter of law whether the P.U.C.
abused its discretion or not'...Therefore, as in
the previous situations above-cited, we must
remand with the requirement that the P.U.C. set

forth its reasoning...([W]e must have a state-

ment of reasons for departing from the testi-

monial conclusions, and the weights and con-

siderations assigned in doing so---in other

words, an articulation of the process which the

P.U.C. majority necessarily followed in reaching

its... determination."”
In light of the uncontradicted evidence described in previous
sections of this Brief and to avoid the substantial delays exper-
ienced in prior cases remanded to the Commission by this Court,
the Court should do more than simply reverse the Commission be-
cause of its failure to address this evidence. The record clearly
establishes that the Commission's adjustment is in error and the
Commission should be reversed and directed to recompute PECO's
revenue entitlement accordingly. There is no additional "explanation"”

or "findings" which could permit this Court to affirm the Com-

mission's adjustment.

This Court has also held that "the Commission must
make definite, consistent, detailed findings, so as to enable

this Court to review the decision and respond to the guestions
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raised on appeal," and "that we can rightly expect the P.U.C. to
follow a consistent path" in its decisions as to a particular

rate adjustment. See Western Pennsylvania Water Company V.

Pa. P.U.C., No. 83 C.D. 1979 (October 1, 1980}; The York Water

Co. v. Pa., P.U.C., No. 2178 C.D. 1978 (april 28, 1980); Peoples I,

supra. In addition to the internal inconsistency in the Com-
mission's findings noted in the prior Section, the Commission's
adoption of a capacity adjustment in this case is not consistent
with its most recent prior determinations as to such adjustments.
As has been previously noted, the Commission rejected a virtually
identical adjustment (also proposed by the Advocate) as that here
adopted in PECO's 1977 Electric Rate Proceeding. See Pa. P.U.C.
v. PECO, R.I.D. 438 (Order entered February 5, 1979} (See Appendix

c ).

Moregver, in Pa. P.U.C. v. West Penn Power Co.,

R.I.D. 183 (Order entered June 29, 1979), the Commission
concluded that an "excess capacity" adjustment was not ap-
propriate despits the existence of "large amcunts of excess

capacity"”" at the 1374 test year end, because "reserve capacity
17/
margins become slim" by 19783. The Commission concluded that no

17" The Commission's West Penn Order was entered folleowing this
Courtfs reversal and remand of a prior Commission Order
adopting an "excess capacity" adjustment similar to that
adopted in this case. This Court reversed because it found
that this prior adjustment was not explained nor was its
Record's support set forth in the Commission's Order.

Upon further review of the Record in the remand proceeding,
the Commission determined that its initial decision could not
be supported. See West Penn Power Co. v. Pa. P.0.C., 33 Pa.
Cmwlth. 403 (1978).
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adjustment could be made, as "we cannot on the record here £ind
that the Company acted with a reckless disregard of the interests
of its custormers, nor can we find that this plant would not be
used and useful during the time these rates were in effect.”

See West Penn Power Order, p. 4. The facts of this case

are virtually the same as those presented by West Penn.
Although PECO's test year end reserve capacity margin egualled
36%, that margin was projected to decline to 31% in 1980 and
to as little as 20% in 1983. Clearly, and as found by the
Commission in West Penn, PECO's generating reserve levels will

shortly be reduced to its design goals and are not excessive.

For all of the reasons described above, the Commission's
adjustment to PECO's claimed rate base on account of alleged
"excess capacity" should be reversed by this Courtand the Com-

mission should be directed to recompute PECO's reserve entitlement

without employment of such adjustment.

-38-



B. The Commission's Adjustment to Rate Base to
Eliminate $10.5 Million of PECO's Investment in
Salem Unit No. 1 Was an Error of Law and an
Arbitrary Abuse of Administrative Discretion

In its final Crder at R.I.D. 438 (Order entered
February 5, 1979), the Commission reduced PECO's claimed measures
of value by $10.5 million to reflect "savings"” which allegedly
could have been achieved in the construction of Salem Nuclear
Generating Unit No. 1. The sole basis for this adjustment was
a report prepared by a private consulting firm, Theodore Barry
& Associates, and submitted on behalf of the Pennsylvania Office
of Consumer Advocate (the "TB&A Report"). 1In adopting, in part,
the TB&A Report's findings, the Commission gspecifically noted
that the Company had failed to present the testimony of a
representative of Public Service Electric and Gas Company
("PSE&G"), the co-owner of the plant who supervised its
coﬁstruction (R.I.D. 438 Order, p. 17; See Appendix C to this

Brief).lﬁ/

The Commissicn's findings at R.I.D. 438 have been

18/ In fact, such testimony was not presented simply because
it was not available. Due to the late submission of the
final TB&A Report, i.e. approximately one month prior to
the close of the record, and the pendency of an investigation
of the TB&A allegations by the New Jersey Board of Public
Utilities, the preparation and presentation of PSE&G rebuttal
testimony was not possible given the scheduled date for
the close of the record.
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appealed and are currently pending review by this Court. See

Philadelphia Electric Company v. Pennsylvania Public Utility

Commission, No. 1211 Commonwealth Docket 1980. 1In its Brief,
which was filed with the Court on August 27, 1980, the Company
argued that the TB&A Report provides no basis upon which it
could reasonably be concluded that PECO's investment in Salem
No. 1 was either extravagant, wasteful or imprudent as measured
against the circumstances and at the time at which it was made.
In this regard, the Company further directed the Court's
attention to the decision of the New Jersey Board of Public
Utilities, issued subsequent to the Commission's final Order
at R.I.D. 438, where it was specifically found that:

"...PSE&G managed the construction of the Salem

Nuclear Generating Station in a reasonable and

prudent manner and that PSE&G exercised due

diligence in implementing sophisticated management

techniques in an effort to reduce costs and

improve performance." Re Public Service Electric

and Gas Company, Docket Nos. 7711-1107 and 776-
492 (Order entered March 28, 1979, p. 2).

In so holding, the New Jersey Board adopted the decision of

the Hearing Examiner in that case, who concluded:

"In weighing the guality of the judgments
contained in the TB&A audit against the gquality
of the testimony presented by PSE&G, not only

the testimony ©f PSE&G's witnesses but also the
major portion of the TB&A audit, supports PSE&G's
position that it constructed the Salem facility
in a reasonable and prudent manner."
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In view of the significance which the Commission
attached to the Company's failure to submit the testimony of
a PSE&G representative at R.I.D. 438 and the c¢ritical role which
such testimony played in the New Jersey Board's final
determination, the Company sought to present, as a witness in
the instant proceeding, Mr. Stephen A. Mallard. Mr. Mallargd,
Vice President - System Planning of PSE&G, is unigquely gqualified
to respond to the TB&A Report‘since he was actively involved

in supervising the construction of Salem No. 1 (R. 530a-550a).

At a hearing held on October 16, 1979, varicus op-
posing parties moved to exclude all testimony relating to the
construction of Salem No. 1 on the ground that the Commission's
findings at R.I.D. 438 barred the presentation of further evi-
dence on that issue (R. 203a-215a). By Ordex entered October
29, 1980, the Administrative Law Judge granted the Motion and
thereby struck the testimony of Mr. Mallard, as well as that
portion of the testimony of Mr., Vincent Boyer relating to Salem
construction management (R. 13a-17a; R. 129%a-13la). However, a
week later the ALJ stayed his October 29 Order pending the Com-—
mission's resolution of a certified question addressing the

applicability of res judicata principles to ratemaking
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9
proceedings.l;/

On February 28, 1980, the Commission affirmed the
ALJ's October 29 Order striking the testimony in question.
In so doing, the Commission concluded that res judicata could,
in certain circumstances, be applied to administrative
proceedings and that the preconditions for its application,
i.e. identity of parties, etc., had been satisfied in this
instance (See Commission February 28 Order, attached hereto
as Appendix B). BAlthough the February 28 Order expressly left
open the question of whether a rate base adjustment should again
be made in this proceeding, any uncertainty as to this issue

was dispelled in the Commission's final Order, where it stated:

"...having considered all the evidence in this
proceeding, we conclude that the imposition of
a sanction is appropriate" (May 9 Order, p. 4);
See Appendix A).

On the basis of this "finding", the Commission eliminated $9.7
million ($10.5 million alleged "savings”, as found at R.I.D.
438, less accrued depreciation) of the Company's investment

in Salem No. 1 from its claimed rate base.

The Commission's decision to strike admittedly relevant

19/ As a result, on November 15, 1979, Mr. Mallard was permitted
to testily, subject to the Commission's review of the ALJ's
evidentiary ruling, and was cross-examined at length by
the opposing parties (R. 55la-610a).
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evidence should be rejected because it is contrary to the
universal view, as expressed by the United States Supreme Court
and the Appellate Courts of this and other jurisdictions, that
the principles of res judicata do not apply tc ratemaking
proceedings. Moreover, it was manifestly unfair and a clear
denial of due process for the Commission to preclude further
discussion of this particular issue while, at the same time,
permitting opposing parties to relitigate a number of prior
Commission findings whose factual underpinnings had not changed.

1. The Doctrine of Res Judicata Does Not Apply To
Ratemaking Proceedings.

In precluding the Company from introducing testimony

directly relevant to the constructicon of Salem No. 1, the
Commission rejected the universal view that res judicata does

not apply to ratemaking proceedings.

This principle was first clearly articulated by the

U.S. Supreme Court in Tagg Bros. & Moorhead v. United States,

280 U.S. 420 (1930). 1In that case, the Supreme Court rejected
a utility's claim that it had not been put on notice that the

Secretary of Agriculture might reduce its rates below existing
levels and, consequently, failed to present evidence it might

have offered otherwise. In so doing, the Ccurt stated:

"Where it is believed that the Secretary erred
in his findings because important evidence was
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not brought to his attention, the appropriate
remedy is to apply for a rehearing before him

or to institute new proceedings. He has the

power and the duty to modify his order, if new
evidence warrants the change. [citation omitted.]
A rate order is not res Jjudicata. Every rate
order may be superseded by another." 280 U.S.
420, 444-45 (emphasis added) .&y

Two years later, the Supreme Court confirmed the
inapplicability of res judicata and collateral estoppel to

ratemaking proceedings, reasoning:

"The rule of estoppel by judgment obviously ap-
plies only to bodies exercising judicial functions;
it is manifestly inapplicable to legislative
action. The Commission's error arose from a
failure to recognize that when it prescribed

a maximum reasonable rate for the future, it

was performing a legislative function..." Arizona
Grocery v. Atchison, T. & 8.F. Ry., 284 U.S.

370, 389 (1932).

Similarly, in St. Joseph Stock Yards Co. v. U.S., 298 U.S. 38,

64 (1936), the Supreme Court affirmed the Secretary of
Agriculture's rejection of a prior rate case finding as to going

concern value, concluding that:

"The Secretary was not estopped or controlled
by the ruling in the first proceeding. He was
entitled, and it was his duty, to re-examine

20/ The Court did not condition its holding by reguiring a
showing that the new evidence was not available at the time
of the earlier rate proceeding, and in fact the evidence

in Tagg was available but was simply not presented to the
agency.
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the case on the second hearing and to reach the
conclusion which the evidence justified. In

that process, he in effect overruled the earlier
allowance and left it without force. The gquestion
remains one of evidence."

The Courts of this Commonwealth have applied these
same governing principles in repeatedly holding that rate orders

and their underlying factual determinations are without res

judicata effect. Thus, in Cheltenham and Abington S. Co. v,

Pennsylvania Public Service Commission, 122 Pa. Super. 252

(1936}, the issue, as in St. Joseph Stockyards, supra, concerned

the Commission's re-examination of a prior rate base allowance
for going concern value. Notwithstanding the fact that all
evidence as to the existence of going concern value was available
to and had been reviewed by the Commission in reaching its
initial determination, the Superior Court concluded that that

prior finding was not res judicata in a subsequent proceeding:

"It follows with even greater force that
when the Commission has prescribed rates after
fixing fair value and reasonable return, the
findings made by the commission as then
constituted and unappealed from, may be assumed
to be fair, just and reasonable in the absence
of proof that there is either a change of factual
circumstances, a mistake as to facts previously
found or the commission followed an improper
course in arriving at its legal conclusions.
Such former conclusions are not res adjudicata
for the law contemplates by 1ts express terms
a re-examination when conditions change." 122
Pa. Super. 252, 264-65.

In Dugquesne Light Co. v. Pennsylvania Public Utility Commission,
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176 Pa. Super. 568, 107 A.2d 745, 749 (1954), the Superior Court
again rejected an attempt to apply res judicata in the ratemaking
context, stating:

"While Tariff No. 11 and Tariff No. 12 involve

two separate rate schedules, the findings

previously made in the proceeding upon Tariff

No. 11 were not conclusive for the future. Orders
fixing rates are not res judicata."

See also Pennsylvania Gas & Water Co. v. Pa. P.U.C., 33 Pa.

Cmwlth. 143, 156, 381 A,.,2d 996, 1003 (1977); Pa. P.U.C. v.

Pennsvylvania Gas & Water Co., 19 Pa. Cmwlth. 214, 225, 341 A.2d

239, 246-47 (1975); Pennsylvania Power & Light Co. v. Pa. P.U.C.,

10 Pa. Cmwlth. 328, 339, 311 A.2d 151 (1973); Pittsburgh v.

Pennsylvania P.U.C., 178 Pa. Super. 46, 67 (1955);: Philadelphia

v. Pa. P.U.C., 173 Pa. Super. 38, 52-53, 95 A.24 244 (1953).

The lower Federal Courts and the Appellate Courts
of other jurisdictions are similarly in agreement that the
principles of res judicata are inapplicable in ratemaking

proceedings. In International Telephone and Telegraph Corp.

v. American Telephone & Telegraph Co., 444 F.Supp. 1148, 1155-

1160 (S.D.N.Y. 1978), the District Court rejected plaintiff's
argument that res judicata effect should be given to certain
determinations made by the Federal Communications Commission
as to the lawfulness of past-purchasing activities of AT&T,

holding that:
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"The general rule in the case of non-adjudicatory

agency action, however, 1is that collateral

estoppel does not apply."
The Court explained that res judicata effect is not given to
preceedings which invelve "primarily the fashioning of
prospective rules to govern future conduct” and further noted
that the technical requirements for the doctrine's application
are generally not satisfied since such proceedings do not result
in "the kxind of conclusive factual findings upon which judicial

resolution of legal issues depends."gy

The same fundamental principles were expressed in

the concurring opinion of Judge Leventhal in F.T.C. v. Texaco,

Inc., 555 F.2d 862, 893-94, (D.C. Cir. 1977):

"Different considerations emerge and a different
balance is struck, when an agency exercises an
essentially legislative function like ratemaking,
especially the kind of broad area ratemaking
lately conducted by the Federal Power Commission.
The agency must remain free 'to adapt [its] rules
and policies to the demands of changing
circumstances.' Perman Basin Area Rate Cases,
390 U.s. 747, 784, 88 S. Ct. 1344, 1369, 29 L.E&
2d 312 (1968). Changes may occur not only in
objective circumstances but in the way the agency
perceives initial facts, whether, say service
i1ife of equipment or calculations of gas reserves.

21/ Ratemaking is also characterized as legislative or guasi-
legislative in this jurisdiction. Cheltenham & Abingdon Sewage
Co. v. Public Service Commission, 344 Pa. 366 {(1942);
Philadelphia v. Pa. P.U.C., 174 Pa. Super. 641 (1954).
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With such legislative activity focused primarily
prospectively the need for flexibility outweighs

any interest in repose. Thus, the Supreme Court
has repeatedly held that an individualized
ratemaking is not res judicata." (emphasis added)

In State Ex Rel. Utilities Commission v. Edmisten,

242 S.E.2d4 862, 866 (N.C. 1978), the North Carolina Supreme
Court refused to grant res judicata effect to determinations
made in a state-wide investigation of the propriety and proper
rate treatment of expenditures by intra-state gas distribution
companies in gas supply exploration ventures. Analogizing the
nature of this investigation to that of ratemaking, the Court

held:

"The ratemaking activities of the Commission

are a legislative function. ({(citation omitted.)
Rulemaking is likewlise an exercise of the
delegated legislative authority of the Commission
under G.S. 62 Item 30, G.S. 62-31, to supervise
and control the public utilities of this State
and to make reascnable rules and regulations

to accomplish that end. Actions of an
administrative agency which involve the exercise
of a legislative rather than a judicial function
are not res judicata." |

Also see Utah State Board of Regents v. Utah Public Service

Commission, 583 P.2d 609 (Utah 1978) 22/

22/ In rejecting the utility's res judicata argument, the Utah
Supreme Court held as follows:

"In regard te the contention of Utah Power
that the Order of March 4, 1976, is res

judicata and hence not assailable, we conclude
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In the February 28 Order, the Commission completely
ignored this substantial body of precedent. Instead, it based
its conclusion on a general statement, extracted from the works
of Kenneth Culp Davis, that there may be instances in which
the docirine of res judicata is properly applicable to
administrative proceedings. The point, however, as observed

by the U.S. Supreme Court in Arizona Grocery, supra, and by

Davis himself, is that a rate case is not one of those

proceedings. As explained by Professor Davis:

"The key to a sound soluticon to problems of res
judicata in administrative law is recognition
that the traditional principle of res judicata

as developed in the judicial system should be
fully applicable to some administrative action,
but that that principle should not be at all
applicable to other administrative action, and
that much administrative action should be subject
to a qualified or relaxed set of rules concerning
res judicata.

Continued

that that doctrine had no application to the facts of
this matter. By their very nature, public utility rates
are inescapabply subject to constant circumspection and
justification. The Commission is charged with the
responsibility of establishing rates as are "just and
reasonable” and the propriety of such rates is forever
subject to challenge upon complaint by interested parties
who are entitled to a hearing and to introduce evidence.
The Commission may also initiate a hearing on it own
without complaint, and it may at any time rescind or
amend orders." (At p. 61l1).

—49-



"Some administrative determinations are clearly
without res judicata effect in any circumstances -
a zoning board after hearing amends a regulation,

a utilities commission prescribes a maximum rate...
(emphasis added)

In name and tradition, "res judicata" means thing
adjudicated. Only what is adjudicated can be

res judicata. Administrative actlon other than
adjudication cannot be res judicata. Even if

an exercise of the rule-making power depends

on a finding of facts, neither the rule nor the
finding is regarded as res judicata.

‘A rate order is not res judicata. Every rate
order may be superseded by another.' This is
true irrespective of the separation-of-powers
labels - whether fixing rates for the future

is deemed legislative, as in the federal system,
or judicial, as in New York. The main reason
is that conditions change. A rate desirable
for one period of time may be undesirable for
another period.'

[Aln agency must at all times be free to take
such steps as may be proper in the circumstances,
irrespective of its past decisions. This is

why it 1s held that "a rate order is not res
judicata. Every rate order made may be superseded
by another.”...Even when conditions remain the
same, the administrative understanding of those
conditions may change, and the agency must be
free to act..." {emphasis added) [Davis,
Administrative Law Treatise, Vol. 2, 559, 568,
597-598, 610.]

In summary, to the best of the Company's knowledge,

all of the legal authorities who have reviewed this issue,

including the leading commentator on administrative law, have

concluded that the principles of res judicata are not applicable

to ratemaking proceedings. Accordingly, the Commission's

decision to strike the testimony in guestion was in error and
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the resulting 39.7 million rate base adjustment must be reversed.

2, The Requisite Conditions For The Application Of
Res Judicata Have Not Been Satisfied.

Even assuming arguendo that certain ratemaking findings
may be given res judicata effect, it is clear that the
prerequisites for the doctrine's application have not been
satisfied in the instant proceeding. In its February 28 Order,
the Commission enumerated the classic criteria for the

application of res judicata as follows:

"l. Identity of parties:

2. Identity of issues;
3. An oppertunity to litigate the issue; and
4, A final decision on the merits.” (February 28

Order, p. 3, see Appendix B)

Notwithstanding the Commission's cenclusion to the contrary,
only the first of these four conditions, i.e. identity of

parties, was met.

At R.I.D. 438, the issue addressed by the Commission,
and the finding upon which it based its $10.5 million rate base
adjustment, concerned PECO's role in the construction of Salem
No. 1. FHowever, as previously noted, PSE&G, by written agreement
cf the Unit's co-owners, was and continues to be primarily
responsible for the design, construction and operation of that
facility. Accordingly, a second and distinct issue of equal

or greater importance is the guality of PSE&G's management of
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the Salem project's construction.

This latter issue, which PECO sought to address through
the striken testimony of Mr. Mallard, was not fully litigated
at R.I.D. 438 because of the timing of the submission of the
TB&A Report. Although portions of the Report were made available
at an earlier date, only in the Summary Report, which was not
provided to PSE&G and PECO until late May 1978, was any
indication of rate base impact given. In fact, and as
subsequently found by the New Jersey Board, the body of the
audit was highly complimentary of PSE&G. However, the summary
rate base recommendations were highly c¢onclusory and required
substantial discovery. As a result, cross-examination of the
TB&A witnesses could not be scheduled until June 29, 1978, one
day prior to the closing of the record. Accordingly, and due

to the unavailability during this brief time period of necessary
23/

PSE&G personnel, full litigation of this issue was not possible.

23/ The assertion, set forth in the Commission's February 28
Order {(p. 3, Appendix B), that PECO made a deliberate choice
to forego presenting a PSE&G witness is wholly without merit.
In this regard, it must be remembered that PSE&G is an inde-
pendent company not subject to PECO's control. In addition,
the RID 438 rate application was, at this point, approximately
one yvear ©0ld and any further delay in the proceedings would
have seriously undermined the Company's =fforts to obtain
needed rate relief on a timely basis.
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3. The Policies Which Underlie the Creation and
Application of the Res Judicata Doctrine
Establish that the Doctrine is Inapplicable
to this Case.

The policies underlying the doctrine of res judicata,
i.e. finality to litigation, prevention of needless litigation,
and avoidance of unnecessary burdens of time and expense, have
no application to rate proceedings. Ratemaking is continuous
in nature, i.e. public utility rates are constantly subject to
challenge and repeated justification at the instance of private
Complainants or the Commission. Accordingly, neither rate levels
nor any of the Commission's factual findings are ever finally
determined. Application of res judicata principles will
therefore not minimize litigation, but instead merely create
time-consuming debates over the extent of the doctrine's
applicability, thus delaving analysis of.  the merits of pro-

posed rate levels.

Because ratemaking, unlike a judicial proceeding, is
ongoing in nature, the standards emploved by a regulatorv agency
are not wéll-defined, but rather are, of necessity, constantly
being revised as conditions dictate. As Judge Leventhal observed

in Texaco, supra, 555 F.2d4 at 893-94, "[clhanges may occur not

only in objective circumstances but in the way the agency per-
ceives initial facts." Repeated examination of an issue permits
the Commission to develcop the appropriate standards and, of equal

importance, permits the litigants to bring forth the necessary
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evidence to permit proper application of the Commission's chosen
standard. Such reexamination is a particularly crucial element of
the ratemaking process due to the time constraints within which

the parties, and the Commission, must operate. For éxample, in

the prior case, the Commission, though admitting the persuasivef
ness of PECO's cost comparisons, rejected them as an improper stan-
dard of adjustment in favor of analysis of specific construction
practices. By applying res judicata principles, the Commission

now precludes PECO from presenting evidence directed at the Com-
mission's chosen legal standard, which evidence, because of time

constraints and the novelty of the issue examined, could not be
produced in the earlier proceeding. See K. Davis, Administrative

Law Treatise §18.01, pp. 545-546 (1958).

Moreover, res judicata is not a flexible standard to be
employed selectively on the basis of ephemeral distinctions to
some circumstances but not to others. Rather, its application is
governed by rigid rules developed by the Courts to enable liti-
gants to make rational decisions without fear that the doors of
the tribunal will arbitraril? be closed against them. It is pre-
cisely this lack of flexibility which has led legal authorities,
including the Commission,zi/ to the unanimous verdict that the

principles of res judicata should not be applied to rate-making

proceedings.

24/ The Commission has never previously considered itself fore-
closed from re-examining a prior rate case finding. Compare
Pa. P.U.C. v. Metropolitan Edison Co., R.I.D. 170-171, 50 Pa.
P.U.C. 82, 102 with R.I.D. 434, p. 4 (rate base deduction for
faulty construction of Ti#I-1 Ring Girder) and Pa. P.U.C. v.
The Peoples Natural Gas Companv, R.I.D. 2053, p. 20 with R.I.D.
308, p. 5 (capitalization of employee benefit costs).




For example, as discussed in the previcus section of
this Brief, the Commission, based on substantially the same evi-
dence presented at R.I.D. 438, reversed its earlier finding and
concluded that the Company possessed sufficient excess generating
capacity to justify a rate base adjustment. See discussion, supra,
at 22, fn. 8. In so doing, the Commission offered no rationale for
distinguishing between its excess capacity and Salem No. 1 adjust-
ments, both of which involved facts and decisions which occurred
many years ago and which were at issue at R.I.D. 438. Obviously,
if the former justified a reassessment of Commission policy, then

the latter is equally entitled to be reconsidered.

Finally, the February 28 Order establishes a new legal
principle, i.e. the applicability of res judicata to ratemaking
proceedings, which is at best a dramatic departure f£rom prior ju-
dicial and Commission pronouncements on this issue. The Commission
applies this new principle to actions taken by PECO in past yvears
in reliance upon what would appear to be well-settled and uncon-
trovertable Pennsylvania legal doctrine. As such, the February
28 Order is manifestly unfair and denies the Company the right to
properly present its case in violation of the Public Utility Code

and due process of law. See 66 Pa.C.S. 332(c); In re Shenandoah

Suburban Bus Lines, 158 Pa. Super. 638, 644, 46 A.2d 26, 29 (1946);

West Alexander Borough Annexation Case, 450 Pa. 453, 301 A.2d4 662

(1973).

For the reasons set forth above, the Commission's decision
to bar the presentation of evidence directly relevant to the con-

struction of Salem No. 1 was arbitrary and manifestly unfair and
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must, therefore, be reversed.

C. The Adjustments to Claimed Working Capital
Are Unsupported By Substantial Evidence and
Are Mot in Accordance with Law.

Working capital constitutes an important element of a
utility's rate base upon which this and other Courts have recog-
nized that a utility is entitled to earn a fair return. As this
Court recently observed, a working capital allowance is provided
out of recognition of "...the utility's need for cash to meet
current obligations arising out of the rendition of services for

which revenues have not yet been received." UGI Corp. v. Pa.

P.U.C., Pa. Cmwlth. , 410 A.24 923, 929 (1980). The

extent of a utility's working capital reguirement must, however,
be determined on the particular facts presented in each case. See

The Peoples Natural Gas Co. v. Pa. P.U.C., Pa. Cmwlth,. '

415 A.2d4 937 (1980) (Peoples II}.

In the proceeding below, the Commission disallowed ap-
proximately $20.7 million, or 39%, of the Company's total working
capital claim of $52.8 million. 1In so doing, the Commission erred
in two major respects--(1l) it assumed the existence of a source
of funds which could bhe used for working capital purposes despite
unrebutted testimony to the contrary and (2) it concluded, in the
absence of any evidentiary support, that minimum bank balances
maintained by the Company to ensure access to cradit on favorable

terms and for other reasons could be supported from its cash

working capital allowance. As a result, PECO has been denied



sufficient funds to bridge the gap between the rendition of ser-

vice and receipt of revenues.

1. Accrued Bond Interest

The Commission improperly reduced the Company's working
capital claim by $9.1 million to reflect an alleged lag in interest
payments to bondholders (May 9 Order, p. 9, Appendix A of ﬁhis
Brief). Simply stated, the Commission assumed that the Company
collected revenues in advance of satisfying its semi-annual in-
terest obligations on long term debt securities and that some
portion of those funds could be used for working capital purposes.
Accordingly, in the Commission's view, the level of funds required

from investors for working capital purposes was thereby reduced.

This substantial disallowance, however, was not based
on a finding that such a poﬁl of dollars actually exists. To
the cont?ary, as evidenced by the following passage, the Commission
merely accepted, without further comment, the recommendation of
the Administrative Law Judge:

"Respondent’'s exceptions to the cash working
capital determination in the recommended
decision are:...(3) that the ALJ should not
have offset the cash working capital require-
ment associated with operation and maintenance
expense by $16.43]1 million by assuming that
debt interest and preferred dividend costs are
collected from ratepavers in advance of payment;...

We find that respondent's exceptions (3)...simply
reiterate arguments previously raised. We find that
the ALJ's opinion and discussion contained in his
recommended decision accurately and correctly con-
cludes, that an offset to the working capital re-
guirement associated with operating and maintenance
expense...is proper. Accordingly, we adopt the ALJ's
conclusions and reascning as our opinion and deny these
exceptions." (May 9 Order, pp. 5-6, see Appendix A

of this Brief) -
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The ALJ's proposed adjustment was, in turn, advanced without any
discussion of the evidence submitted in this case, relying for its
support simply upon the "precedent" established by prior Commission

Orders:

"The Commission, in R-79030781l, also considered the
arguments of Trial Staff and the OCA that PECO
has available to it as sources of working capital,
accrued interest on long-term debt and accrued
preferred stock dividends. This position has
been vociferously opposed by the company.

Extended discussion on this point would not be
beneficial to any party or to the public. The
Commission has over the recent past consistently
upheld the Trial Staff's and OCA's position.

See, e.g. Pa. P.U.C. v. Philadelphia Electric Co.,
R.I.D. 438 (Order entered February 5, 1979}:; Pa.
P,.U.C. v. Peoples Natural Gas Co., R-78010545
{Order entered February 2, 1979).°"

That similar working capital adjustments have been
adopted in other cases is clearly not dispositive for purposes
of the instant proceeding. As this Court has repeatedly held,
the Commission must support its Orders with findings based on
the evidence of record before it. This is particularly true
where, as here, resolution of the contested issue, i.e. whether
the alleged lag in payment of debt interest actually exists,
depends upon an analysis of the facts, and not the legal argumen-
tation presented:

"[A] determination of a public utility's cash

working capital needs depends upon the factual

situation presented by each case, Pittshurgh

v. Pennsylvania Public Utilitv Commission, 370

Pa. 305, 88 .24 39 (1952), and necessarily

therefore requires the exercise of sound

Commission discretion as the particular facts
warrant." Peoples I1I, supra, 415 A.2d at 939.
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Moreover, by relying exclusively on prior Orders which
were neither appealed nor made a part of the record below, the
Commission denied the Company its due process rights of notice

and an opportunity to be heard. See City of Erie v. Pa. P.U.C.,

41 Pa. Cmwlth. 194, 197 (1979); West Penn Power, supra. Indeed,

by the logic of this decision, the Commission renders irrelevant

the hearing process and evidence as to actual changed circumstances.

On three recent occasions, similar Commission adjustments

have been reviewed and affirmed by this Court. See Pennsylvania

Electric Company v. Pa. P.U.C., Pa. Cmwlth. , 417 A.24 819

(1980); UGI, supra; Peoples 1I, supra. In esach instance, this Court

found that the utility appellant had failed to demonstrate any error
in the Commission's determination.zi/ While the record in those
cases may well have justified those Commission determinations, it is
clear that a similar adjustment cannot be supported on this record.

Moreover, the Commission has provided nc basis in its Order upon

which this Court could reach such a conclusion.

25/ In both UGI and Peoples II, this Court cited with approval the
Pennsylvania Supreme Court's decision in Pittsburgh v. Pa.
P.U.C., 370 Pa. 305, 88 A.2d 59 (1952). 1In Pittsburgh,
the subject utility had established for accounting purposes
an unsegregated reserve which it used to satisfy its
guarterly federal and state income tax obligations. As the
Supreme Court specifically observed, those installment pay-
ments were made on average some thirteen months after the in-
come upon which the tax was levied had been earned. Plttsburgh,
supra, 370 Pa., at 311. Acceordingly, the existence of funds
collected prior to payment of the associated expense was not
in question and the sole issue presented to the Court was
whether those dollars could properly be employved for working
capital purposes. Such is clearly not the case in the instant
proceeding.
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The record in this proceeding establishes beyond
question that PECO's bond interest costs are not recovered from
custemers in advance of their payment. Accordingly, there is
no fund which reduces the investment required from Company share-~
holders to provide for the working capital needs which the Com-
mission, in the absence of such fund, found was réquired. As
explained by the Company's Treasurer, Morton W. Rimerman, the
Company may collect bond interest costs only after they have been
investigated and approved by the Commission in a rate proceeding
(R. 104a-105a). Thus, when PECO issues deht, it is not
until the Company's next rate case that the associated interest
expense is reflected in its cost of service upon which rates are
based. As such, if the cost of a debt issuance exceeds previously
approved debt cost levels upon which rate levels have been estab-
lished, or reflects additional capital invested in plant in service,
the Company will necessarily pay this interest expense for months

and even years prior to its recovery from ratepayers.

Due to steadily increasing interest rates throughout

the 1970's, the Company's debt costs have, in fact, considerably
led rather than lagged revenue collections (R. 104a-106a). For
example, on October 15, 1979, PECO issued $100 million in mort-
gage bonds at a cost of 12.5%. At that time, the Company's rates
were based on results for a test year ending December 31, 1977, and
a Commission embedded debt cost finding of 8.0% (R.I.D. 438 Order,
entered February 5, 197% (see Appendix C)). While the higher cost

of the October 1979 issuance is reflected in PECO's current rates,
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those rates did not become effective until May 9, 1980, or not

until after .the Company had made its first interest payment.

The record establishes that this pattern has prevailed
for at least the past ten years. In other words, since 1970
the cost of every new issue has gxceeded the then effective
embedded debt cost upon the basis of which rates were established
and revenues recovered from ratepayers (R. 104a-105a).
Accordingly, the recovery of interest expense from customers has
not provided the Company with a ready source of funds for use as
working capital pending payment to debt holders. Rather, the
Company has been required to employ shareholder funds to pay this
cost pending its subsequent recovery, after Commission investiga-

tion and approval, from ratepayers.

Mr. Rimerman's presentatibn was not rebutted by either
of the two witnesses who proposed interest lag adjustments. To
the contrary, Commission Trial Staff witness Markovcl admitted
under cross-examination that PECO was not, in fact, recovering

these higher costs on a current basis:

"Q. However, is it not true, Mr. Markovci,
that the company is not compensated through its
rates, for the increase in these costs?

_ A. That is correct to the extent of not
being compensated due to regulatory lag.

Q. Would it also be true to the extent
that the company had experienced an increase
in its debt or preferred costs, which increase
had been since the time of the company's last
rate order, with no subsequent filing having
been made? Is that not correct?



A. That is substantially correct, Mr. Hall.”
(R. 702a).

Simply stated, the Commission's finding is belied by all of the
26/
evidence of record and must, for that reason, be rejected.
The Commission's adjustment is improper and inequitable

for the additional reason that PECO's cash working capital claim

is limited (as is customary) to an allowance for operating and

maintenance expenses paid in advance of the receipt of revenue.

I1f debt interest is to be considered, consideration should be
given to the lag in the collection of depreciation and other
capital related costs. For example, depreciation expense is
incurred at the time service is vrovided, yet payment is not
made until 57 days (R. lOGa—lO?a).gl/ Fairness reguires
that if a lag in payment of one capital cost is considered,

all costs associated with capital cost lags must be recognized.

25/ That the Company is contractually obligated to make interest
payments and must, as Mr. Markovci noted, obtain these funds
by reducing its shareholders' earnings is certainly no justi-
fication for the Commission's adjustment. Diversion of
shareholder earnings for this purpose is nothing more than
"conscripted" additional shareholder investment upon which
the shareholder is entitled to a return. When the Commission
denies shareholders a return upon this investment, as it does
by means of this adjustment, that "conscripted” investment
is unlawfully confiscated.

27/ Although depreciation expense does not represent a cash
disbursement in the year in which 1t is charged, it is,
guite obviously, a major source of annual cash flow. See
Rhode Island Consumers' Council v. Smith, 322 A.24 17, 23
(R.I. 1974).
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Finally, even if there were some reason to believe
that a debt .interest pavment lag existed, the Commission's
adjustment is in error and should be rejected. Again, unlike

the accumulated tax expense at issue in Pittsburgh, supra,

interest, as part of a utility's return allowance, belongs to

the utility from the moment received and is not, in any sense,
customer contributed capital. Conseqguently, if any portion of
the investors' return is used in the operation of the utility,
e.g. to fund working capital reguirements, it is entitled to

2arn an appropriate rate cof return. This point was recognized
and articulated by the Federal Power Commission in Re Florida

Gas Transmission Co., 93 P.U.R. 3d 477 (FPC 1972):

"Interest on long-term debt is not a cost-of-
service expense, but rather a below-the-line
item that must be paid out of corporate
earnings. As such the funds in these accounts
constitute corporate funds which belong un-
conditionally to the pipeline and the stock-
holders and, thus, Florida Gas cannot be re-
quired to utilize them, without remuneration,
as working capital for the benefit of the
consumers. These accruals differ markedly
from such items as prepaid purchased gas or
accrued federal income taxes which are paid
by the consumer as part of the rates for the
sole purpose of meeting those expenses.”
(emphasis added.)

Accord Michaelson v. New England Tel. & Teleg. Co., 404 A.2d4 799

(R.I. 1979); Rhode Island Consumers Council, supra; Re Monmouth

Consolidated Water Company, 24 P.U.R. 4th 464 (New Jersey Board

of Public Utility Commissioners 1978).

2. Minimum Bank Balances.

The Commission further disallowed all but $256,000 of

the Company's $10.5 million claim for minimum bank balances. 1In
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so doing, the Commission concluded that the Company's minimum

bank balance requirements could be satisfied from funds which

PECO keeps on deposit to meet its daily operating cash needs.

It, therefore, asserts that these balances are supported by PECO's
cash working capital allowance and no separate rate base allowance
for minimum bank balances is required. The record, however, is
completely devoid of any evidence which suggests that the Company's
claims for minimum bank balances and cash working capital are
either conceptually or in fact overlapping and, accordingly, the

Commission's adjustment must be rejected.

As this Court is aware, minimum bank balances serve
a number of critical financial functions. Of primary importance
te the Company, they support $159.1 million in bank lines of
credit (out of a total of $209.1 million}). These lines of credit
not only provide PECO with a vital source of cash reserves to
meet unforeseen emergencies but also enable the Company to obtain
short-term loans for operating and construction purposes at a
lower cost than otherwise would be available (R. 96a).
Such balances are also required to reimburse PECO's depository
banks for a number of banking services performed for the Company,
and permit PECO to obtain such services at a significantly lower
cost than would alternative fee arrangements (R: 100a - 10la

& . 102a - 103a).

The novel theory of this Commission adjustment was

not advanced by any witness who testified in the proceeding
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28/
below.™ Instead, it was proposed for the first time in the

Commission Trial Staff's Initial Brief and was subsequently

adeopted by the Administrative Law Judge on the basis of a cryptic
exchange during the cross-examination of Mr. Rimerman. However,

in that vague passage, which is reproduced in the ALJ's Recommended
Decision (pp. 45—46), Mr. Rimerman merely confirmed that the Com-
pany was not required to segregate the balances which it maintains
to support lines of credit from those which support other banking
services, He did not state, nor may his testimony be construed

to suggest, that the Company's cash working capital and minimum

bank balance claims are duplicative.

Obviously, Mr. Rimerman does not hold to this opinion,
as he has proposed rate base inclusion of both claims. Although
there is no record evidence to this effect, as no witness or party
proposed elimination of this claim prior to the close of the
racord and, therefore, no rebuttal evidence was presented, PECO's
cash working capital claim, because of its derivation from a
revenue/expense lag study, reduces PECO's cash working capital
allowance to the minimum necessary to "bridge the gap." Nothing

in the computation of this claim provides for the maintenance of

Nor; toc the Company's knowledge, has it been advanced in any
other proceeding. In The Peopnles Natural Gas Co. v. Pa.
P.U.C., 47 Pa. Cmwlth. 512, 409 A.2d 446 (1979), the
Commission's adjustment, which was affirmed by this

Court, was hased on a finding that the utility had failed

to establish that it was, in fact, reguired to maintain
minimum balances at certain banks. A similar Commission
finding was expressly rejected in Equitable Gas Co. v.

Pa. P.U.C., 45 Pa. Cmwlth. 610, 405 A.2d4 1055 (1979).

IN
™~
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minimum bank balances. Even if this Court could find that the
Company haslon bank deposit cash which serves both working cap-
ital and minimum bank balance purposes, that would not be proof
that a return upon that cash investment is being provided by the
claimed cash working capital allowance. As noted in Peoples I,
supra, 409 A.2d at 449, the mere fact that such is required to
be maintained does not mean that Peoples has identified them

as a minimum bank balance properly includable in rate base.
Similarly, the mere fact that actual bank deposits can be used
for both minimum bank balance and cash working capital purposes
does not establish that a claimed cash working capital allowance

compensates investors for all or even part of such deposits.

Clearly, the Commission's disallowance of clzimed
minimum bank balances is unsupported by the record and, moreover,
denies PECO due process of law in that PECC had no opportunity
to submit testimony in rebuttal to such disallowances - a right
which is provided by the Public Utility Code. See 66 Pa.C.S.

§332{(c).
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VII. CONCLUSION

For the reasons stated above, the Order of the
Pennsylvania Public Utility Commission entered May 9, 1980 at
Docket No. R-79060865 should be reversed as unsupported by the
evidence, based on errors of law, and in violation of PECO's

constitutional rights.

The Court i¢ requested to remand the record to the
Commission with the directive that an Order be entered correcting
the errors described above and granting additional revenues

as indicated thereby.

Respectfully submitted,

{ ) s - 4 . a
Foroéie oo, Azl i
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Walter R. Hall, II

Thomas P. Gadsden

Counsel for Philadelphia
Electric Company

O COUNSEL:

Fdward G. Bauer, Jr., Esqg.

Vice President & General Counsel
Philadelphia Electric Company
2301 Market Street

Philadelphia, PA 19101

MORGAN, LEWIS & BOCKIUS
2100 The Fidelity Building
123 South Broad Street
Philadelphia, PA 19109

January 29, 1981

-67-






APPENDIX A

Full Text of the Commission's
May 9, 1980 Order

Portions of the Commission's
Opinion Accompanying the May 9,

1980 Order Which Are Relevant

to the $25 Million Rate Base
Adjustment for Excess Capacity

{pp. 9-15}), the $9.7 Million

Rate Base Adjustment for Salem

Unit No. 1 (pp. 3-5} and the
Disallowance of Working Capital (pp. 5-9).



PENNSYLVANIA FUBLIC UTILITY COMMISSION

ORDER ADOPTED MAY 9, 1580
at

DOCXET NO. R-79060865

RE: Filing of Supplement Ho. 6 to Electric Tariff No. 25
of Philadelphia Electric Company - Elactric Rate Increase



PENNSYLVANIA
PUBLIC ILITY COMMISSION
Harrisburg, P& 17120

Public Meeting held May ¢, 1980
Commisgioners Present:
Susan M. Shanaman, Chairman
Michzel Johnson
James E. Cawlay
Linda C. Taliaferto
Pennsylvania Public Urilicy Commission
Philadelphia Elecc;;c Coupany R-79080883
I. HISTORY
On July 27, 1979, Philadelphia Eleccric Cempany {"PECO",
"Resvondent” or "Company') filed Supplement ¥o. & to Tariff Zlectric-?a.
?.U.C. Mo. 25 tc become eriactive Sep;amber 25, 1979, éﬁpplement Yo. 6,
if approved, would iacraase the companj’s revenues Irom alectric operations
by approximately $122,731,000 per year, ot 10.9Z2 of adjusced basas rates
revenue, basad upoa a futura cesc year ended March 31, 1980. 3efors us

for disposicion is a recommanded decision fiiad by Adminiscracive Law
Judge Jousesh J. Xleovekorn (aLJ) granciang che Philadelpnia =ZlectTic
Company $79,371,000 in addicional annual rate ralisf, or approximactely
537 of the requescad ralief. Our independent revisw of the instant
proc2eding and proposad order Zndicatas that ?2C0 has astablished a nesd

for an annual sscizatad revanue ingraase of $38,813,000, or 7.3% of

adjuscad basa ratsz ravenua.

U"

or the sake of order and simplicicy, we will address only

thos2 issues wherain we disagree with the conclusioa or reasoning of



the ALT; i, all other T8Speccs, we adopr =

he Teasoning apg Conclusiong
X prassed 3y the ALj as our findingS-



IT. MEASURES QF VALUE

A, Salem Uniz Mo. 1 - Excessive Cost

Various partias to the procesding conteand thac the comstruction
cost of Salem Unit No. 1 is excaessive and the ratepayers should not be
burdened wich this cost. This position is taken on the basis of a
report by Theodore 3arry and Associates, a zmanagement comsulting fimm,
which concluded that if preferrved management procedures had been adhered
to in the construction of the Salem Project, a saviags of from $22
maillion to 370 millioa could have been achieved, and cthat respondent's
possible savings on Salam Unit Yo. 1 would be from $5.9 to $15.2 million.

The ALJ recommended chat respondent's rate base be reduced $10.5 aillion.
P

Tiwo axceptions have Sesn filad by raspondenc co che ALJ's

recommended disposition of chis issue.

The first exception avers cthatr a $10.5 million rare hase
reduction is impreoper, In ouxr order ac R.I.D. 438 we discussed the
issue of the prudence of Respondent's management and its agent Public

Service EZlectric And Gas Company, duriag construction of Salam No. 1

(mimeo pp. 15-17). We concluded chac:

1. raspoundeac’'s conduct during the comstTuction of Salem
No. 1 amountad to torfal abdication of igs raspousibilicy for che
management thersof; 2., this was an unaccepcable managemsenc pragcics on

its part; J. prudent managementc of conscruction could havs rasulced in



cost avoidapce between $5.9 million and $15.2 million; and 4. an

appropriate sanccion was the raductioa of the rate base in the amount of

$10.5 miliion.

Conqlﬁsions 1 chrough 3, above, have been determined to be res
judicacz in an order 2ntered in this proceeding on February 28, 1980,
With ragard co issue No. &4, above, having considerad all che evidence ia
this proczeding, we couclude that che imposition of a sanction is

appropriata. Accordingly, we deny tais 2xcespcion.

Respondent'’'s axception avers chatc if a reduﬁtion to Tate base
is deemed appropriace, it should be reduced to $9.7 million to raflect
accrued Aepreciation. The raport by Theodore Barry and Associates
analyzes Salem Unic No. 1 ¢oanscructicon costs. ConszTuction costs exclude
;ccruad depreciacion because depreqiazion commences at che time property
is placed in éervice. Due to the facts: (1) thar the ALJ decision does
10t stace whether the disallowance is a depreciared original cost
figurs, and (2) thac the disallowance i{s approximacaly ac the midpoint
of Two undepreciatsd amouats conctained ia the report by Theodora Barry
Associates; presumably, the recommended disallowance by the ALJ excludes
accrued depreciation. Salem Unit No. 1 is in service and therefore
included in rate base at a depraciacad valua. Ia order zo axclude a

poTiion of zhis planc Ifrom race basa, it must be axcluded om a depraciated
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. . . S A
basis. B3asa2d on the foregoing, raspondent’s second axcepc;on:/ is
grancad, and we are axcluding the 2xcessive cost of Salsm Uait No. 1 on

z depreciated basis in the amount of $9.7 million.

3. Cash Working Capital

Cash working capical is summarized:

Claimed Racommendad
by oy
Respoudent ALJ
($000) {$000)
Operating and Maiacanance Zxpense 72,386 66,268
Debc Inctaras: and Preferrted Stock
Dividends NONE (15,431)
Taxes Accrued and Collacticns Payable
Against Taxes Prepaid and Other
Prepayments (30,100) (30,100)
Compensating 3ank Balances 10.500 256
Total Cash Working Capital 52,786 19,991

Respondent's exceptions to the cash working capital detsrmirpation
in che reccmmended decision are: (1) that the ALJ failed to include
fuel expense aoC recovered in base rates in qperacion znd maintenance
expense when computing the associaved cash working capical requirsmenc;

(2) chac the ALJ should aort have raduced cveracion and aaintanance

1/ In its axception, respondanc’'s calculztion of the ascimace of the
accrued depreciation aspplicabls zo the excessivae cost appears ‘vaasonable.



axpense by his reccumended decommissioning expense disallowance when
calculating the asscciated cash working capital requiremenc, (3) chac
the ALJ should not have offsat the cash working capital requiremenc
associarad with operation and maintenance axpense by $16.431 million by
assﬁming that debr interest and psrefarred dividend coscs are colleacted
from ratepayers in advance of sayment; (4) thac if an adjustment is
zppropriats for debt incsresc and prefarrsd dividends, tha ALJ's cal-
culation of the adjustment is in errcr because it ignores lag day and
eapital scruecture daca; and (3) thac the ALJ improperly rtaccumended the
disallowance of all but $236,000 of respondent's compensacting bank
balance requirement on the rheory that these requirements are included
in the cash working capital requiremenc associated with operacing and

maintenance expenss.

We find thac vrespondenc's excepticas (3) and (3), above,
simply reicerace arguments previously raised. We find that the ALJ's
opinion and discussion contained in ais recommended decision accuracesly
and correctly concludes, that an offser co che working capizal rtegquiremant
associaced with operating and maintenance expense and -that the disallowance
of virzually all of the couwpensaciag bank balance clzim, is proper.
Accordingly, we adopt the ALJ's conclusions and re2asoning as our apiaion

and deny chesa axcepcions.

A working capital allowance is required Zor all cash operaring
and maintenance expense. A working capital allowance is not regquired
for non-cash operagiig expenses such as znnaual depraciation expense

1

afc.



The operaticn and mainczance expense shown in Table III in the
recommendad decision does not include the cost of fuel. This expense
was subsequently utilized by the ALJ iz his working capital computation
(ALJ decisien, p. 43). The cost of fuel is a cash 2xpense; therefore,
che cost of fuel in excess of that recovered in base rates requires a
working capical allowance. The ALJ has arred, and respondent's exception

(1) above, is granced.

A review of Table III in the recommeaded decision discloses
the ALJ iamproperly deductad a disallowed non-cash expense, 1.e. de-
commissioning expense, from operating and =maincenance expense, Tather
than deducting it Irom depreciacion and amortization whers decommissioning

expensea was claimed.

The ALJ chen used this reduced operation and maintasanance
expense in his ccmﬁutation of the associated working capital requirement
{ALJ decision, p. 43). Obviously, the AlLJ underscaced operating and
maintenaunce éxpense utilized in the working capisal computatioan by his
decommissioning disallowance; cousequencly, respcundent's exception (2)

is granted.

The ALJ does not explain che mathematical derivacion of che
§16,431,000 offser cto the working capital raquirement associacad with
operaticn and maincsnance expense. The methodology described on page 31
of respondent's exceptions is consistan: with the mechodology this

Commission adhered to ia raspondenc's recenc gas Tate proceading



The operacion‘and mainzeance axpense shewn in Table ILII in the
recommended decision does not include the cost of Iuel. This gxpense
was supsequen:ly gtilized by the ALJ in his working capital computation
(ALJ decision, p. 43). The cost of fuel is a cash expense; therefore,
Che cost af fuel in excess of that razcovered in base rates requires a
working capital allowance. The ALJ has errad, and respondeat's exception

(1) above, is granted.

A reviaw of Table III in the recommendad decision discloses
the ALJ improperly deduczed a disallowed .non cash axpensa, i.2. de—
commissioning expensa, Srom operating and maincamance 2xpensa, Tather
than deducting it from depreciacion and amortization where deccrmissicning

axpense was claized.

The ALJ ﬁhen usad this vaduced gperaticn and maintsznmance
axpensa in his compuzartion of the associated working capizasl requirementc
{ALJ decision, 2. 43). OCbviously, the aLJ understatasd operating and
naincanzace expense ucilized in the working capital compucation by his
decomnissioning disallowance; consaquantly, respondant's axcspiiom (2)

s grancad.

2

The ALJ does aot 2xplain the mathematiczl derivation of the
$16,431,0300 offserc to the working capital requirement associatad with
operacion and maintenance axpensa. The mschodology desczihed on page 31

tespoudant's axceptions Is consistan

a
H
'
I

#i2h che mechodeclogy chis

n

Q

Commissicn adherad to in raspondent's racanc gas cate inc-ease aroceediag



(R-79030781); chis is the mezhodology which the ALJ actempcted to adhere
o in che instant proceading. Consequently, raspondent's excepcion (4)

15 granted.

Consistent wich the foregoing our allowance for working

capital is as follows:

Claimed
by
Resoeadent 3y Commission
{3000) ($000)
Operaring and Maintenance Expenée 72,386 70,992
Debt, Interest and Prefarred Stock
Dividends NOWE {9,119)
Taxes Accrued and Collecrions Payable
Against Taxes Prepaid and Ocher
Prepayments (30,100) (30,100)
Compensating Bank Balances 10,500 256
Total Cash Working Capical 52,786 32,029

C. Ganeraciag Capacizy

One of the central issues in this proceeding has been the

claims of various sarties thac PECO has such excessive capacity that an

adjustment to rate base is necessary.

The ALJ, (R.D. 74) afcer raviewing all positions of the parzties,

found tfhac Respoudent's reserve capacity is noct "...s0 2xcessive as Lo

warrant an adjustmenc to i:zs
recoumended the dismissal of

0fZice of Comsumer Advocats,

speciiically a2xcsotad o the

rasarve rsquirsmenc.”
the arguments presencad.
CZ?PA, and the Cicy of Philadelpnia i

ALJ's conclusion.



It is imporctant to noca chat all partias chroughout the
proceading have referred to "excess capacity.' We shall construe this
to mean capacity over and above that necessary to meet peak demand plus
that capacity to insure chat there is a mzargin to allow for day-to-day

variations in the operating condition of installed generaciom.

The issues of PECO's genmerating capacicy and raserve margia
has been considered by us before. In Respondenc's lasc case R.I1.D. 438,

February 3, 1979, we stated:

"The facc chat excessive plant investments wara
prudent when made does not necessarily preclude
the Commissicn from alloging responsibilicy Zor
their cosc.”

Under similar circumstancas which arose in Pa. P.U.C., et al.

v. Pennsvlvaniz Power Compnany, R-77110321, Jaauary 22, 1579, we stated:

"For purposes of this procesdicg we agree with the
[Administrative Law] Judge that the sudden burdenm

of this new plant investment of the Company's customers
wasg no fault of Penn Power or of its investors; but
aeicher was it the faulr of the ragepayers. Under
these circumstancss thers aust be some shariang of

the risk associatad wi:th bringing large plancs on
lipe."

We continue 2o subscribe t2 this sharing of risk and will
wakz adjuscmenzs for excessive capacicy whea adaguaca2ly supported by

the racord.

The ALJ cites Pa. ?.U.C. 2t al. v. West Pann Power Companv,
R.L.D. 183 (June 29, 1979), wherszin ve afiirmed aa order, ravarsing

an earlier order making zn adjustmenc for allsged sxcess sapacisv, far
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the proposition that we have rejected excess capacity adjustments. 1In

the June 29, 1979 crder relied upon we stated:

"Haviag recognized the need Ior some resarve capacity,
we must consider whether the reserve capacity here
is so excassive as to demonstrate serious miscalculazion
of the system's requirements rasulting from nanagement
imprudence. As noted abowve we intarpret the Court's
remand here as an admeumition to us to review thoroughly
the tecord here to determine whether our original
position that there was imprudencs can be clearly and
convincingly demonstrated. Afzer such 2 raview we find
that while there is evidence for our original position,
it does noc meec the high standards of proaf necessary
to support such a finding of imprudence.”

In our discussion of reserve capacity ia our December 14,

1978, decision in West Penn Power, R.I.D. 183, we established a =wo part

test that must be mer prior to the allcwance of 2 rsrurn on a particular
invesmmenc: the evidencs aust show (l) that the invesmants were srudenc
when made, and (2) chac the propercty izvestad in will be used and useful

during the time the ratas will be in effecr.

The evidence we found lacking is presenc in cthe iastanc case.
The Consumer Advocace has presenzad zo us an indespendent load faorecasc
preparad by Dr. Stutz (C.A. Exh. JS-4), and a reliability study by
Dr. Shakow, enabling us to decarmice the proper capacity for PECO 2o

meet projectad customar needs.

The load for?cas: shows that average annual
1377-1978 are 1.4% in energy consumption and 1.1% in pezk load. The
average annual growth ratas for 1987-1997 are 1.1X and 0.9% raspectively.
PECC has challenged this forecast as being oo low and sug

2g thac

o
i
by
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their historically based figure of 2.3% is more appropriacg. PECO
argues that projection of furture needs is 5y its very nature Imprecise,
and that hiscoric data should be utiiized. We note, however, that
PECO's forecast is based ip part upon the large growth in load which
occurred prior to the 1973 oil embargo. Testimony has been presented
which iandicatas %o us rthac populaczion growth has tapered, aconomic
conditions have changed, technologies have evslved, and both Stata and
Federal energy policies have changed. (C.A. Exh. JS-4, p.3). alchough
PECO's forecasts have begun to adjust to reflect rhese changes, the
Stutz pechodology more adequataly addresses and quantifies these
changes. Therefore, we {ind that the load forecast prespared by Dr. Stucz
more accurazaly reflesces che level of capacicy anseded Lor che period of

time the rate level approved ia this order will be in affact.

A second f{actor to be cousidered iIa a proposed capacicy ad-
justment is one of systam raliabilicy. PECO has claimed zhat a reserve
margin of at least 25% is necessary to insure the reliability criterion
of loss of load orobability of one day in tsn years, and that chis re-
liabiliecy srizerion will probably iacrsase. The Increasse ia raeliabilizy
czitarion may be attributed to the incresase ia base load zenerating

capacicy built in resgponse o PECO's load forscascs. To

L)

dopme PEICO’s

m

posicion, zhat .because ‘of the lzcreasa in reliabilicy crigarion mors znd
larger bHasa load uzizs are ascessary, l2ads one on 2 cirzcuicous routa.
Iocreasing base load capacisy to meec PECO's projectad increazsed raliahilic

¢riterion, would lead o excess reserves Iin a systam alrsady sop heavy



wicth base load generazion, thereby creating higher vreliability critaria,

which in turm eventually leads co greacar construction.

Testimony has been presented by.Dr. Shakow indicating raserve

margins of 14-227 will be adequaca to insure rallable service to PECO's

customers (C.A. Scatement No. 4).

Some question has been raised tegarding the prudemce of PECO's

generating plant construction Program. PECO argues that many of its

plants were built in response to Commission concerns arising during =

period when portions of che Northeast were axperiencing brownouts and

blackouts. We cannot £ind chat PEC0's decision %o build intsrmediarce

enits uncil such cime zs base load uvnics could be buils, was imprudeac

when made. Eowever, these units have served their purposa and are not

currently necessary. As such, they are not used and useafyl, and

proverly should be excluded from rate hase for ratzmaking

PUYDOSES .

In computing our adjustment for excessive capacity of 775

MW, we have taken PECO's 1981 estimate of instalied generating of 7,689
MW ac summer astimatad peak and raduced it by $,914 MW wni

opinion, the capacity necessary to service the Cempany's 1981 projecctad

ch is, ia cur

peak load with an installed generacing reserve gargia sec ac che apidpoinc

of the 14-22% reliabilicy crizarica.

Having determined che lavel of excess capaci:cy,

identify chose unizs nosc reprasentative of che axzess on

we procaeded

the bhasis of

to

the

leasc scencomicz2l units. These units have been identified

as folicws:



Chescar 5 and 4 124 megawarcts
Richmond No. 9 166 megawatcs
Barbadoes Nos. 5 and 7 38 megawartts
Southward Unics 1-6 420 megawarcs
TOTAL 748 megawatts 2/

In order to ascertain the dollar adjuscoent to ratz base, we aiiminacad
the depreciated original cost of the aforementioned units ($23,043,000)

from rats base.

PECO argues that the standard we must apply in our determinacion
of necessary capaciiy is one of prudence viawed ac a time when the unics
in question were bullt. As stated above, we find this to be partially

rue., We also s2e our duty Lo review continuélly the functcioning of a
utilicy to insure-reliable service at just and reasonable races. While
not questioniag PECO's managemenc decisions made when these unics ware
construcced, we ara of the cpinion that they have Eervad the purpose for
which they were construccad and canpot de considersd used and userful

for ratemaking purposes.

]

In order to balance che incarascs of tche racepayars and che
stockholders. regarding the burdem of these plancs, wa will allow PEZCO oo
continue Co racovar operation and maiacanance axpessas, Iuel scocks,
etc. associaced wich these plants. These amounts will not be removad
frocm our cost of sarvice detsrmination. An zddizional cost being
recovered Zor these plants Irom ratepayers 1s annual depraciaczicn. 3y

allowing PECO to contizue to vecover anoual depreciacion we are imposing

2/  C.A. Statement No. 5



upor the tatapayer che »urden for sharing responsibility for these

unics, because che term of cheir usefulness was, to socme extanC, un-
predicrable at the time of iavesment. This sharing will have the

effect of requiring the stockholders to bear the return on investment
(although we have taken our capacity adjustment into account in determining
rare of rerurn), and requiring the ratspayers o continue to %e responsible

for the raturn of invesment (depreciation).

By utilizing specific generazting units in cur calculations, it
should oot be construed that we are-of the copinion shat these specific
plants be retired from service, racher, that the capacity representad by

these unizs is above that necessary.

D. Limerick Nuclsar Ganerating Scacion

Currencly raspoudent has one major generating plant under
censtruction. Planning for che Limerick station commenced ia the lacs
1960's; the in-service dates for unit N¥os. 1 znd 2 zre 1983 and 1987
raspectivaly. Controversy ragarding the Limerick generzting stations
revelves around its anticipaced total cost, prior and curreat construction
scheduling, whether the project should be cancelled, and prospeczive
ratamaking treatment. We fiad cthe ALJ's opinion accurstaly and corrsctly

disposas of the issues lanc. The ALJ conciuded:
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1. cthat the Commission defer any decision on the prudence of
respondanz'’s decisions o delay comstruction 2¢ the Limerick Scacion

during -1975-1978;



In conclusion, Raspondent is direczad <o

increase in ratas in che following manner:

in annual

{1) the allowable ingrease
to all rages in agcordance wich the "compromise
in the Company's

spread as above, applicable o the first 300 Xwh o

for Race R and Rarz R-H will be alloczted on che basis of

=

.

sumption by all classes; THIREFORE,

IT IS ORDERED:

[0}

That espondanc,

Divisice,

3upplemencs consiscent with our findings ino ch

shich will provide goral annual operating ravenues

This increase in racss shall 3pply to sarzvice rend
May 10, 1980.
2. That Respondent shall file dercailad

zime as icg

-

saall demonscrace chat the

3. Thac che savaral complainzs filad In
susczined fo che a2xzenc indicated by zthe disallowa

i

axcapticus; and (2) that porcionm o

apply cthe allowed

revenues will De spread

approach” as sec forch

the incrs=ase,

f monchly cousumpcion

the <wh con-

is Order contaiaing racss

of $1,254,449,000.

erad gn or alcar

latg at such

ons,

-
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4. That except as herein graanted, or herein modified, &1l

exceptions to the Recommended Decision are denied.

3. That excepr as modiiied heresin, the findings and con-
clusions ceoncained in che Recommended Decision, are adopt=ad as chis

Commission's descision.

6. Taat Philadelpnia Zlecetric snall file wich cthis Commission,
on an acnual basis, a2 comprehensive regott decailiag 211 coscs locurted
in conneczicn with Salem Unig No. 2 as well as the resvenues received
from Jersay Cauncral under che contrsec: Includad in this raport shall
Ye dagailad caleulacions of loag—tarm dabt and praferrad scock couscs as
they pertaian to Salszm Unic No. 2 as wall as a calculacion of recuza on

aquicy invescad in Salem Unic Yo. 2 esarmed uynder this agraement.
1

7. That Philadelphia Zlectric Company shall file wich this
Commission a comprenensive raporc on che coustyuccticn stacus of che
Limerick Nuclear Generaging Stacion. Thnis report will-be ingluded in

the agenda of che Commission's next "anmual Raviaw'.

8. That Philadelphiaz Zlectric Company shall aocify the
Commission approximataly six montds prior ce commercial operacion at che

Limerick Nuclezr Generacing 3cacion.
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9. Thac Respondanc shall rapox

Services wichia ninecy days of the darze of ¢his Ordser the following:

13

n and izplamenz a
=

{a) Wny Lt saould nogc dasi
sar

clear and complaca z of wriczen scandards
for che davalopman:s of paymant igraesments

for overdue accouncs.



()

(d}

{e)

10.

the Commission

That upon che filing ©

wny it should nog revise its collactions
policies and procedurses co prevent the

igsuing of cesrmipation nocices which cannoc

be accted on by ics field collecrions scaff.

Why it should not 2ct tc prevent the

issuing of duplicate rermipacion notices on

overdue accounts.

Wny it should pot undertake co 2liminacs
residencizl arrszarages of over 351,000 and
£0 ocherwise reduce the average size of

arTaarages.

Why it should not comply with 32 Pa. Code
Caapcer 34. 1In specific, those seccions

regarding using czrmination as a collaccion

device, astimacion of bills, payment of
undispuced porction of pills, and che con-—
sideraction of abilizy to say in mediaczion
disputas.

as belng in compliance wich this Order and
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and upon approval of the cariff ravisioms by che Commission, the

inquiry and invescigagion at 2-79060885, ez a

aand the record

{SEaAl)

ORDEXR ADOPTED:

ORDER ZNTIRED::

- 3Y THE COMMISSION,

William 5. Thierfald@r
Secracary
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APPENDIX B

Full Text of the Commission's
Order of February 28, 1980




PENNSYLVANTA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17120

Public Meeting held February 15, 1980

Commissioners Present:

Susan M. Shanaman, Chairman
Michael Johnson

James H, Cawley

Linda C. Taliaferro

Pennsylvania Public Utility Commission R-79060865
. V.
Philadelphia Electric Company

ORDER

BY THE COMMISSION:

On October 23, 1979 the Office of the Consumer advocate (0CA)
filed 2 Motion te Strike and a Memorandum in support thereof, regarding
certain prepared testimony of Respondent's witnesses concerning the
construction of Salem No. 1. The Consumer Education and Protection
Association (CEPA) filed a similar motion. A brief in opposition to
these motions was filed by Respondent. On October 235, 1979 oral argument
on the matter was heard by the Administrative Law Judge. On October 29,
1979 the Administrative Law Judge issued a written order granting the
motions to strike. The thrust of the motions was chat cthe proposad
testimony was legally irrelevant in this proceeding because the lssye to
which the subject testimony was logically relevant was res judicata,
having been addressed and decided in the Commission's order. in Respondent’s
last general rate increase proceeding at R.I.D. 438.

On November 2, 1979 Respondent filed a Request for Certification
and a Brief in support thereof. OCA filed a Brief in Opposition to che
Request for Certificaction. CEPA filed a Memorandum in Oppositicn to the
Request for Certificationm.

On November 5, 1979, while Respondent's Request for Certification
was under consideration, Respondent filed a Petition for Clarification
and Reconsideration of the order of the Administrative Law Judge granting
the motions to strike. By order dated December 10, 1979 the Administrative
Law Judge denied this petition.

On December 11, 1979 the Administrative Law Judge issued an
order granting certification. The question which the Respondent reqguested
be certiiied was as follows: -



Should the Company be precluded from introducing
testimony relating to the comstruction of the

Salem Generating Station and the Commission thereby
be denied the opportunity to review substantial
evidence clearly relevant to 2 matter as issue in
this proceeding on grounds of res judicata despite
the fact that all authorities state that that
doctrine is inapplicable to ratemaking?

In a less argumentative form, the question certified by the Administrative
Law Judge was as follows:

Should the Company be precluded from introducing
testimony relating to the construction of the
Salem Generating Station No. 1 on the grounds

of res judicata?

The rule or doctrine of res judicata 1s procedural in nature
and is based upon a need to accord fimality to an issue which has been
decided and thus avecid repetitive, time consuming, and a costly relitigation
of issues once decided. Central to a decision of the certified question
is that of the applicablity of the rule to administrative proceedings.
Case law 1s replete with loosely worded and overly broad statements to
the effect that res judicata is not applicable to administrative proceedings
in general or in a particular forum. We find a more resasonable
statementr of the law in Davis' Administrative Law Treatise §18.12, which

is that ". . . res judicata properly applies to some administrative
determinations and that degrees of relaxation of res judicata are often
appropriate”., With regard to the court decisions pertaining to this

Commission, we find that the language of the decisions is overly broad
and not infrequently involves a generalized statement of inapplicablity
of the doctrine in situations in which the conditions precedent to its
applicabilicy were not extant. We find that res judicata is applicable
in proceedings before us if the classic requisite conditions are present.

In our order at R,I.D. 438 we discussed the issue raised
before us of the prudence of Respondent's management and that of its
agent Public Service Electric And Gas Company during conscruction of
Salem No. 1 (mimeo pp. 15-17). We concluded that:
l. Respondent’s conduct during the construction of Salem
No. 1 amounted to total abdication of its responsibility for the management
thereof;

2. This was an unacceptable management pracgrice dn its part;

3. Prudent management of construction.could have resulted in
cost avoldance between $5.9 million and $15.2 million; and

4. A sanction was apopropriate and an appropriate sanction was
the reduction of the rate base in the amount of 510.5 million.

&
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The evidence which Respondent sought to introduce in this
proceeding was logically relevant to the first three factual determinations
set forch above.

The classiec criteria for the application of the rule are:

Identity of parties;

. Identity of issues;

. An opportunity to litigate the issue; and
. A final decision on the mevrits.

£~ o

We find that these criteria are met and that consequently the doctrine
does apply and that the motions of OCA and CEPA were properly granted
and the proferred testimony properly excluded as irrelevant to any issue
in this proceeding.

As to that portion of the proferred evidence which dealt with
the prudence of the Public Service Electric and Gas Compamny, Respondent
asserted in its brief that the perceived time constraints in the R.I.D.
438 proceeding dictated that it forego producing such evidence. Respondent
made a deliberate choice in this regard, rather than suffer the burdens,
if any, of a delay to present such evidence. Having dene so, it will
not be heard to complain of the consequences of that decision.

Before concluding we will point out that the fourth factual
detarmination set forth above, involved an issue which is different from
that which we anticipate we will be called upon to decide in this pro-
ceeding, which is whether "a sanction is appropriate at _this time, and
if so the nature of an appropriate sanction." Consequently, our decision
as to that issue is not res judicata in this proceeding; THEREFCRE,

IT IS ORDERED: That the certified question is answered in the
affirmative and the order of the Administrative Law Judge is affirmed.

BY THE COMMISSION,

William P, Thierfelide
Secratary

(SEAL)

ORDER ADOPTED: February 15, 1980

ORDER ENTERED: FER 2813980
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February 5, 1979 Order at
Rate Investigation Docket 438
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0ORDER
" BY THE COMMISSION:

On August 5, -1977, Philadelphia Electric Company (PECO)
filed Supplements Nos. 72 and 73 to its Tariff Electric Pa.
P.U.C. No. 24 to become effective October 4, 1977. Supplement
No. 72 eliminates the fuel adjustment clause for residential and
small commercial customers while rolling into their base rates
approximately 0.9¢ kwh,. The Supplemeot creates a new energy
adjustment clause for all other customers, primarily large commer-
cial and industrial, amd rolls into their base rates a portion of
the present charge. In Supplement No. 73, PECO requests a base
rate increase in the amount of approwximately $115.8 milliom or 11
per cent based on operating results for the test year ended
December 31, 1977.

By order adopted August 17, 1977, the Pennsylvania
Public Utility Commission initiated ap investigation and suspended
each Supplement for the initial six months period provided under
Section 308(b) of the Public Utility Law. By Order adopted
September 26, 1977, the Commission did not 1lift the suspension of
Supplement No. 72, but provided that PECO should be permitted
interim relief in the form of continued accruals of AFDC (allowance
of funds during coastruction) on its investment in Salem Ne. 1
nuclear plant from July 1 to December 31, 1977. The Commission
further directed that the Administrative Law Judge assigned to
the case file .an interim decision prior to December 31, 1977,
indicating '"whether this interim relief should be extended or
whether additional relief, either in the form envisaged by
Supplement 72 or otherwise, should be granted.”

Petitions for Modification and Clarification of the
Commission's September 26 order were filed by MHark P. Widoff,
Consumer Advocate on October 12 and Qctober 14, 1977, respectively.
In these Petitions, the Consumer Adveocate requested that the
September 26 order be modified by elimipating the permission
granted to coatinue AFDC accruals on Salem No. 1 and be clarified
to restrict the scope of the Administrative Law Judge's interim
decision to the grant or denial of Supplement No. 72,

These petitions were denied by the Commission at its public
meeting on Novamber 1, 1977.

A total of twenty-two Complaints have been filed against
the proposed rate increase, which Complaints were consolidated
with the Commissicrn's investigation for hearing aad decision

purposes.

Parties actively participating in this proceeding were
The Trial Staff of the Public Utility Commission (COMMISSION
STAFF); the Consumer Advocate; The City of Philadelphia; Park
Towne and Madway Engineers and Constructors (PARK TOWNE); the
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General Services Administration (GSA); The Action Alliance of
Sepior Citizens of Greatsr Philadelphia and Pennsylvania Acorn
(ACORN); - Meenan Qil Company, Inc. and Peansylvania Petroleum
Association (MEENAN); ZLukens S$Steel Company, The Celotex Corp-
oration, Stauffer Chemical Cempany and Union Carbide (INDUSTRIALS);
United States Steel Corporation (USS); and Miriam Xauterman.

A pre-hearing conference attended by all activs parties
was held on October 3, 1977 before the Administrative Lav Judge.

Pursuant to the Commissioa's September 26 Order, a
preliminary investigation was held with respect to the interim

relief. 8ix days of bhearings and three evenings of aon-
evidentiary hearings were held during the months of October and
November oo this subject. Briefs limited to the interim relief

issues framed in the {ommission's September 26 OQrder were {filed
November 30, 1977, and oral argument was heard om December 6,
1877. A Recommended Order was issued by the Administrative Law
Judge on December 30, 1977, calling for the approval of an interim
increase of $32.5 million.

Exceptions to the Recommended Order on interim relief
were filed by the Commission Staff, the Consumer Advocate and

various Complainants. PECO filed comments on the Order. At a
public meeting on February 24, 1978, the Commission allowed the
Company interim relief in the amount of 311.883 million. On

March 21, 1978 the Commission adopted a further Suspension Order
suspending the effective date of Supplements Nos. 72 and 73 to
July 4, 1978.

A petition requesting that temporary rates be established
effective July &4, 1978 so as to provide additional relief above
current levels in the amount of $41.8 million was filed by the
Company on May 26, 1978. Responses to the Petition were filed by
several Complainants. In an Order entered July 10, 1978, the
Commission established Temporary Rates at the level of the previ-
ously effective interim relief,

A total of 59 days of hearings have been held in Phila-
delphia and Harrisburg, producing 8949 pages of transcript. The
Company submitted 23 prepared statements and 90 exkibits. Addi-
tiomal prepared statements and exhibits have been submitted by
Commission Staff and the Complainants.

A total of 904 pages of main briefs and 217 pages of
reply briefs were filed.

Oral Argument before the Administrative Law Judge was
held on August 16 and 17, 1978.

On November 15, 1978, the Recommended Decision of the
Administrative Law Judge was 1issued for exceptioms. [Responses



were received from the Company, the Staff, the Consumer Advocate,
Park Towne, the Industrials, ACORN, MEENAN and USS. Replies to
exceptions were received from the Company, the Consumer Advocate,
and Park Towae. Oral Argument was held before the Commission on
December 8, 1978.

It is impossible to vunderstand, interpret or pass
judgmeat upon the many issues involved -in this proceeding without
a prior 2nalysis and review of some historical background affect-
ing, over the past two decades, the electric industry in general,
and Philadelphia Electric Company in particular. Changes in
enviromment, unexpected or unusual events, and changes im electric
energy demands, must be examined together with the Company's
responses thereto.

As a result of the Northeast blackout on November 9,
1965, the Commission stimulated the electric utilities to increase
their geperation capacity. On March 31, 1966, the utilities were
told by the Commission that immediate preparations should be made
to increase installed capacity until a reserve of 20 per cent
above forecasted peak loads was reached.

Again, on June 19, 1967, after the Jure 5, 1967 blackout,
the Commission was concarned that there was "insufficient reliable
capacity and transmission lines to meet customer demands.”

Electric wutilities are mandated to provide reliable
service. First, they must serve all customers within their
service area without discrimination up to the limits of their
capacity, and they mav even be required to increase their capacity
if demand for electricity expands.

Because electricity cannot be stored, sufficient gener-
ation must be installed to reliably supply the forecasted peak
demands. Some additional generating capacity is needed to provide
an acceptable margin of safety to insure against the probability
of the demand exceeding the available generating capacity. In
determining such level, allowance must be made for the fact that
generation may be unavailable due teo either a forced outage or

scheduled outage for routine maintenance. Also, there must be
considered the lead time necessary to construct additional gener-
ation plants of various types. In the planning for additiomal

generation to meet the expected demand in the future, it is
readily seen that a reliable forscast of demand is very important
because it is the basis for additional construction.

Power Pools are generally astablished by several slectric
companies to share with each other's excess or shortage of gener-
ation capacity. PECO is a member of the Pepnnsylvania~-New Jarsey-
Haryland {PJM) Pool, composed of eleven companies.



The amount of generation reserves required depends on
the desired reliability of the system. The public has grown to
depead on highly reliable electric service. However, electric
utilities are expected only to supply service as reliable as can
be justified economically. The PJHM Interconnection reliability
criterion is that the c¢ustomers will not experience a curtailment
on electric service more than opne day inm ten years because of
inadequate supply of generation. For Philadelphia Electric
Company and other members of the PJM Interconnection, approximately
20 per cent above the estimated peak demand has been the reserve
generating capacity standard to meet that reliability criterion.

There are different ‘"capacity factors™ of different
kinds of generation. The capacity factor has been defined as the
actual output over the maximum possible output, over a given
period, of a generating unit. They are classified as follows:

Base 50 to 85
Intermediate 20 to 50
Peaking less than 20

Each type has its own features:

(a) Base capacity must have low fuel and
operating costs but may have high capital
costs.

{b) Iptermediate «capacity has intermediate
operating, fuel and capital costs.
These units are often the older gener-
ating wunits which were previously base
capacity.

(c) Peaking wunits are characterized by high
operating costs and low capital costs.

Nuclear generating units, because of their low fuel and operating
costs, are designed to be base generating units. Historically,
PECO has installed a mixture of these tvpes of generating units.

Recent studies indicate that, on the average, a kilowatt-
hour of electricity generated by nuclear fuels costs about 60 per
cent less than a kilewatt-hour generated by oil, and gearly 20
per ceant less than a kilowatt-hour generated by coal.

In 1965 PECO first announced its plans for the Peach
Bottom and Salem Units. The schedule was as follows:



Year Unit Additions

1871 Peach Bottom #2: 450 MW
1972 Salem #1: 43530 MW
1973 Peach Bottom #3: 450 MW
1974 Salem #2: 430 MW

Successive peak load forecasts made in 1968, 1969 and
1970 were each higher than the previous opne. Therefore, on the
basis of the load forecast made in 1968, the Company decided to
build two more nuclear units at Limerick for service ip 1973 and
1977. Alse, in 1968, Pennsylvania utilitites were urged to set a
generation reserve goal of 20 per cent of the estimated anmual
peak load. Because of the time required to construct base gener-
ating units it was impossible by the early 1970's to reach that
reserve capacity by building additionzl base generaing units;
therefore, PECO turned to combustion turbine generation which
could be installed more rapidly. The installation of combustion
turbines was planned in 1970, 1971 and 1972.

Then in 1970 it was recognized that Peach Bottom No. 2
and Salem No. 1 would be delayed one year from 1971 to 1972 and
1972 te 1973 respectively. In addition, a one year delay in
Peach Bottom No. 3, Salem No. 2 and Limerick Nos. 1 and 2 was
anticipated. Because o¢f the large number of combustion turbines
installed and planned for installation (about 1100 MW) there was
an excess of peaking capacity and thus a need to meet further
requirements with base and intermediate capacity. Therefore
Eddystone Nos. 3 and & (400 MW each) were planned as intermediate
units for service in 1974 and 1975. At that time the estimated
reserves were: 1971-15.1%; 1972-16.0%; 1973-8.6%; 1974-9.7%; and
1975-4.3%, without Eddystons. With Eddystone, the estimated
reserves for 1975 reserve was increased to 15.6%.

In spite of the reducticn of the apnual peak leoad
forecast in 1972, the already experienced capacity delays led the
Company to believe that additional generatiog capacity had to be
installed by 1974 if PECO was to hzve the desired generation
reserves. Because the time was short, combustion turbines were
turned to as the only viable altermative; therefore, 400 MW of
combustion turbines were installed, which unlike other combustion
turbines previously available, bave regeperative heat exchangers
and can opsrate as intermediate generation, aod oil at that time
was a relatively inexpensive fuel.

Currestly, the only PECO generating units wuvnder con-
struction are Salem No. 2 (& jointly-owned unit) and Limerick
No. 1 and 2.

Because of the decrease in demand, the Company has
mothballed Richmend No. 12(108 ¥W) and Barbadoes Nos. 3 and 4
(130 W)}, and has delayed the in-service date of Limerick Nos. 1
and 2 from 1983-85 to 1985-87.



Qriginal Cost

- As the name implies, original cost is the original cost
of the plant property, including the financing charges accumulated .
until the planot is placed in service. Undepreciated original
cost is the cost of the plant property before any accrued depre-
ciation is deducted. PECO claims $3,382,205,000 for undepreciated
original cost of electric plant in service at December 31, 1977.

The undepreciated original <cost of PECO's electric
plant (53,270,467,000) and allocated common (§$103,074,000) has
been developed from the Company's books of acceount.

Plant balances are developed from the Company's continuing
property records maintainmed in accordance with the uniform system
of accounts prescribed by this Commission and the Federal Energy
Regulatory Commission. The origiral cost values recorded in
these accounts were originally approved by the Commission in the
mid-1940's and were last audited by the Federal Power Commission
in 1973. These account balances are audited annually by a firm
of independent certified public accountants. Additionally, the
original cost- of PECO's electric and allocated common plant 1o
service as of August 31, 1975 was reviewed and accepted in the
Company's last rate case at R.I1I.D. 285.

Included in PECO's claimed original cost of plant in
service is 5287 million representing the Company's investment in
the Salem Nuclear Generating Unit No. 1 and 30 per cent of the
station's commoa plant. PECO has further claimed $8.7 million on
account of additional AFDC for the peried of July 1, 1977 to
December 31, 1977, as permitted by the Commission's Order of
September 26, 1977. Various parties have challenged each of the
above claims. Also included in the claimed plant in service is
the Keeneyv-Salem 500 XKV transmission lines which was placed in
service on December 19, 1977,

Excess Capacity

During this investigation a large amount of time was
devoted to the required generatiag capacity and the alleged
excess capacity of the Philadelphia Electric Company.

This Commission, in the rate proceeding of PECO at
R.I.D. 295, recognized but was not prepared at that time to
resolve the problem of excess capacity ({page 4 of Order adopted
February 3, 1977 and entered April 21, 1977):

We are concerned about respondent's capacity
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...we shall order respondent te¢ Justify all
its gemerating units in the context not only
of respondent’'s system, but alse of the PJH
pool of which it is a member, before filing
for another general tariff change.

The reserve capacity of PECO during the test year,
weather corrected, was 47.5 per cent. Such reserve capacity is
not a temporary situation. In R.I.D. 295, the Examiner found the
PECO reserve capacity of 27 per cent in 1974, 30 per cent in 1975
and a then predicted reserve of 34 per cent in 1976, to be "unusally
high." In that proceeding, the Company predicted that its reserves
will be down to 22.1 per cent by 1980 and 16.1 per cent by 1981.
At that time, the Company curtailed its construction program and
projected a delay in the completion of its Limerick nuclear units
for two years until 1983-85. In this proceeding, the Company now
forecasts a reserve capacity in 1980 of 39 per cent and im 1981
of 35 per cent. By mothballing Richmond No. 12 (108 MW) arnd
Barbadoes Nos, 3 and 4 ({130 MW) units, PECO has reduced its
generating capacity from 8202 MW to 7964 }MW. VWhile eliminating
these plants from rate base, the Company still claims, depreciation,
property taxes and a limited amount of maintemance expense related
thereto,. -

Further, toward the conclusion of the record in this
proceeding, the Company anncunced that because it receatly lowered
its projected growth of energy usage and peak load from 5 per
cent to 3 per ceat year due to economic sluggishness in its
service area amd continved conservation by its customers, it had
decided to reschedule the in-service dates of Limerick from 1983~
85 to 1985-87. With the lower peak-load projections, PECO states
that Limerick is not required for its reserve margins until 1985~
87.

The Censumer  Advocate submitted the testimoany of
Drs. John K. Stutz and Richard R. Rosen in regard to the fore-
casting of energy sales and peak load for PECO. Based upon these
forecasts for 1979 and 1980, Consumer Advocate's witness, Robert C.
Towers, a public utility consultant, recommended an adjustment
based on a projected need for 7,100 MW for the Companvy. He urged
the elimination from rate base and depreciation expense of the
following plants:

Chester Nos. § and 6 124 MW
Southward Nos. 1 & 2 356
Nos. 3, 4, 5, & Diesel 64
Richmond No. 9 156
Barbadoes Nos. 6, 7 & Diesel _56
Total 766 MW



Towers chaose to elimipate from rate hase these older plants which
are already highly depreciated and generally of lower original
cost, rather than the newer and more efficient nuclear plants, as
the plants representing excess capacity. He had determined from
PECO exhibits depreciated original cost of these units totaled
$39.1 million and an annual depreciation expense of $4.0 million.
These are the amounts he suggested should be eliminated from rate
base and operating expense on account of excess capacity. He did
not recommend that these upnits be retired, however, leaving that
to the Company to decide. He would allow the test year operation
and maintenance expenses on these plants, as well as out-of-
pocket property taxes associated with these units. Towers esti-
mated that under the Stutz and Rosen forecasts, the Company would
still have reserve margians of 23.0 to 23.5 per cent, which he
considers adequate to maintain a load probility of 1 day in 10
years. He also recommends that the depreciation expense and
property taxes be eliminated in connection with the plants
mothballed by the Company.

Penasylvania Association of Community Organization for
Reform, (ACORN) and General Services Administration (GSA) in
their ©briefs, supported the recommendations of the Consumer
Advocate as submitted through witness Towers.

Park Towne and Madway Engineers and Constructors (Park
Towne) urged that only a 9 per cent- reserve is required by PECO
because of the effect of the pooling arrangements with PJM. It
recommended that 2050 MW of generating capacity of the Company be
eliminated from rate base as excess capacity, representing 880 MW
of marginal steam plants, 410 MW of combustion turbine production,
and 760 MW of Eddystone Nos. 3 and 4. This would result in rate
base reduction of $305.5 million, or about 12 per cent of the
claimed original <cost measure of value. Included 1is the
$240,675,000 depreciated original cost of Eddystone Nos. 3 and 4,
which. it proposed to be made subject to AFDC with capitalized
earnings. Unlike the Consumer Advocate, however, Park Towne
would permit the allowance of depreciation of the plants eliminated
from rate base. Park Towne contended that PECO's decision in
1970 aod 1972 to construct the Eddysteone and Croydon units were
"acts of mismanagement.” And even if the construction of Eddystone
were to be held to be prudent until 1973, it urges that after the
cil embargo, with but $§39 million expended .on this project, the
Company should have stopped coastruction of these unneeded plants,
rather - than continue to plow in an additiomal $200 million. It
theorizes that the Company then decided to complete the plants so
as to assure inclusion of the $39 miliion already spent in rate
base. Although Park Towne also states that Croydon was not
needed, it proposes no special treatment for Croydon, suggesting
that it be used as a stand-in for some of the eliminated units.

PECO preseanted two witnesses, Vincent S. Boyver, Vice-
President, Engineering and Research Department, and William B.



Morlok, Vice-President, Commerical Operations, who testified with
respect to the Company's energy sales and peak load forecasts,
its generating capacity and its mix of geperating units. The
Company asserts that its reserve margin presently exceeds the PJM
reliability goal of 20 per cent, as a result of significant
reductions in the growth of demand f{for electricity in recent
years. Witness Boyer gave several reasons for the present gener-
ation reserve levels (Exhibit B-1, p. 9):

The reasons for the high generation reserves
over the past four years was that tpe recent
generating unit additions were planned many
years ago to supply estimated anonual peak
loads which were higher than these recently
experienced and because additional short lead
time units had to be installed because of
these delays 1ia construction of large units.
The reduction in annual peak leoads has been
the result of the coanservation of electrical
energy usage; the curtailment of "~ electrical
energy usage caused by the higher oil prices
and the resulting higher prices for electric-
ity; the 1973-75 business recession; and the
emigration of people from the Philadelphia

region. None of these circumstances were or
could have been foreseen by PE peak load
forecasters.

PECO insisted that its -current reserve levels are the result of
prudent management. The Company states that the additional
short-lead wunits dinclude 600 MW of combustion turbines, the
Eddystone Nos. 2 and 4 plaats and the Croydon combustion turbines.
It stated that these were committed in 1968 ip response to the
urging of the Commission that a generation reserve goal of 20 per
cent be established and that construction programs desigpned to
achieve that goal in the shortest time be adopted. It asserts
that the combustion turbines were installed because these units
have the shortest construction period and were thus most respoasive
to the Commission's concern for an immediate increase in reserve
capacity.

It has been noted that the Company overestimated 1its
test vyear adjusted peak of 1977 in each and every one of its
forecasts from 1970 on, beginning with a 1970 estimate of 38600 MW
in 1977 against an experienced weather adjusted peak of 5360 MW,
or a 58 percent error. Even after reducing the 1977 forecast in
virtually every successive year, it ended up by overestimating
the 1977 experience in the 1late 11976 forecast by a 7 percent
error. It is the consistency of the errors that raises a serious
question as to the reliability of PECO's forecasts in the future.
But PECO has not been alone in overly optimistic forecasts; this
has been the general situation in the electric industry throughout
the nation since the oil embargo.



In the past, with customers paying for Company errors
in forecasts with resulting excess capacity, there has been no
incentive for Company planners to adopt a more responsible and
reliable posture in their forecasts of load requirements. Though
the forecast track record of the Company has been very poor, we
cannot coaclude, under all of the circumstances and in view of
the industry-wide forecast record, that such erronecus forecasts
were the result of jmprudent mamagement policies. We must view
the matter ic light of the conditions prevailing at the time
investmeat may have been, in part, ano over-reaction to capacity
shortage fears encouraged in the past by the Commission itself.

The fact that excessive plant investments were prudent
when made does not necessarily preclude the Commission from
allotting responsibility for their cost. Though the excess
capacity may have not been the fault of the Company or its inves-
tors, as we said in Pa. P.U.C. v. Pennsylvania Power Co., R-77110521
{1978):

Neither was it the fault of the ratepayers.
We must consider such abnormal situation
[excess capacity] to be a busipess risk. We
cannot view as equitable or £fair the placing
of all such risk on the consumer alone.
Investors, as well, in such situation, should
bear a part of the risk.

Even though the- Company, unlike other business enter-
prises, has an affirmative duty to provide facilities to serve
the needs of its customers, its errors in trying te meet such
criteria nmeed not be its sole responsibility, nor the sole respon-
sibility of the ratepavers. Under appropriate circumstances,
there should be 2 sharing of the burden of excess capacity.

The considerations which have a logical bearing upon a
raticnal decision as to whether to make some adjustment because
of alleged excess capacity are almost unsading. Some of which we
are mindful are that:

{a) The increasing length of construction periods
which requires that estimates of capacity be projected further
into the furure. :

(b) The increasing size of base load units which of
necessity result inp wider swings in reserve capacity when they
are placed on line, than has been historically experienced.

{¢) The increased size of base load units has a rational
bearing upon the amocunt of reserve capacity and spinning reserve
which is needed for a2 given utility and even the interconnect
pool to survive a forced outage.



{(d} The historic trade-off between capital <costs and
economic dispatch has been materially impacted by rapidly rising
fuel costs oa the one hand and rapidly rising comstruction costs
on the other, which may have a significant bearing upoa historic
views as to appropriate reserve capacity margins.

(e) The same new socio-economic factors that have
adversely affected the validity of past estimates of growth also
cloud future estimates, i.e. will they continue to moderate
growth below historic levels, as they have in the recent past, or
has their impact been fully experienced with a resultant expected
movement back toward historic growth levels.

These are but a few of the many concerns which could be
enunciated. While we are acutely aware of and concerned with the
financial burden which true "excass capacity" might impose upoa
ratepayers, we are unwilling to make any adjustment based upon
alleged "excess capacity’ based upon the record in this proceeding.

Salem No. 1 Audit

On May 1, 1968, Philadelphia Electric Company, Public
Service Electric and Gas Company {PSE&G), Atlantic City Electric
Company aand Delmarva Power & Light Company executed a two page
"Memorandum of Owners' Agreement, Salem Nuclear Generating Station
No. 1 and 2", to counstruct two 1090 megawatt nuclear units, of
which Salem No. 1, in which PECO has a 42.59 percent interest,
went into commercial operation on June 30, 1977. This memorandum
confirmed prior verbal agreements for the respective companies
made on December 15, 1965 and May 31, 1966. This agreement
stipulated that PSES&G:

shall be responsible for the design,
constructioun and operation of the aforesaid
units. The design and construction of the
aforesaid units are in process aod contracts
with the construction manager and some of the
equipment  suppliers have Dbeen negotiated.
[Emphasis added]

An owners' formal agreement for the two units was not
executed until November 24, 1971, at which time approximately
$150 million had already been expended on the project.

The total cost of the Salem (Nos. 1 and 2} project,
exclusive of AFDC has increased from an estimated 5342 million in
1968 to $1,210 billion. For PECO, as owner of 42.59 percent, the
corresponding figures are $121.6 million to $513.6 million.
Salem No. 1 aand parts of the plant in common are requested te be
included in rate base at $287 milliean.



IT IS ORDERED:

1. That the several complaints are dismissed except as
otherwise indicated herein.

2. That the Respondent is authorized to file within 30
days after the date of entry of this Order, tariff revisions
consistent with our above order, to provide total annual operating
revenues of $§1,150,100,000 (exclusive of revenues from the State
Tax Adjustment Surcharge and the Fuel Adjustment Clause), as
computed and allowed herein at the level of operations endiag
* December 31, 1977. ’

3. That the additional revenues allowed herein in the
amount of $785,894,000 be allocated to customer classes, as desig-
nated by separate tariff schedules, on an equal percentage of
increase basis, over revenues at the level of operations ending
December 31, 1977.

4. That Respondent proceed expeditiously to implement
the power factor monitoring program in accordance with the
provisions of this Order and timely file the reports required.

5. That Respondent transfer the HMLP and FLP customers
described herein to rats schedule GS effective with the next
regular billing cycle after the date of entry of this Order, and
notice all other customers as provided.

6. That Respondent, implement a test demand metered
rate, and to investigate other proposals as previously described
herein and report tha results thereof as directed.

7. That Respoandent, when £iling a revised tariff for
schedule R, make provision for a 1f winter/summer differential in
charges for energy usage over 500 RWH per billing period.

8. That Respondent, when filing a revised tariff for
rate schedule WH, make provision for a differeantial of 1.25¢ per
KWH as between the charge for unrestricted service and the chargze
for the first 400 KWH of off-peak service.

9. That Respondent, when filing a2 revised tariff for
rate schedule R-H, make provision for onlvy a 1.3¢ differential
betwsan charges for the first 100 KWH and the charges for service
from 101 XKWH througn 500 KWH applicable to water heating ssrvice.

10. That Respondent, when £iling revised tariff schedules
for rates PD and HT, redesign the schedules to provide for:



a. a separately stated customer charge set
at average cost;

b. a single demand charge set at average
cost;
c. a single energy charge set at average

cost; and,

d. eliminate the 100 hour provisien in the
minimum charge clause, substituting
therefore the customer charge.

11. That Respondent file detailed calculations at the
.time of filing revised tariffs pursuant this order that clearly
demonstrate that the rates filed complvy with 2ll the provisions
and requirements of this order, to include but mnot limited to,
data as to reveaue increases by customer class and on an overall
company basis. Additicunally, for each tariff schedule, a 1977
bill frequency analysis will be provided or in the absernce thereof,
such other data regarding sales in each rate block of the various
rate schedules as will permit revenue verificatiom, with an
explanation regarding the maaner in which such sales data was
derived. .

12. That Respcndent, may file a detailed recoupaent of
revenues plan for the period from July &4, 1978 to the effective
date of the revised tariffs authorized therein, based upon actual
sales data.

13. That, except to the extent granted in the above
Order, all exceptions toc the Recommended Decision of the Adminis-
trative Law Judge in this proceseding are denied.

14, Upon the filing and zpproval by the Commission of
accepteble tariif rewvisions, as prescribed by the Commission's Order,

the inguiry and investigation at R.I.D. 438 aznd the consolidated complaint
proceeding thereunder shall be terminzted and the record marked closed.

BY THE COMMISSION
/A onen R
C Dz
C. J. ¥cElvee
Secretary
(SZAL)
ORDEX ADOPTED: December 28, 1978

ORDZR ENTERED: February 5, 1979
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Summary Review of Consumer Advocate
Load Forecast

The following is a brief exposition of the numerous
methodological and factual errors contained in the Advocate's
forecast. These include: 1) the employment of inaccurate
assumptions with respect to residential applicance saturations,
miscellaneous appliance growth and the use of erroneous data in
forecasting heating load (PECO St. 10-A, pp. 1-8); 2) employment
of a model for forecasting commercial sales which, in addition
to containing factual errors and unsupported assumptions, is
grossly inaccurate in representing the Company's recent and
current commerical sales level (PECO St. l0-a, pp. 9-17); and
3) assumed expansion of industrial cogeneration-in the PECO
service territory unsupported by any data or analysis related
to that territory (PECO St. 10-A, pp. 17-19). As demonstrated
by Mr. Hoch, PECO has employed in its forecast specific data
applicable to its service territory in each of the above areas,
including residential appliance survey data, data obtained from
direct and continuing contacts with all major industrial customers
and data compiled to reflect the growth in new building structures
in the area (to name but a few). The ESRG forecast, on the
other hand, relies upon a mixture of national and statewide
"data” which are adjusted in various assumed ways to hopefully
make it applicable to the PECO service territory (PECO St. 10-A,

PECO st. 10-B).



In the residential area, the Advocate's forecast
includes a number of simple data errors {most particularly
in forecasting space heating), a number of assumptions as to
residential appliance saturations which are unsupported by
any data drawn from the PECO service territory and a totally
unexplaind projection for miscellaneous usage (i.e. such usage
is not projected on a disaggregated basis, as PECO does, and as
the witness deems essential in commercial forecasting) (PECO
St. 10-A, pp. 3-8; PECO St. 10-B, pp. 1-2). In fact, Advocate
witness Stutz' analysis of residential sales was so cursory
that his initial effort at explaining the differences between
his and PECO's forecast levels was, as he subsequently admitted,

grossly inaccurate (Tr. 2806-2841).

The witness' commercial square footage growth projec-
tion, asserted to be a major difference between the ESRG and
PECO commercial forecasts, is grossly understated. In fact,
PECO has already experienced in & 3-1/2 vear period approximatelw
60% of the full growth predicted by this witness over the

l0~year forecast period (PECO St. 10a, p. 14).

Finally, the witness'commercial forecast represents

a complete break with the historic growth pattern of PECO's

3

commercial sales. In his surrebuttal, witness Stutz admits
this, but attempts to avcid the logical conclusion by assart-

ing that:



"The ESRG model is, by design, a long-
range model.... Thus in the leong run,

through and beyond 1988, to 2000,
the final year of the ESRG forecast, the

ESRG forecast will I believe provide an
accurate guide to the probable pattern
of commercial load growth." (pca st. 32, p. 6)

The witness further noctes that:

"In our view electrical consumption,
particularly in the commercial sector,

{1 £+

is undergoing a historic shift.” (QCA St. 3A, pp.
The witness, however, nas presented no evidence to support

his view that such a shift is occurring.

The witness' projection of increased industrial
cogeneration, the sole difference between his and PECO's in-
dustrial forecasts, must be rejected in light of Mxr. Hoch's
testimony, based upon direct contact with PECO's large indus-
trial customers capable of emploving this option, that such
will not occur. Clearly, in light of its many inaccuracies and
unsupported assumptions, witness Stutz' load forecast should

be rejected (PECO St. 10a, pp. 17-19; PECO St. 10B, pp. 3-4).

Finally, as was also the case with the forecast
submitted by this witness at R.I.D. 438, the commercial section
is entirely dependent upon data as to commercial kilowatt-hour

usage per sguare foot by type of commercial building assertedly

derived from an A.D. Little sStudy. This study, which has not



been published and is not publicly available, could not be
provided by the witness in response to the Company's data
‘request. In fact, it is unclear whether the study has even

yvet been completed. 1Indeed, in PECO's last case, the witness
appeared employing at "earlier version of the A.D. Little
Study." The A, D. Little Study of that day, also not published
and unavailable to the Company, was revised during the course
of the proceeding, and has apparently been revised again. No
one apparently knows whether these revisions will continue,

nor can the accuracy or meaning of the study or the witness'
employment of it be determined for the record (Tr. 2848-2865).
As approximately 30% of the witness' forecast sales are entirely
dependent upon this study, it would be a gross denial of the
Company's due process rights for the Zdvocate's forecast to be
employed for any purpose in this proceeding. Clearly, the

Advocate's forecast must be disregarded.






APPENDIX E

Portions of Initial Brief
Filed By Philadelphia Electric
Company at Dockeit No. R-79060865
Which are Relevant to the $25 Million
Rate Base Adjustment For Excess
Capacity (pp. 46-55; Appendix B}.
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Edison's historical planning was extravagent
or imprudent such as would necessarily have
resulted in excessive or unnecessary
generating capacity being available at a
time in the future. Even assuming arguendo
that unneeded capacity was &vailable in

the Edison system during the test period,
this fact proves nothing with respect to
Edison's prudency in the planning and
construction of additional capacity." (at
p. 53)

The adjustments proposed in this case should similarly be

rejected.

cC. The Recommendation of Certain Complainants that
construction of the Limerick Nuclear Generating
Station should be terminated is without rational
basis and should be rejected.

Consumer Advocate witness Shakow, Keystone Alliance
witnesses Nogee and Bresliow and Limerick Ecology Action witness
Dufour each assert that proper generation plant expansion
planning requires termination of construction at PECO's Limerick

Nuclear Generating station.l3/ In addition, witness Shakow

13/ During the hearings, PECO moved to strike all or poriions
of the testimony of each of these witnesses. The
Administrative Law Judge denied each of these Motions (Tr.
2883, 3492, 3522, 4073, 4215-16). The Company will not
reargue its position in this Brief. However, it adheres
to the views expressed in these Motions and, if necessary,
will pursuve them before the Commission. A demonstration
of witnesses Nogee, Breslow and Dufour's lack of
gualifications to express the opinions stated in their
testimenv and the many erroneous assumptions contained
therein can be founéd in their cross—-examination (Tr. 3476-
3516, 4071-4078). '
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recommends the adoption of an "economic reliability criterion"
which he asserts produces an optimum reserve capacity of 1l4-

22% for PECO (OCA Sts. 4 & 4A).

Witness Shakow, whose principal employment prior to
his present position was as a self-employed food wholesaler
(i.e. from 1970-75), has had since 1975 limited experience in
"critiquing” principally utility load forecasts, but also on
one, possibly two, occasions a utility capacity plan (OCA St.

4, pp. 1 & 2; Tr. 2886-2892). Employing a computer model (i.e.,
the ESGEM Model) which compares the witness defined "total social
coests" for a "PECO planning case" (i.e, Limerick) versus an
"ESRG planning base case" (i.e., 1500 mw of coal facilities)

at various reserve capacity levels, Dr. Shakow testified to

the following conclusions: 1) the PECO capacity plan is biased
in favor of base load units, as opposeé to cvcling units, and
particularly nuclear base lcad unitsli/and 2) PECO employs an
excessive service reliability criterion in its generating plant
planning. To rectify these errors, he recommends that
construction of Limerick be terminated and that PECO plan in

future years for a reserve capacitv level of between 14 and

14/ The witness' conclusion that PECO's plan is "biased" toward
base load generation is curious in that witness Shakow
himself recommends the addition of 1500 mws of base load
coal plant, and not a single mw of cycling capacity { Tr.
1982).
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22 percent (OCA St. 4, pp. 3-4).

I

The principal problem in analyzing the fallacies in
witness Shakow's recommendations is where to begin. His
recommendations, in additien to being unsupported and in obvious
error, are often internally in conflict. The witness'
explanation of how certain of his conclu;ions have been reached
varies as between his direct testimony, his cross-examination
and his surrebuttal testimcny. Perhaps it is best to start
by stating that the analytic procedures . employed in the ESGEM
program are simplistic and in error, the witness' data

assumptions are shockingly inaccurate and many intermediate

judgmental conclusions are completely without support,

As examples only of the witnesses many methodological
and factual errors, two of the most fundamental will be briefly
stated. A collection of the more substantial of the remainder
is set forth in Appendix B. Mr. Emil Kasum, PECO's Chief System
Planning Engineer and head of its System Planning Division,

testified as to these errors.l3 of principal significance,

15/ Mr. Kasum has had many years of experience in electric system
planning. He has served as PECO's Chief System Planning
Engineer since 1971 and has been a member of its System
Planning Division for 29 years. An electrical engineer,

Mr, Kasum is a senior member of the Institute of Electrical
and Electronic Engineers, a member of the Committee on Power
System Planning ané Dispatching of the Us-USSR Technology
Engineering Program, is Chairman of the Generation
Subcommittee of the Svstem Planning Committee of the Edison
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witness Shako@'s analysis is based upon an lappropriately short
planning pericd (12 vears) and relies upon an inegact
interpolation procedure in the computation of social costs (Tr.
2910-13). Obviously, and as explained by Mr. Kasum, selection
between available generating plant alternatives must be made

on the basis of their comparative costs over the entire life
span of the units being considered {i.e. approximately 30-35
years) (PECG St. 15, pp. 5-6]). Second, the witness has included
a 600 mw coal plant and Salem 2 capital costs in his calculation
of total social cost for the PECO construction plan. In fact,
PECO's present capacity plans do not include thg 600 mw unit
employed by the witness. Moreover, he has not included the
Salem 2 capital costs in the calculation of his plan's total
sccial cost though he employs the unit (PECO St. 15, pp. 28-

29).

But even ignoring these errors, the witness himself
agrees that his major conclusion is in error (i.e., termination
of Limerick's constructicn) if two of his principal assumptions

are rejected. These assumptions are 1) that "full" rather than

Continuegd

Electric Institute, is a member cf the Electric Industry
Technical Committee to aid and advise DOE on the powar system
reliability studyv mandated by PURPA and is a member of the
National Power Grid Study Task Force of the National Electric
Reliability Council (PECO St. 15, pp. 1-2}.
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“incrementalJ costing analysis is the apprepriate methodology
for selecting between generating plant construction alternatives
and 2) that the Limerick Plants will cost somewhere between

$4.2 billicn and $7 billion (as compared to the Company
determined cost of $3.1 billion and depending upon which of

the witnesses' cénflicting figures is accepted). If these
assumptions are inaccurate, then indeed, even witness Shakow
agrees, the recommended termination of Limerick plant
construction is in error (OCA st. 4, pp. 19-21A, 32; Tr. 2935-

2955) .,

Incremental cost analysis refers to recognition in
long-term planning of the fact that certain decisions have
already been made and their cost or investment conseguences
cannot now be reversed. Applying this principal to Limerick,
it requires recognition of the fact that PECO has already
invested $1.2 billion in Limerick. Under almost any planning
scenario, other than that of witness Shakcw, sunk investment
costs are excluded from consideration in analvzing the costs

of available alternatives.

Witness Shakow argues that full costing should be
used as this analysis more accurately reflects the position

0f ratepayers who are not presently supvorting any part of the
Limerick investment, and because that investment might be

recovered through sale of the unit or bv means of tax write-
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offs. The iﬁaccuracy of witness Shakow's view of ratepayers'
best interests is discussed below. As for the possibility of
the plant's sale or tax write-offs, the witness admitted that

he made no analysis to determine whether PECO's investment could
in fact be recovered by either of these alternatives. Both

Mr. Kasum and Mr. Paguette uneqguivocally testified that such
recovery was not even & remote possipility (PECO st. 15, p.

28; PECO St. 15-A, pp. 4-5; Tr. 3814).

The gross impropriety of witness Shakow's position
is obvious from the fact that he alters it (i.e., Limerick should
be completed) if the Commission were, in directing that the
plant's constructicon be terminated, also to direct that PECO
recover from ratepayers its existing investment in the plant.
Clearly, for both reasons of eguity to investors and economic
rationality, the comparison in question can only be made by

employment of an incremental analysis (Tr. 2945-2946).

PECO's cost estimate for the completed Limerick plant
on a 1985/1987 schedule is $3.1 billion, based upon the $1.2
billion which has been expended to date in completing
approximately 50% of the plant and detailed cost estimates by
the plant's engineer/constructor. PECO computes the Shakow
cost estimate  as $4.2 billion employing the ESRG LOW case
assumption (i.e., $1994/kw x 2110 mw Limerick capacity} and

$4.9 billion employing ESRG High case assumptions {i.e., $2321/kw
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x 2110 mw), including a $1 billion overstatement due to
uncontradicted AFUDC calculation errors. {OoCaA St. 4, Ex. DS-
E, sheet 5; PECO St. 15, pp. 20-22). This Limerick cost range
was confirmed by witness Shakow during his cross-examination
(Tr. 2959). In his surrebuttal, the witness advances a new
cost estimate for Limerick of $7 billion (which estimate cannot
be derived from any of the cost/KW figures stated in his Ex.

DS-E)} (OCA St. 4A, p. 8).

Witness Shakow's $7 billion figure obviously lacks
credibility given that the Limerick plant is already 50% complete
at approximately 17% of his total estimated cosé. The estimate
further lacks credibility when compared to PECO's plant specific
cost estimate. The Shakow estimate is derived from a generalized
equation {(i.e. the Komonoff equation, see Appendix A for

discussion) (CCA St. 4, pp. 44-52).

This equation, and the data upon which it is based, were
developed by a Mr, Komonoff, who was not produced for
examination. Moreover, Mr. RKomonoff's study, obtained by witness
Shakow in a "private communication," also could not be produced
for evidentiary examination as the material had "not yet been
copyrighted." For this Commission to rely upon conclusions
directly dependent upon a study whose production was refused,
which study was prepared by an individual whose qualificaticns

have not been subject to examinaticn, would be a gross denial
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of PECO's right to due process of law and would make a mockery

of the hearing process (Tr. 2959-2971).18/

To demeonstrate the inaccuracy of witness Shakow's
generating plant expansicn cost comparison, Mr. Kasum
recalculated the comparison employing consistent methods and

cest assumpticons. The results of this calculation, which for

simplicity employs witness Shakow's erroneous twelve-year
planning period and does not- penalize his lower reliability
with his unsupported "curtailment costs," demonstrates that
there is a substantial cost penalty to the ESRG proposal (PECO

:

St£. 15, pp. 29-34).

If there were any doubt as to the gross impropriety
of witness Shakow's recommended terminaticn of Limerick
construction, such doubt must be dispelled by a recognition
of the consequences of Commission adoption of that

recommendation. As testified by Mr. Paquette, 1f construction

16/ Because of this denial of its due process rights, PECO moved

to strike this portion of the Shakow testimony. The ALJ
denied that motion at the close of the record (Tr. ).
PECO adheres to the position stated in its motion and will
renew that motion vefore the Commission if required. The
witness' assertion that the Xomonoff data was "verified

by mvself" is obviously untrue as the witness was unable
t0 state the source c¢f the data, the methods employed in
adjusting it to a2 1979 dolliar base, andé could not even
successfully complete the equation's mathematical
computations (Tr. 2959-2977).



at the Limerick plant were terminated and the Company's
investment in that plant could not be recovered by its sale,

as the evidence demonstrates would be the case, the Company's
capital loss as the result of that action, net of income tax
write-offs assuming that such would be available, would be $700
millicn. When written off against the Company's present book
common equity investment of $1.6 billion, the resulting reduction
in the value of the Company's common equity shares would be

44% (Tr. 3814-16). 1In terms of the present market value of

those shares, that would represent a decline from $14 to $6

per share {Tr. 381i3).

Clearly, in the wake of such a financial disaster,
the Company would for many years be unable to raise all forms
of capital investment, even assuming it could continue as a
viable entervrise. Continued safe and reliable electric service
in the Company's service territory would become an impossibility.
Even ignoring the gross confiscation of investor's cepital and
the uncontradicted record evidence of the substantial future
energy cost savings which the plant will produce, the recommended
Limerick construction termination is clearly not in the best

interest of PECC's customers.

Cnly three observations are reguired with respect

to witness Shakeow's second conclusion, i.e., that the proper



reserve capacity for PECO is between 14 and 22%. They are:

1} the conclusion is derived by employing a different reliability
standard (an "economic criterion") than has historically been
emploved by PECO, 2) witness Shakow again admits that the 1l4-

22% conclusion is accurate only where the full costing analysis
and cost assumptions discussed above are accepted, 1.e., 1if

PECO cost assumptions are employed a 30% reserve capacity results
even under the Shakow revised criteria; and 3) the conclusion

is mathematically in error éven if the witness' approach is
zccepted, his calculaticns in fact supporting a 22-30% reserve

margin (i.e. see footnote) (OCA St. 4, pp. 4 & 25; PECC St.

15; Tr. 2528).%%/

17/ Mr. Kasum demonstrated that the approoriate reserve margin
Eor the PECO system is somewhere between 22 and 30% even
based upon witness Shakow's analysis. 1In his surrebuttal,
witness Shakow seeks to rebut Mr. Kasum's demonstration.
The numbers he advances are not supportive of his position
(OCA St. d4a, p. 7). The two~element partial sums, referred
to by Dr. Shakow, are an indication of the average annual
cost which would be employed in interpolation analysis to
obtain total sccial costs. These are lowest for the 30%
margin {i.e., 14% reserve: 1981 + 1987 = 1173.7 and 1987
+ 1992 = 1131.5, whereas 30% reserve: 1981 + 1887 = 1166.8

and 1987 4+ 1992 = 1129.7). The column sums are irrelevant.
The cost figures are, in any event, inconsistent with those
advanced in the witness' original testimony. (PECO St.

15, p. 15; oCa~4, Ex. C, Sheets 8 & 12).
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APPENDIX B

Summary of -Significant Methodological,

Statistical and Factual Errors in

Consumer Advocate Capacity Planning
Analvsis

Mr. Emil Kasum, PECC's Chief System Planning
Engineer, explained that ESGEM, the computer model employed
by Consumer Advocate witness Shakow in his capacity planning
analvsis, is a simplistic and completely inappropriate basis
for making judgments between alternative generating plant
programs (PECO St. 15, pp. 4-8). As admitted by witness
Shakow, ESGEM fails to properly depict either the system
reliability or cost consecuences of PECQO's membership in PJIM
(i.e. modeled "only in the crudest way," Tr. 2956). This is
a significant failing given that 20% of Shakow's total social
cost results from interchange transactions. ESGEM incorrectly
models (i.e., in fact ignores) pumping energy reguired to
operate PECO's Muddy Run Pumped storage facility. This energy
is a2 significant contributor to PECO's need for base lcad
generation. ESGEM is further admittedly inaccurate in its
modeling of the effects of generating plant maintenance outages

upon service reliability and needed reserve capacity (Tr. 29553-58).

Even without regard to methcdological problems,
witness Shakow's social cost comparisons are ripe with outright
errors. For example, in computing the total social costs of
the ESRG construction plan, witness Shakow employs, ignores

(i.e. retires) and reemplovs (i.e. unretires), PECQ's existing



generating units as appropriate to meet his chosen reserve
capacity goal at the lowest possible cost. 1In realitv, PECO
lacks sucﬁ flexibility eﬁégﬁt at substantial cost whicnh is not
recognized in the Shakow analysis (PECO St. 15; D. 13; Tr.
2985-88). The witness further computes total social cost

for his "ESRG/ESRG‘LOW/ESRG Planning" case empleying different
reserve reliability goals in the several years analyzed on his
Table I (for example 1981-14%; 1987-22% etc.). Such planning
flexibility does not exist in the real world (OCA-4, p. 7;
Tr, 2929-30). He further assumes continued operation through
1992 of eight old PECC generating units (15321 mw) which will
have exhausted their useful lives and are scheduled for retire-
ment in the mid-1980's. These units, which are oil-

burning planté, are operated in the Shakow analysis at 60-80%
capacity factors despite their age and high operating costs
(PECO St. 15, pp. 13-14; Tr. 2984-85). A further inaccuracy in
the witness' calculations arises frém ignoring the effects

of the investment tax credit and acéelerated‘depreciation

in reducing the costs of capital intensive generating planﬁs
(i.e. the former of which can give rise to a tax credit of

up to 10% of total construction cost) (PECO St. 15, pp. 28-29;

Tr. 2918-19).

As noted by Mr. Kasum, the Komonoff ecuations
emploved to estimate Limerick and generic plant capital costs
are extremely imprecise. Results could vary by an order of
magnitude of "ten or more" and still procduce future plant costs

as compared with the plant data on which the eguaticns are based
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within thé range of statistical accuracy employed by Mr.
Komonoff-. The cost estimates produced by the Komonoff nuclear
equation exceed estimates from other reputable sources, includ- .
ing the Nuclear Regulatory Commission and Nuclear Plant Engineer/
Constructors by an order of magnitude of three (PECO St. 15,

pp. 16-17). Althcugh this record does not have the benefit

of a direct examination of Mr. Komonoff's qualifications, in

a recent New Mexico proceeding, that Commission rejected a
similar analysis because of "his demonstrated lack of engineer-
ing expertise” and "numerous unsupported assumptions and calcu-

lations" (Tr. 2963-64),

Witness Shakow emplovs & higher assumed infla-
tion fate in his cost assumptions than does PECO. This
higher inflation rate, while it inflates the relatively small
amount of costs teo which the rate is applied (i.e., only non-
fuel overating and maintenance costs}) at a more rapid rate than
does the PECO rate, is principally important because it produces
a higher "discount rate" under the witness' methodology which
deflates all costs at a more rapid rate than that of PECO.
Thus, regardless of which inflation rate is correct, the mathe-
matical effect of comparing, as does the witness, the social
costs in 1979 real decllars of the PECO planning case based upon

a low inflation rate compared to the ESRG case based upon &

high inflation rate, i1s toc substantially prejudice the result
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in favor of the ESRG case (PECO St. 15, pp. 26-28}.

‘Turning to the witness' reliability calculations,
even accepting the witness' unsupported curtailment cost figureé
(Tr. 2998-3001), his computations understate curtailment costs

associated with his proposed reserve margins as he ignores

limitations upon the Company's ability to react to capacity

shortages (PECO S5t. 15, pp. 8-13). The witness also understates
the amount of blackouts and other curtailments which he

proposes by stating these as "days” during a ten-year period,
the implication being that the stated values are equivalent to

the one day in ten year employed in the Company's reliability

criterion. As noted by Mr. Xasum, and as admitted by the
witness, this is not in fact the case and a one day in ten year
curtailment under the witness{ method of measurement indicates
greater curtailment then under the Company's reliability criter-
ion by an order of magnitude 0of six or more (PECO St. 15,

». 8, Tr. 29%93-98}.






APPENDIX F

FPull 7Text of Administrative Law
Judge Klovekorn's October 29, 1979
Order Granting Motions to Strike
Testimony Relating to the Construction
of Salem Unit No. 1



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission
V. : R-79060865

Philadelphia Electric Company

ORDER GRANTING MOTIONS TO STRIKE

On October 23, 1979, counsel for the Consumer Advocate and
counsel for CEPA, et al., filed motions to strike PECO statement, No. 11
(testimony of Stephen A. Mallard) and all supporting exhibits and sched-
ules and that part of PECO Statement No. 9 (testimony of Vincant S.
Bayer) beginning with the last answer on page 6 and continuing up to the
first question on page 9. A brief in opposition to these motions was
filed by Philadelphia Electric Company. Oral argument on the motion was
held October 25, 1979, The testimony sought to be stricken relates to
management practices during the construction of Salem Unit No. 1.

Section 332(b) of the Public Utility Code permits the exclusion
of irrelevant, immaterial or unduly repetitious evidence. After comsider-
ing these motions, I conclude that the testimony in question should be
stricken. In the last Philadelphia Electric rate case (R.I.D. 438) the

Commission fully considered PECO's management practices with regard to



the construction of the Salem No. 1 project. The Commission after an
extended discussion (see mimeo, pp. 153-17) made the following fianding of
fact: ''that PECO exercised unacceptable imprudent management practices
in regard to its engagement in, and its total abdication of responsi-
bility for the management of the construc—-tion of the Salem Neo. 1 project."”
l“Thehgpmmission held PECO accountable for $10.5 million of the costs of
Salem No. 1, costs which would not have been incurred had prudent manage-
ment been exercised.

The movants point to these findings and conclusions and argue

that- the doctrine of res judicata stops the company from relitigating

this point. The doctrine of res judicata precludes the same parties

from relitigating controversies which have already been finally determined
by a court of competent jurisdiction. Since there is no question that
the Commission has already considered this matter in R.I.D. 438, strict
application-of the doctrine was seem to support the movants' arguments.

The company argues, however, that the doctrine of res judicata does not

apply to rate cases. The company's statement is overly broad. It is
true that the courts in this jurisdiction have held that certain elements

of a rate case are not subject to the principles of res judicata, e.g.

Duquesne Light Co. v. Pa. P.U.C., 176 Pa. Super 568 (1954); Pennsylvania

Gas and Water Co. v. Pa. P.U.C., 33 Commw. Ct. 143 (1977). It makes




sense certainly that the fair value finding in one proceeding should not
be binding on a subsequent proceeding; so also a rate of returﬁ finding
should not preclude relitigation of this questien in a subsequent pro-
ceeding. These items are constantly changing due to changed circumstances.
But when, as here, the Commission makes a finding involving
certain definite factual issues, which are not subject to change, there

is no reason why the doctrine should not apply. See Allegheny Steel Co.

v. N.Y.C.R. Co., 324 Pa. 353 (1837). As Frofessor Davis stat2s in his

treatise on Administrative Law, the doctrine of res judicata should

apply in varying degrees to administrative determinatiens. Davis,

Administrative Law, §18.12. As noted above a fair value or rate of

return finding should not be subject to res judicata. A policy determina-

tion, such as whether the effective tax rate or the statutery tax rate
should be used in computing the tax liability of a utility which is part
of a corporéte entity filing a consolidated tax return, similarly is an
inappropriate area to apply this doctrine. The flexibility essential to
the administrative process would be lessened if peolicy determinations
were frozen in time. But here we are dealing with a limited number of
past events., The Commission considered these facts and concluded that
PECO's management was unsatisfactory. The policy considerations under-

lying the doctrine of res judicara, i.e. finality te litigation, prevention




of needless litigation, avoidance of unnecessary burdens of time and
expense, make this specific case an appropriate one for the application
of this doctrine. There is no claim of changed circumstances; indeed,
much of the testimony sought to be stricken was considered and rejected
by the Commission in R.I.D. 438. The company's claims, however, that it
did not have time to present an adequate case in that proceeding. This
argument should have been addressed to the Administrative Law Judge and
1/

the Commission in R.I.D. 438.

The company alse claims that it must relitigate this issue in
order to preserve its rights to appeal the Commission's earlier decision.

This argument is unpersuasive. Since it has been held that a judgment

may be £inal for res judicata purposes even though the time to appeal

that judgment has not yet run, Reed v. Allem, 286 U.S. 191 (1932), I

find no basis to support the company's position.

Tﬁis decision is limited solely to those parts of the testi-
monies of witnesses Boyer and Mallard which involve PECO's management
practices in connection with the construction of Salem No. 1. Since
this gquestion has already been considered by the Commission in R.I.D.
438, it is not at issue in this proceeding. The testimony and supporting

data are, therefore, immaterial to this proceeding.

1/ It is also to be noted that there were no statutory time constraints
on the parties in that case.



Therefore,
It is Ordered:

That to the extent consistent with the above Order the motions
to strike filed October 23, 1979 by the Consumer Advocate and CEFA,

et al., are granted,

7 g
Ci::;/ ?; pﬁ/J. Klovekorn

Administrative Law Judge

Dated: QOctober 29, 1979
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IT.

IIT.

IvV.

COUNTER-STATEMENT OF QUESTIONS INVOLVED

Does the record contain substantial evidence to
support the Commissicon's conclusion that PECO's
reserve capacity is so excessive that not all

of it is used and useful in the public service?

[Answered in affirmative below.]

Was it appropriate for the Commission to apply the
doctrine of res judicata to an issue which depends
on facts which will not change and which was
decided in PECO's last rate case?

[Answered in affirmative below.]

Does the record contain substantial evidence to
support the Commission's reduction of cash working
capital by accumulated debt interest?

[Answered in affirmative below.]

Does the record contain substantial evidence to
support the elimination of most of PECO's minimum
bank balance claim, due to the duplication of
PECO's working capital and bank balance claims and
also due to lack of need and use?

[Answered in affirmative below.]




SUMMARY OF ARGUMENT

The Commission's excess capacity adjustment was
based on its weighing of the testimony cof three Consumer
Advocate witnesses on the subjects cof load forecasting,
reliability requirements and excess capacity. PECO's argu-
ments are based on its own testimony, which disagrees with
the testimony of the Consumer Advocate witnesses but which
was rejected by the Commission. There is no legal necessity
to establish the imprudence of PECO's historic construction
decisions, because the evidence supports the conclusion that
some of PECO's generating capacity 1s not presently used and
useful in the public service,

The doctrine of res judicata should ‘be applied to
a rate case issue if the legal criteria of res judicata are
met, when the rate case issue is one which should not be
reexamined in every rate case. The Commission properly
refused to allow relitigation of whether $10.5 million of
investment in the Salem 1 Nuclear Station was unreasonable.

This Court should for the fourth time affirm the
Commissicn's reduction of cash working capital by accumulated
debt interest which is collected monthly from ratepayers,
disbursed semi-annually to bondholders, and used by the
company in the interim period.

The Commission's reduction of the minimum bank

balance claim is supported by PECC's own evidence. Where




the same funds are used for cash working capital and minimum
bank balancgs, PECO should not earn a double return on those
funds. In addition, PECO did not meet its burden of proof

to establish tﬁe need for its minimum bank balances.




ARGUMENT

I. SUBSTANTIAL EVIDENCE SUPPORTS THE COMMIS-
SION'S CONCLUSION THAT PECO'S RESERVE
CAPACITY IS SO EXCESSIVE THAT NOT ALL OF
IT IS USED AND USEFUL IN THE PUBLIC SER-
VICE.

A, There is substantial evidence
in the record establishing that
at least 748 megawatts of PECO's
capacity are not regquired to
provide adegquate and reliable
service to PECO's ratepayers.

PECO's installed average reserve capacity from
1975-1979 was 35% (Exhibit VSB-2, pp. 6,8. R. 139a, l4la).
The Commission determined that such a high level of reserve
capacity was not necessary. All 35% was above and beyond
the level of the peak demand of PECO's customers., The
guestion presented is whether there is substantial evidence
to support the Commissicn's finding that not all cf PECO's
investment in generating plant is used and useful in the
public service.

The Commission's excess capacity adjustment was
based primarily upon the testimony of Thomas Weiss, a public
utility rate consultant who testified on behalf of the
Consumer Advocate. Mr. Weiss is a registered professional
engineer with considerable experience in capacity planning
who has previously testified before the Federal Energy

Regulatory Commission on electric rate base matters (OCA

Statement 5, pages 1-3; R. ll94a-1196a). Mr. Weiss' testimony

—— B e o et T — - mr maam—m—mmr e 4 s



regarding his recommended rate base adjustment of $25,043,000
is at pages 6-19 of his testimony (R. 1199a-1212a). Apart
from a challenge to his qualifications which merely inveolves
a dispufe as to what.numbers should be used'in calculating
reserve capacity (PECO Brief at 28, n. 14), PECO does not
directly challenge Mr. Weiss' testimony. The bulk of PECO's
argument is against the testimony of Dr. Shakow, upon whose
testimony Mr. Weiss in part relied.

The very scope and detail of PECO's criticism of
Dr. Shakow's findings indicates that those findings ére
indeed substantial evidence, and substantial evidence is all
that is required for this court to affirm the Commission.
2 Pa..S. §704. PECO's assertions that Dr. Shakow's reliabil-
ity criteria wouid lead.to numerous voltage reductions or
blackouts is based on PECO's testimony. Dr. Shakow, an
expert with considerable experience in load forecasting (OCA
Statement 4, pages 1-2, R. 928a-929a), disagreed. He testi-
fied that his recommended reserve margin of 14-22% would
vield a reliability of less than one day in ten years for
partial blackouts (Statement 4,.page 4, R. 93la). His
analysis determined what reserve capacity would be cheapest
for ratepayers, and included the costs of blackouts (QCA
Statement 4, pages 9-11, R. 936a-938a), emergency power
purchases and voltage reductions (pages 15-18, R. 942a-945a).

PECO obviously disagrees with Mr. Shakow's conclusions, and




presented conflicting testimony. This conflicting testi-
mony was rebutted by Mr. Shakow in his surrebuttal statement,
OCA Statement 4A (R. 1055a-1063a).

The Commission was presented with conflicting
evidence and opinions. PECO's arguments against the testi-
mony of Mr. Weiss and Dr. Shakow all go to the question of
whether their testimony or PECO's testimony was more accurate
or more worthy of belief. PECO has by no means shown that

there is no substance to the Consumer Advocate's testimony.

The Commission's adjustment is also based on the
load forecast submitted by Dr. Stutz, also presented by the
Consumer Advocate {Commission order at 11-12, Petitioner's
Brief Appendix A; Consumer Advocate Statemen£ 3, R. 703a-732a;
Consumer Advocate Exhibit JS-4, R. 733a-836a). PECO's
argument against Dr. Stutz's substantial evidence is again
based on its own witnesses' disagreement with it. Dr. Stutz
also provided surrebuttal testimony which added to the
weight of his evidence (Statement 3A, R. 837a-849%a). The
Commission must be affirmed, regardless of PECO's or this
Court's opinion as to the weight of the evidence, if there
is substantial evidence underlying. the Commission's decision.

Johnstown-Pittsburgh Express, Inc. v. Pennsylvania Public

Utility Commission, 5 Pa. Commonwealth Ct. 521, 525, 291

A.2d 545, 547 (1972).




PECO stresses the fact that a capacity level of
less than 7,483 megawatts would require it to buy additional
capacity under a contract between PECO and the other util-
ities in the PJM power pool. The record supports the Com-
mission's rejection of the PJM reserve requirement as the
floor of PECO's needed capacity. In Trial Staff State-
ment DMB/EMB-1, pages 7-12 (R. 676a-68la), Trial staff
witnesses David M. Boonin and Eileen M. Barrett criticized

‘ the contractual reserve margin set by the PJM Management
Committee. That reserve margin in part depends on the
forced outage rate of each company (Exhibit VSB-2, Appen-
dix E; R. 192a-194a). PECO's forced outage rate has been
consistently higher than the PJM average, which is due in
part to a cutback in maintenance expenses and to a tendency

not to repair units quickly because of the existence of a

very comfortable reserve margin (Statement DMB/EMB-1, pages
11-12; Tr. 718; Tr. 720; R. 680a-68la; 2l1l6a; 217a). Thus,
slower repairs increase the capacity reguirement which in
turn increases the likelihood of slower repairs.
Furthermore, the contractual reserve requirement
is based on the peak demand forecasts of PECO and the other
PJM companies (Exhibit VSB-2, Appendix E; R. 192a-194a),
which, as admitted by PECO's witness Mr. Kasum, have been
too high for years (Tr. 3533, 3536; R. 657a-658a). The
Commission was, therefore, justified in rejecting the PJIM
contractual reserve level because it, too, overstates the

need for capacity.




A further reason for rejecting the PJM contract is
that utility companies can be expected to promote their own
self-interest. The PJM system as a whole is blessed with a
good deal of excess capacity (Exhibit VSB-2, éages 7-8; |
R. 140a~l4la). The member companies can be expected to
contract among themselves for as high a reserve margin as a
regulatory commission could be persuaded to accept. The
Commission is not bound by an agreement among utilities.

PECO argues that the Commission’'s order is in-
consistent, because it adopted ALJ Klovekorn's opinion
which, in turn, had criticized Dr. Shakow's study. That
criticism, however, was a minor aside in Judge Klovekorn's
opinion on the Limerick Nuclear Generating Station. The
main thrust of the opinions of the Judge and the Commission
was that this rate case, occurring in the middle o¢f the
construction of Limerick, was not an appropriate time to
decide whether rate base adjustments should be made to the
Limerick plant.. {Recommended Decision at 61-62; R. 42a-43a}.
The criticism of Dr. Shakow's study was clearly more a
dictum than a finding, in an eighteen page discussion which
recommended not making a current decision.

At p. 34-36 of its brief, PECC argues that the
Commission must be reversed because it did not discuss and.
rebut PECO's rebuttal testimony presented in oposition to
the Consumer Advocate's testimony. There is no such require-

ment. The Commission has clearly adopted the calculation of




Mr. Weiss, the reliability criterion of Dr. Shakow, and the
lcad forecast of Dr. Stutz {Order at 11-14, Petitioner's
Brief Appendix A), so there is no confusion over what the
Commission did. The Commission is not required to rebut
explicitly every argument made against each position upheld
by the Commission, when the Commission's choice of actions

is fully explained on the record. UGI Corp. v. Pennsylvania

Public Utility Commission, Pa. Commonwealth Ct. .

410 A.2d4 923, 934-935 (1980). PECO also argues (Brief at
36-37) that the Commission should be barred by its decisions
in earlier cases, many involving different companies and all
involving different facts, with respect to excess capacity.
The Commission's findings of what is presently used and
useful simply dc not apply to later cases or other companies.

Cheltenham & Abington Sewerage Co. v. Pennsylvania Public

Service Commission, 122 Pa. Superior Ct. 252, 264-265, 186

A. 149, 156 (1936), quoted at P. 45 of PECO's Brief. The
Commission is empowered by 66 Pa. C.S. §1311 to value and
revalue from time to time the fair value of the property of
any public utility, and has simply done so in this case.
There is additional support in the record for the
Commission's finding of excess capacity. In Statement DLB-1,
pages 13-20 (R. 660a-668a), Trial Staff witness Donald L.
Birx recommended the disallowance of 500 megawatts of
capacity from the equity component of return on investment,

based on his opinion that the 588 megawatt difference



between PECO's reserve and the PJM requirement was not
necessary for reliability (pp. 16-17; R. 664a-665a). In
Statement DMB/EMB-1 (R. 669%a-685a), Trial Staff witnesses
David M. Boonin and Eileen M. Barrett presented an alternative
recommendation treating 850 megawatts of capacity as excessive
for the needs of PECO's ratepayers. Witnesses Boonin's.and
Barrett's reqommendation was to impute additional revenue to
PECO due to the excess capacity, but their 850 megawatt
excess could just as well have been removed from rate base.
The adjustment adopted by the Commission removed only 748
megawatts from rate base.
B. The Commission was not required

to find that PECO's decisions to

build its plants were imprudent

when made.

The Commission's adjustment to rate base of

$25,043,000 was based on its finding that 748 megawatts
of PECC's capacity are not currently necessary to pro-
vide adeguate and reliable service to PECO's ratepayers
(Order at 13-14, Petiticner's Brief Appendix A}. The Com-
mission did not question the prudence of PECO's management
decisions when the units were constructed; PECO's argument
that its construction program was prudent is therefore
irrevelant. If capacity is not presently used and useful,
it does not matter whether it was properly constructed many
years ago. The Commission's duty to value public utility

properly is a duty to value it as of the end of the

- 10 -



test year, not as of the date the property is constructed.

See City.of Pittsburgh v. Pennsylvania Public Utility Com-

mission, 187 Pa. Superior Ct. 341, 348-349, 144 A.2d 648,

653 (1958); Citizens Water Co. v. Pennsylvania Public Util-

ity Commission, 181 Pa. Superior Ct. 301, 306, 124 A.2d 123,

125 (1956), and cases cited therein.

PECQO's position is that a utility merely needs to
establish that its investment in rate base was prudent at
the time of the investment, and that such prudence automati-
cally establishes that the plant will be used and useful for
an unspecified period of time, presumably until the utility

decides to retire it. PECO cites Bell Telephone Company v.

Pennsylvania Public Utility Commission, 47 Pa. Commonwealth

Ct. 614, 408 A.2d4 917 (1979) to support its argument that

rate base inclusion is determined on the basis of conditions
when a company decides to construct plant. That case actually
holds that the "used and useful" nature of property (in that
case, construction work in progress) is properly decided by
the Commission based on conditions at the time of the rate

case, PECO also cites UGI Corp. v. Pennsylvania Public Util-

ity Commission, Pa. Commonwealth Ct. ., 410 A.24
923 (1980). In that case this Court held that the Commission

properly excluded from rate base wells which were prudently

drilled but proved to be dry. Alsc, as noted by the Court:

- 11 -




In the area of adjustments to rate
base, the Commission has wide dis-
cretion. Duquesne Light Co. v.
Pennsylvania Public Utility Commis-
sion, 174 Pa. Super. 62, 69-70, 99
A.2d 61, 69 (1958).

Pa. Commonwealth Ct. at , 410 A.2d at 929.

The Commission in the question at hand has not disallowed
any expense, so the question presented is not whether an
expense was reascnably incurred, as were the gas storage
project feasibility studies in the UGI case. The question
presented here is whether PECO's excess capacity is pres-
ently used and useful, and is therefore analagous to the dry
hole investments in UGI. Reasonably incurred expenses
should be allowed, but rate base which is not used and
useful should not earn a return.

The case at hand represents a situation, similar
to tHe dry holes in UGI, where it has not been established
that PECO was imprudent in building its plants, but it has
been established that PECO is saddled with more capacity
than 1t needs to provide adequate service. The guestion
that must be answered is who must bear the loss, when manage-
‘ment in the past made a series of decisions which .turned out
to be wrong. The Commission in this case has provided a
sharing of the burdens of the wrong decision between the
investors, who are ultimately responsible for management's
decisions, and the ratepayers, who realistically have no

choice but to buy electric power from PECO at whatever price




iz set by the Commission. This sharing was accomplished by
removing the excess capacity from rate base but allowing
PECO's claims for the operating and maintenance expeﬂses of
all its generating units, and a return of the investors'
investment through the depreciation allowance.

The Commission's apportionment of the burden of a
wrong decision by management is more generous to the utility
than a competitive market would be. If an industry subject
to competition builds more capacity than it needs, it makes
no difference whether or not management was reasonable or
prudent in constructing the excess capacity. The result is
the same: the investors suffer a loss because the plant
built by their dollars is not presently used and useful in
making profits.

If, however, the decision makers are aware that a

wrong decision may come back to haunt the utility if it
proves to be wrong, the utility will be stimulated to do its
utmost to make the right decisions. The competitive market
provides such a stimulus for private industry; the Com-
mission should be permitted to provide a similar stimulus

to utility executives, upon substantial evidence of record,

" by apportioning the burdens of a wrong decision.
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II. THE COMMISSION PROPERLY APPLIED THE
DOCTRINE OF RES JUDICATA TO AN ISSUE
ENTIRELY INVOLVING HISTORICAL FACTS,
WHICH ISSUE WAS FULLY LITIGATED BY
THE SAME PARTIES AND WAS DECIDED BY
THE COMMISSION IN PECO'S LAST RATE
CASE.

-

In its argument that res judicata never applies to
rate cases, PECO confuses the difference between findings of
fact which are used in order to determine a level of rates,
and the level of rates determination itself. Obviously,

a company's rate base will change from one case to the next.
Even the rate base allowed for a single plant will differ
ffom case to case because of intervening capital additions,
interim retirements and the accrual of depreciation. The
case at hand, however, involves a single, narrow issue which

does not change from case to case: was $10.5 million of

PECO's investment in the Salem 1 nuclear station unreason-
akle and therefore properly excluded from rate base. The
issue turns entirely upon the facts and costs of construc-
tion of the plant. These facts and costs were known before
the record closed in R.I.D. 438, and were admittedly (PECO
Brief at 51) litigated by the same parties.

The decision in R.I.D. 438 is before this Court at
No. 1211 C.D. 1980. PECO's arguments on the merits of the
Commission's adjustment in R.I.D. 438 (Brief at 40} are
irrevelant to the issue in this case, the appeal of R-739060865,

and should not be considered. The Commissicn's order in

- 14 -
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R.I.D. 438 is still considered £final for res judicata

purposes, even though appealed. Reed v, Allen, 286 U.s. 191

(1932).

Most of the cases cited by PECO invelve issues in
a rate case which must be reexamined every time a rate case
is filed. They involve the level of reascnable rates, or
the current value of the utility's property. In one case,

International Tel. & Tel, Co. v. American Tel. & Tel. Co.,

444 F. Supp. 1148, 1155 (S.D.N.Y. 1978), the issue involved
dicta, that is, findings not necessary to the ratemaking
order. The findings referred to in the concurring opinion

in p.7.C. v. Texaco, 555 F.2d4 862, 893~-894 (D.C. Cir. 1977)

were services lives and calculations of gas reserves. These
findings too must be subject to later reappraisal. Many
things may happen in the life of a plant or piece of equip-
ment which will affect the Commission's judgment as to how
much longer it will last. The amount of gas reserves should
also be recalculated if better methods develop for estimating
reserves. The reasonableness and prudence of a portion of a
past investment is entirely another kind of issue. There is
no policy reason for a commission to want to reexamine in
every case; as long as the nuclear power plant lasts, whether
$10.5 million of the original investment could and should

have been saved. The Commission has determined that this

- 15 -




issue should be put to rest. Pursuant to 66 Pa.C.S. §316,
the Commission is permitted to treat a finding or deter-
mination as conclusive upon the parties. The Commission
followed Professor Davis's recommendation in his Adminis-
trative Law Text, §18.02, at 360 (1972):

The sound view is . . . to use the

doctrine of res judicata when the

reasons for it are present in full

force, to modify it when modifica-

tion is needed, and to reject it

when the reasons against it outweigh

those in its favor.

PECO gquotes Professor Davis in another passage where he
states that a maximum rate adjudication should never have
res judicata effect. His reasoning is that a reexamination
should take place in cases where conditions change. In the
case at hand, conditions will not change. Either §10.5
million of PECO's investment could (and should) have been
éaved, or it could not have been saved. The future will not
change this historical situation.

PECO's confusion bhetween decisions which must be
reevaluated and decisions which should not be reevaluated
becomes apparent' in its complaint that the Commission
permitted the relitigation of other "prior Commission
findings whose factual underpinnings had not changed.”
(Brief at 43). PECO is referring to the excess capacity
adjustment which was made in this case and not in R.I.D. 438,

PECO's last case (Brief at 55). . The excess capacity issue

is an excellent example of one which must be reexamined in
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