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CASE NO B-80062683 REF NO R-7%060865 UTILITY CODE 110550
RESPONDENT OR APPLICANT PARTY OR COMPLAINANT
PUC PHILADELPHIA ELECTRIC CO.
DATE FILED 06/09/80 EFFECTIVE DATE /7 SUSPENSION DATE P
MONITOR ALJ ATTORNEY COMPLETED/LAW
RESPON BUR LAW TECH STAFF CASE.  STATUS I DATE CLOSED 1D/22/81
COUNTY FIRST HEARING DATE // TOTAL HEARING DAYS
AGENDA NO PUB MEET DY / RPT DT !/ /7 TYPE COURT
SUBJECT ———
APPEAL IN THE COMMONWEALTH COURT OF PENNSYLVANIA, NO. C.D. 1980, APPEAL

FROM THE ORDER OF THE PUC AT R-79060865 ENTERED 05/09/80

ENTRY NO. 001 NAME: GREGG  C. SAYRE, ESQ.
ADDRESS1: JOS. Je MALATESTA,JR,ESQ
ADDRESS2: G-28 NORTH OFFICE BLDG
CITY: HARRISBURG STATE: PA Z2IP CODE: 17120
REPRESENTING: PUC

ENTRY NO. D02 NAME: THOMAS P. GADSDEN, ESQ.
ADDRESS1: MORGAN, LEWIS & BOCKIUS
ADDRESS2: 123 SOUTH BROAD STREET
CITy: PHILADELPHIA STATE: PA ZIP CODE: 19109
REPRESENTING: PHILADELPHIA ELECTRIC COMPANY

ENTRY NO., 003 NAME: CHARLES J. STREIFF, ESQ.
ADDRESS1: WICK, VUONO & LAVELLE
ADDRESS2: 2310 GRANT BUILDING
CITY: PITTSBURGH STATE: PA Z2IP CODE: 15219
REPRESENTING: Ues So STEEL CORPORATION

ENTRY NO. 004 NAME: MARK 8. SEGAL, ESQ.
ADDRESSY: SYLVANTIA HOUSE
ADDRESS2: JUNIPER & LOCUST STS
CITy: PHILADELPHIA STATE: PA ZIP CODE: 19107
REPRESENTING: CEPA, ACORN, ACT. ALLIANCE OF SR CTZ

ENTRY NO. 005 NAME: ANDRE C. DASENT, ESQ.
ADDRESS]1: MUNICIPAL SERVICES BLDG
ADDRESS2: 15TH FLOOR
CITw: PHILADELPHIA STATE: PA ZIP CODE: 19107
REPRESENITING: CITY OF PHILADELPHIA
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B-80062683
ENTRY NO. D0O0s
ENTRY NO. 007

DOCKET SHEET PAGE

NAME: MARTHA We BUSH, ESQ.

ADDRESS1: OFC OF CONSUMER ADVOCATE

ADDRESSZ2: 1425 STRAWBERRY SQUARE

CITYy: HARRISBURG STATE: PA ZIP CODE: 17120
REPRESENTING: OFFICE OF CONSUMER ADVOCATE

NAME: EDWARD J. RIEHL, ESQ.

ADDRESSY: 100 PINE STREET

ADDRESSZ: P. 0O« BOX 1166

CITY: HARRISBURG STATE: PA Z1IP CODE: 17120
REPRESENTING: LUKENS STEEL yCELOTEX,UNION CARBIDE
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COMMONWEALTH COURT OF PENNSYLVANQ 68/\(/

PHILADELPHIA ELECTRIC COMPANY,

Petitioner : No. /ZZZ/J
v. : Commonwealth Court

Docket 1580

- PENNSYLVANTA PUBLIC UTILITY
COMMISSION, :

Respondent : ;o

PETITION FOR REVIEW

TG THE HONGRABLE, THE PRESIDENT JUDGE AND JUDGES OF THE COMMONWEALTH
COURT OF PENNSYLVANIA:
1. This Court has jurisdiction over this matter by

reason of 42 Pa. C.S. §763{a) (1).

2. Petitioner, Philadelphia Electric Company, is a
requlated public utility rendering electric, gas and steam service
‘in a service territory of 2,255 square miles with a population of
approximately 3.9 million. Petitioner renders electric service,
the rates of which are at issue in this Petition, to a total of
approximately 1.2 million retail customers in Phiiadelphia and
surrounding territory in Bucks, Chester, Delaware, Montgomery and
York Counties. Petitioner's main office is located at 2301 Market

Street, Philaaelphia, ?ennsylvania (19101).

3. Respondent is the Pennsylvania Public Utility

Commission, which, under the Pennsvlivania Public Utility Code

| [FOLDER |
JUN 25 1980
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PP ’ ' : No. 1415 C. D. 1980

.

. . O pDate of Filjpng: June 5, 1980

Form 1314(a)(Rev. %4-21-77)

NOTICE OF FILING PETITION fOR REVIZW
' UNDER
PENNSYLVANTA ROLZ OF APPELLATE PROCZDURE 1514(a)

To the clark or prothonoctary of the court or the
' head, chairman, deputy or secretary
Oof the other government unit which made
the determination tc which the encloesead
vapers relata: '

A Petrition for Review, a covny of the cover page of
wnich and the full text of the certificate of searvice
accompanying wiaich are enclosed, of a detarmination of yaur
court or other government unit has been £iled in the appellats
court named in the caption of the Petition for Review. The
dage of £iling and the dccket number assignment in the appallate
court ares endorsgd on the enclosed cover page of the Petitian

for Review,.

/4*/ If the preceding Box Has heean chec&nd 1t has
been vrelininarily Getefﬂlﬂed that under the applicable law
‘the cuestion or cuesticns raised by the 9°;lul0n for Review
may be detarmined in whoels or in gart upon the recocd tefora
‘your caurt or okther government unit. Accordingly, under Pa.
R. A. P. 1341, 1951 and 1952, the service 0f a ccpy of the
Detition for Reviaw upon you (similar to the serwvice of a writ
of certicgrari from an aomellate court under the drior practice)
has the =ififect of dirscting you to transmit the record in the
matter to the prothonotarv of the appellata court according

to the folliowing instructions:

"The recordé consists of the .paper

1 s ssecifiad
in Pa. R. A, P, 1951

2. ‘The racord should be preparad and certifiad
as specifie

4 in Paz. R. A. 2. 1852.

3. If Pa. R. A. P. 1932(a' is apoliczble (i.e.,
if the petiticn for reviaw relatss co a guasijudicizal order
as defined in 2a. R. A. 2. 102) the court or agencv should,
if an acjuc1caulon or ceinion aas not Dﬂﬁ" led preoa:e

and £ile of record the opinion raguizsd by Ea. R. A. P.
1825, Alsoc in-such case Pa. R. A. 7. 170! may be apulicabla
ané mav prevent vour court or other govaranment unit Irom



oroceeding Lfurther in the mattar.

4. The record must be transmittad to the
llate orothonotary within 40 days aftac bhe data the
tion for. Review was served upon you.

5. " The addresss &6 which vou ars to transmit
the record in this casa is set Zorth in Annex A to this |
Notice. Annex A also sets £ortnh the Ue:sonnel wha are
available to assist you with any inguiries you may aave
concerning your respoasinilities in this. case. '

>

a. R. A. P. 102, 1541, 1701, 1925, 1951

o
jo o

A copy of thiz Wotice is being concurzently
their counsal, if any, indicated on

the Petition for Review. The

aﬂy such counsael has been notad on the ra2cord oL th
court under Pa. R. A, P. 1514(d). Counsal have 30 davs
the date on which the Petition for Revisw was filed withi
to orascipe the prothonotary of the appellat2 court (wini
e raceivad at the address set forth in Annex A in order
be timaly) to strike off or corcect the racord of apceara
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If the Petition for Review contains or has sndorsed
upor it & notice to plead a respondent may answWer cr otherwise
nlead as ovrescribed by Pa. R. A. P. 1515 and 1516. Otnerwise
no further vlasading will be received, but any appropriats motion
undar Pa, R. A, P, 1972 or otherwise may be made.

If apovrooriate, there is also enclosed with this Notice
the raceipt for the filing fee, a raquest for the payment or
supglamentation of the filing fee, evidence of action oa an
application to wroceed in forma pauperis undar Pz2. R. A. P.

553, ekc. '
cc: DPartias or counsal nemed-in Proofi of Service relating to
the Petition for Review. -

Administrative Office of Pennsylvania Courts.
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Address all writtan communlcazlons £o:

- Sixth Flcor,

£fice cf the Prothonocary
Commcawealth Court of Peaaswvivani
South Office 304 ldin

Harrisburz, Penns;LvanLa 17120
Filings may be made in. person at the above offica (a.:ca
. Satuxdays, Suuadazys and legal holidays obsarved oy Penns
courts) between 9 A.M. and 4. P .M,

Information may be obtaine

d f£rom thea

Francis Barbush

Chief Clerk of the Cecmmouwealih Cgo
Peansylvania S
(717) 787-588%
(717) 787-8836
Pleadings and similax papers (bui act

may also be filad as follcws:

Undexr

9 AM., to 3 P.M,
out o<
Office zand snall be

The hours of the Philadelpaia

the Commonweza2ltn Courr shall

Qffice of the P:otHOﬂota*v
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IN THE COMMONWEALTH

LUKENS STEEL COMPANY,
THE CELOTEX CCORPORATION,
UNION CARBIDE CORPORATION,

Petitioners
v.
PENNSYLVANIA PUBLIC UTILITY
COMMISSION and PHILADELPHIA
ELECTRIC COMPANY,

Respondents

COURT OF PENNSYLVANIA

No. 1321
Commonwealth Court

Docket 1980

NOTICE QF INTERVENTION

Notice is hereby given that Philadelphia Electric

Company, a party below, hereby intervenes in this matter.

OF COUNSEL:

Edward G. Bauer, Jr., Esqg.

. / .- -

- N AN
/;%/oLAQT o ek
Robert H. Young
Walter R. Hall, II

Thomas P. Gadsden

Counsel for Philadelphia Electric
Ccompany

2100 The Fidelity Building
123 South Brocad Street
Philadelphia, PA 19109
(215) 491-9530

Vice Fresident & General Counsel
Philadelphia Electric Company

2301 Market Street
Philadelphia, PA 19101

MORGAN, LEWIS & BOCKIUS
2100 The Fidelity Building
123 South Broad Street
Philadelphia, PA 19109

DATED: June 5, 1980



PROOF OF SERVICE

I hereby certify that on behalf of Philadelphia Electric

Company I am this day serving the attached Notice of Intervention

upon-the persons and in the manner indicated below, which service

satisfies the requirements of Pa. R.A.P. 121 and Pa. R.A.P. 1531(a);

Service by certified mail
addressed as follows:

Joseph G. Malatesta, Esqg.

Chief Counsel

Pennsylvania Public Utility
Commission

P.0O. Box 3265

Harrisburg, PA 17120

Service by first class mail
addressed as follows:

Albert Johnson, III

Assistant Counsel

Pennsylvania Public Utility
Commission

P.0. Box 3265

Harrisburg, PA 17120

Edward H. Huss, Staff Counsel
SEPTA

12 South 12th Street
Philadelphia, PA 19107

Michael J. Ettner, Esdg.
Regulatory Division, Room 4012
General Services Administration
18th & F Streets, N.W.
Washington, D.C. 20405

Craig R. Burgraff, Esg.
Martha W. Bush, Esd.
Assistant Consumer Advocates
Office of Consumer Advocate
14th Floor, Strawberry Square
Harrisburg, PA 17127

Harvey Bartle, III, Esqg.
Attorney General

Commonwealth of Pennsylvania
Department of Justice
Strawberry Square, l6th Floor
Harrisburg, PA 17120

Kenneth Barna, Esqg.
Begley & Ferriter
Six Beacon Street
Boston, MA 02108

Mr. Arthur Schwartz
2201 Tremont Street
Apartment B-314
Philadelphia, PA 19101

Honorable Joseph Klovekorn
Administrative Law Judge

Room G-08-A North Office Bldg.
Harrisbhurg, PA 17120

Harris T. Bock, Esqg.
Bock & Finkelman

1620 Locust Street
Philadelphia, PA 19103

Mr. 5. Lizzio
1119 Stetser Avenue
Yeadon, PA 19050



Kenneth R. Pepperney, Esq.
United States Steel Corporation
600 Grant Street

Pittsburgh, PA 15219

Stephen P. Hershey, Esg.
Community Legal Services, Inc.
Sylvania House

Juniper & Locust Streets
Philadelphia, PA 19107

Ms. Eleanor Inocuye

0ld York Reocad

Keystone Alliance

527 Shoemaker Road
Elkins Park, PA 19117

Kristin Dawkins, Chairperson
Utilities Committee
Philadelphia Counsel of
Neighborhood Organizations
1522 West Girard Avenue
Philadelphia, PA 19103

Mr., Jack J. Aloff

The Plaza Apartments - 16F
The Parkway at 18th Street
Philadelphia, PA 19103

Andre Dasent, Esqg.

Deputy Regqulatory Affairs
City of Philadelphia

City Hall

Philadelphia, PA 19107

Charles J. Streiff, Esq.
Wick, Vuonoc & Lavelle
2310 Grant Building
Pittsburgh, PA 15219

Mr. Joseph Feirstein
916 Tyson Avenue
Philadelphia, PA 19111

Ms. Louise Dufour
Box 10
Oaks, PA 19456

Mr. Jack Haas
7832 Lister Street
Philadelphia, PA 19152

Mr. Ronald S. Schwebel
Dr. Carl Mamcne

Cross Keys Building
Doylestown, PA 18901

Ms. Jennifer Nash
Institute of Civic Values
401 North Broad Street
Philadelphia, PA 19104

C/: , YA o . H'l/ A e
//«//fc? . ‘/ff‘?uf’f:*‘fﬂ./

Robert H. Young, Esq.
Walter R. Hall, II, Esqg.

Thomas

OF COUNSEL:

Edward G. Bawer, Jr., Esq.

Vice President & General Counsel

Philadelphia Electric Company
2301 Market Street
Philadelphilay PA 19101

HORGAN, LEWIS & BOCKIUS
2100 The Fidelity Building
123 South Broad Street
Philadelphia, PA 19109

DATED: June 6, 1980

P. Gadsden, Esqg. -
Counsel for Philadelphia Electric Co.
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MoRrGAN, LEWIS & BoOcCKIUS
WASHINGTON COUNSELORS AT LAW LOS ANGELES

NEw YoRK 123 SouTH BROAD STREET Miami
HARRISBURG

PHILADELPHIA, PENNSYLVANIA ISI1O9 PaRIS
AsSocIATER OFFICE

TELEPHONE:(21S] 431-3200

THoMAS P GADSDEN

DiaL DiREST (215) 491-9234 . June 6 , 1980 m',‘?\ -

G. Ronald Darlington, Esg.
Procthonotary

Commonwealth Court of Pennsylvania
620 South Office Building
Harrisburg, PA 17120

Re: Pennsylvania Public Utility Commission
V.
Philadelphia Electric Company,
Docket No. R-79060865

Dear Mr. Darlington:

Enclosed on behalf of Philadelphia Electric Company is
an original and one copy of a Petition for Review of the Order
of the Pennsylvania Public Utility Commission entered at Docket
No. R-79060865. This Petition is being filed on the date of this
letter by delivery to the Court's Philadelphia Office in accordance
with Appellate Rule 1512 (a) (2).

Also enclosed is a check for $25.00 in payment of the
required filing fee, the Proof of Service and Notice of Procedure
for Intervention as required by the Court's rules. Please stamp
the extra copy of the Petition enclosed for that purpose with the
date and time of receipt and return it by return messenger.

On June 2, 1980, various Industrial Complainants, parties
to the proceedings below, filed a Petition for Review of the same
Commission Order at No. 1321 C.D. 1980. There is enclosed a Notice
of Intervention stating the intention of Philadelphia Electric
Company to participate actively in the appellate proceeding thereby
initiated. An additional Proof of Service form evidencing service
of this latter document upon the parties to the proceeding below
served by the Industrial Complainants is also enclosed.

Sincerely, \

7 }
THemas Py d;,aif/n
- | DOCKETED
Enclosures L - n
cc: Persons Identified on the A t@@@@ﬁ?‘;& Servige Forms

JUN 121880
FOLDER |
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COMMONWEALTH COURT OF PENNSYLVANIA

PHILADELPHIA ELECTRIC COMPANY,
Petitioner
v.

PENNSYLVANIA PUBLIC UTILITY
COMMISSION,

Respondent

No.
Commonwealth Court
Docket 1980

NOTICE OF PROCEDURE FOR INTERVENTION

TO ALL INTERESTED PARTIES:

The Petitioner has filed the attached Petition for

Review with the Commonwealth Court requesting review of an Order

of the Pennsylvania Public Utility Commission entered at Docket

No. R-79060865 and associated Complaint Dockets.

If you intend to participate in the proceeding in the

Commonwealth Court, you must serve and file a Notice of or

Application for Intervention under Rule 1531 of the Pennsylvania

Rules of Appellate Procedure within 30 days.

QF COUNSEL:

Edward G. Bauer, Jr., Esqg.
Vice President & General
Counsel

~pPhiladelphia Electric Company

2301 Market Street
Philadelphia, PA 19101

MORGAN, LEWIS & BOCKIUS
2300 The Fidelity Building
123 South Broad Street
Philadelphia, PA 19109
(215) 491-9530

£ .
rd . ~
P . . . .o e,
7 AT [ PRI

Robert H. Young 4
Walter R. Hall, II
Thomas P. Gadsden

Attorneys for Philadelphia
Electric Company



COMMONWEALTH COURT OF PENNSYLVANIA

PHILADELPHIA ELECTRIC COMPANY,

Petitioner ; No.
V. : Commonwealth Court
PENNSYLVANIA PUBLIC UTILITY ; Docket 1980
CQMMISSION, :
Respondent f

PETITION FOR REVIEW

TO THE HONORABLE, THE PRESIDENT JUDGE AND JUDGES OF THE COMMONWEALTH
COURT OF PENNSYLVANIA:
1. This Court has jurisdiction over this matter by

reason of 42 Pa. C.5. §763({a} (1).

2. Petitioner, Philadelphia Electric Company, is a
regulated public utility rendering electric, gas and steam service
in a service territory of 2,255 square miles with a population of
approximately 3.9 million. Petitioner renders electric service,
the rates of which are at issue in this Petition, to a total of
approximately 1.2 million retail customers in Philadelphid'and
surrounding territory in Bucks, Chester, Delaware, Montgomery and
York Counties. Petitioner's main office is located at 2301 Market

Street, Philadelphia, Pennsylvania (19101).
d'.l,»_- .

Lot gy&
3. Respondent is the Pennsylvania Public Utility

Commission, which, under the Pennsylvania Public Utility Code



(66 Pa. C.S. §101, et seqg.), is empowered to regulate the rates
charged by Petitioner for its electric service. Respondent's
address is North Office Building, P.0O. Box 3265, Harrisburg,

Pennsylvania (17120).

4. On July 27, 1979, Petiﬁiéner filed Supplement No.
6 to Tariff Electric - Pa. P.U.C. No. 25 to become effective
September 25, 1979. Supplement No. 6 was designed to increase
rate levels to yield additional annual revenues from electric
operations of $122,731,000, based on a fully adjusted future test
vear for the twelve months ended March 31, 1980. By Order entered
dugust 14, 1979, Respondent instituted an investigation and
directed that hearings be held at Docket No. R-79060865 to
determine the lawfulness, justness and reasonableness of the
rate levels proposed. Supplement No. 6 was suspended by opera-
tion of law until April 25, 1980, as provided by Section 1308 (d)
of the Public Utility Code. Petitioner subsequently voluntarily

extended the statutory suspension period until May ¢, 1980.

5. Respondent entered its final Order, which is the
subject of this appeal, on May 9, 1980, approving the imposition
of rate levels designed to produce total annual operating revenues
of $1,254,449,000 and directing that certain alterations he made
in the structure of PECO's rate schedules. In so doing, Respondent
disallowed $33,918,000, or 28%, of the increase in rates and

revenues sought by Petitioner in Supplement No. 6.



6. The Order of the Pennsylvania Public Utility

Commission is erroneous and should be set aside because said

Order is not supported by substantial evidence, is based upon

errors of law and confiscates Petitioner's property in violation

of due process of law as guaranteed by the Constitutions of the

United States and the Commonwealth of Pennsylvania as follows:

(a) Respondent finds that a fair return on fair
valﬁe is 10.51% based upon a cost rate for the equity
portion of Petitioner's capital of 14.35%. Respondent
further finds that the fair value of Petitioner's plant
is equal to its original cost measure of value. Respon-
dent's fair return and equity cost findings are not sup-
ported by substantial evidence, are contrary to law and
are confiscatory.

{(b) Respondent's fair value finding of $2.44
billion is unlawful and is based upon erroneous and un-
supported adjustments to Petitioner's claimed measures
of value including, but not limited to, the following:

(i) The Order reduces Petitioner's claimed
measures of value on account of alleged excess caba—
city without substantial evidentiary support and in
violation of law, thereby confiscating a portion of
Petitioner's plant investment;

(ii) The Order reduces Petitioner's claimed
measures of value on account of alleged excessive

cost of Petitioner's Salem No. 1 generating plant



without substantial evidentiary support and in
violation of law, thereby confiscating a portion
of Petitioner's plant investment;

(iii) The Order reduces Petitioner's cash
working capital claim to reflect the alleged availa-
bility to meet working capital needs of revenues
received to cover interest and preferred dividends
due Petitioner's investors prior to the interest or
dividend payment date. This adjustment is not sup-
ported by substantial evidence, is unlawful and
confiscatory.

{iv) The Order disallows substantially all
of Petitioner's claimed minimum bank balances. This
adjustment is not supported by substantial evidence,
is unlawful and confiscatory.

(c) Respondent's finding of operating revenue
deductions, including operating expenses, depreciation and
taxes, of $997,989,000 is based upon errconeous, unsupported
and unlawful adjustments to PECO's claimed cost levels.

{(d} Due to the above, the level of revenues and
increase in rate levels permitted in the Order is less than
the just and reasonable level required by the Public Utility

Code and by due process of law.

WEEREFORE, Petitioner, Philadelphia Electric Company,
prays that the Court review and set aside the Order of the
Pennsylvania Public Utility Commission entered May 9, 1980 at

Docket No. R-79060865, et al., direct that errors made in the



said Order as noted above be corrected, and grant such further

relief as may be just in the circumstances.

Respectfully submitted,

£ / 7 /_','__ - ] o
P e o e L
Rebert H. Young
Walter R. Hall, II
Thomas P. Gadsden

Attorneys for Philadelphia Electric
Company

OF COUNSEL:

Edward G. Bauer, Jr., Esqg.

Vice President & General Counsel
Philadelphia Electric Company
2301 Market Street

Philadelphia, PA 19101

MORGAN, LEWIS & BOCKIUS
2100 The Fidelity Building
123 South Broad Street
Philadelphia, PA 19109
(215) 491-9530

DATED: June 6, 1980



CERTIFICATE OF SERVICE

I hereby certify that on behalf of Philadelphia Electric

Company I am this day serving the attached Petition for Review and

Notice of Procedure for Intervention upon the persons and in the

manner indicated below, which service satisfies the requirements

of Pa. R.A.P. 121 and Pa. R.A.P.

Service by Certified Mail
addressed as follows:

Joseph Malatesta, Esquire
Chief Counsel

Pa. Public Utility Commission
P.0O. Box 3265

Harrisburg, PA 17120

Service By First Class Mail
addressed as follows:

Albert Johnson, III, Assistant
Counsel

Gregg Sayre, Esqguire

Pa. Public Utility Commission

Law Bureau

Room G-19, North Office Building

Harrisburg, PA 17120

Mr. S. Lizzio

1119 Stetser Avenue

Yeadon, PA 19050
Pro Se

Michael J. Ettner, Esqguire
Regulatery Law Division

Room 4012

General Services Administration
18th and F Streets, N.W.
Washington, D.C. 20405

Mr. Joseph Fierstein

916 Tyson Avenue

Philadelphia, PA 19111
Pro Se

1514 (c}:

Harvey Bartle, III, Esquire
Attorney General

Strawberry Sgaure, l6th Floor
Harrisburg, PA 17120

Ms. Eleanor Inouye

527 Shoemaker Road

Elkins Park, PaA 19117
For Keystone Alliance

Mr. Arthur Schwartz

2201 Tremont Street

Apt. B-314

Philadelphia, PA
Pro Se

19101

Edward H. Huss, Staff Counsel

Southeastern Pennsylwvania
Transportation Authority

2029 PSFS Building

12 South 12th Street

Philadelphia, PA 19107

Mr. Jack J. Aloff

16F The Plaza Apartments

The Parkway & 18th Streets

Philadelphia, PA 19103
Pro Se



Henry R. MacNicholas, Esguire
Edward Riehl, Esquire
McNeeg, Wallace & Nurick
100 Pine Street
Harrisburg, PA 17108
For Lukens Steel, et al.

Ms. Jennifer Nash
Institute of Civic Values
401 N. Broad Street
Philadelphia, PA 19130
For Consumer Action in the
Northeast

Kristin Dawkins, Chairperson
Utilities Committee '
1522 West Girard Avenue
Philadelphia, PA 19130
For The Philadelphia Counsel
of Neighborhood Organizations

Henry M. Wick, Jr., Esquire
Charles J. Streiff, Esquire
Wick, Vuono & LaVelle
2310 Grant Building
Pittsburgh, PA 15219
For United States Steel
Corporation

John J. Buffington, Esquire
Governor's Energy Council
1625 North Front Street
Harrisburg, PA 17102

Mark B. Segal, Esquire
Stephen P. Hershey, Esquire
Community Legal Services, Inc.
Sylvania House
Juniper & Locust Streets
Philadelphia, PA 19107
For Consumer Education and
Protective Association
(CEPA), et al.

Edward R. Paul, Esquire
Milon & Paul
18 West Second Street
P.O. Box D
Media, PA 19063
For First Chester
Corporation

Michael P. Kerrigan, Esquire
Pepper, Hamilton & Scheetz
Ten South Market Street
P.O. Box 1181
Harrisburg, PA 17108
For Delaware Valley Hospital
Council

Edward J. Morris, Esguire

Reed, Smith, Shaw & McClay

P.O. Box 864

Harrisburg, PA 17108
For University of Pennsylvania,
et al.

Martha Bush, Esquire

Craig Burgraff, Esquire

Qffice of Consumer Advocate
l4th Floor - Strawberry Sgquare
Harrisburg, PA 17127

Andre C. Dasent, Deputy City
Solicitor for Energy
Legal Department - 15th Floor
Municipal Services Building
Philadelphia, PA 19107
For City of Philadelphia

Ms. Louise Dufour
Limerick Ecology Action
Box 10

Qaks, PA 19456

Mr. David C. Thomsen
P.0. Box 15030
Philadelphia, PA 19130

Pro Se
(/‘/ ~ Cee o
L S /'I/{(.’ R rd [ i

Robert H. Young

Walter R. Hall

Thomas P. Gadsden

Attorneys for Philadelphia
Electric Company

2100 The Fidelity Building

123 South Broad Street

Philadelphia, PA 19101

(215) 491-9530



Commonwealth Court
- CC900 5/73

® | e 520 69653

IN THE COMMONWEALTH COURT OF PENNSYLVANIA
Harrisburg, Pennsylvania

PHILADELPHIA ELECTRIC COMPANY,
Petitioner

V.
No. 1415 ¢. p. 193¢
PENNSYLVANIA PUBLIC UTILITY
COMMISSION,

Respondent

.

PRAECIPE FOR APPEARANCE

Enter my appearance as attorney for _Pennsylvania Public Utility Commission

iy

C/ B{ease prmt n;{me undcr signature)
Cregg Sayre,

Assistant Counsel
Steven A. McClaren, Deputy Chief Counsel

i Nk

oseph[J. Malatesta, Jr., Chief Counsel

G-28 North Office Building
Address: . Harrisburg, PA 17120

To Prothonotary,

South Oflice Building: (717) 787-5000
Harrisburg, Pa. Telephone:

DOCKETED

JUN 281980

A
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UNITY 0 SYLVANIA HOUSE .

JUNIPER AND LOCUST STREETS
PHILADELPHIA, PA 19107

SERVIICES,.NC oo

June 20, 1980

G. Ronald Darlington, Esquire
Prothonotary

Commonwealth Court of PA

620 South Office Building
Harrisburg, PA 17120

RE: Phila. Electric Co., et al.
vs.
PA Public Utility Commission
Nos. 1321, 1345, 1415, C.D. 1980

Dear Mr. Darlington:

" Enclosed please find for filing, a Notice of Intervention
in the above-captioned matters on behalf of CEPA, ACORN and
Action Alliance of Senior Citizens of Greater Philadelphia.

Please be advised that on behalf of my clients, I join
the Public Utility Commission in its Motion to Strike these
Petitions for Review pursuant to Pa. R.A.P. No. 1701.

Very truly yours,

........

- MARK B. SEGAL, ESQUIR

f

MBS:njp
Enclosure

cc: Persons listed on attached Proof of Servrce

DOCKETED

JUN 2851380




IN THE COMMONWEALTH COURT OF PENNSYLVANIA

LUKENS STEEL COMPANY,
THE CELOTEX CORPORATION,

UNION CARBIDE CORPORATION, : NO. 1321
Petitioners, : gégb
and :
UNITED STATES STEEL CORPORATION, : NO. 1345
Petitioner, : 'iégb
and :
PHILADELPHIA ELECTRIC COMPANY, : NO, 1415
Petitiocner, : iégb
vs. :
PENNSYLVANIA PUBLIC UTILITY :
COMMISSION,
Respondent.

NOTICE OF INTERVENTION

Notice is hereby given that Consumer Education and Protective
Association International, Inc., (CEPA), Association of Community
Organizations for Reform Now (ACORN)} and Action Alliance of Sgnior
Citizens of Greater Philadelphia, and Lillian Holliday, parties
below, hereby intervene in these matters.

DOCUMENT].

c

-.\ /' . l ‘
. ’ i) ’/_, ;Ir
/1, ol (/.

| FOLDEg
Dated: June 20, 90 ~MARK B. SEGAL, ESOUIRE |

DOCKETED | ™ 7 e momers

Energy Project ‘
JU Community Legal Services, Inc.
N2g 1380 Sylvania House
dn Juniper and Locust Streets
cﬂL Philadelphia, PA 19107
¥ (215) 893-5300




PROOF OF SERVICE

) . 7t -
I hereby certify that I am this ) day of .Jewwx_ _ , 1980

serving the attached Notice of Intervention upon the persons in

~ the manner indicated below, which service satisfies the require-

ments of Pa. R.A.P. 121 and Pa.

Service by certified mail
addressed as follows:

Joseph G. Malatesta, Esqg.
Chief Counsel

PA Public Utility Commission
P.0. Box 3265

Harrisburg, PA 17120

Service by first class mail
addressed as follows:

Walter R. Hall, II, Esq.
Robert H. Young, Esqg.
Thomas Gadson, Esqg.
Morgan, Lewis & Bockius
123 south Broad Street
Philadelphia, PA 19109

Albert Johnson, Asst. Counsel
Gregg Sayre, Esquire

PA PUC, Law Bureau

Room G-19, North Office Bldg.
Harrisburg, PA 17120

Jack J. Aloff

The Plaza Apts. - 16F

The Parkway at 18th Street
Philadelphia, PA 19103

Michael J. Ettner, Esquire
Regulatory Law Division, Rm.

General Services Administration

18th and F Streets, N.W.
Washington, DC 20405

Kenneth Barna, Esquire
Begley & Ferriter

Six Beacon Street
Boston, MA 02108

R.A.P. 1531(a).

Harvey Bartle, III, Esg.
Attorney General

Commonwealth of Pennsylvania
Department of Justice
Strawberry Sgquare, léth Floor
Harrisburg, PA 17120

Mr. Arthur Schwartz
2201 Tremont Street
Apt. B-314
Philadelphia, PA 19101

Edward H. Huss, Staff Counsel

Southeastern Pennsylvania
Transportation Authority

2028 PSFS Building

12 5. 12th Street

Philadelphia, PA 19107

S. Lizzio
1119 Stetser Avenue
Yeadon, PA 19050

Henry R. MacNicolas, Esqg.
Edward Riehl, Esqguire
McNees, Wallace & Nurick
100 Pine Street
Harrisburg, PA 17108

Mr. Ronald 5. Schwebel
Dr. Carl Mamone

Cross Keys Building
Doylestown, PA 18901



{t

Service by first class mail
addressed as follows:

Mr. Joseph Fierstein
916 Tyson Avenue
Philadelphia, PA 19111

Honorable Joseph Klovekorn

Administrative Law Judge

Roeom G—-08-A
North Office Building
Harrisburg, PA 17120

Ms. Eleanor Inouve
0l1d York Road
Keystone Alliance

527 Shoemaker Road
Elkins Park, PA 19117

Charles J. Streiff, Esquire
Wick, Vuone & Lavelle

2310 Grant Building
Pittsburg, PA 15219

Kenneth R. Pepperney, Esqg.
United States Steel Corp.
Room 6082

600 Grant Street
Pittsburg,. PA 15219

John J. Buffington
Governor's Energy Counsel
1625 N. Front Street
Harrisburg, PA 17102

Ms. Louise Dufour

Limerick Ecology Action
Box 10
Qaks, PA 19456

Harris T. Bock, Esg.

. Bock & Finkelman

1620 Locust Street
Philadelphia, PA 19103

Mr. Jack Haas
7832 Lister Street
Philadelphia, PA 19152

Ms. Jennifer Nash
Institute of Civic Values
401 N. Broad Street
Philadelphia, PA 19130

Kristin Dawkins, Chairperson

Utilities Committee

The Philadelphia Counsel of
Neighborhood Organizations

1522 West Girard Avenue

Philadelphia, PA 19130

Michael P. Kerrigan, Esquire
Pepper, Hamilton & Sheetz

10 5. Market Street

P.0O. Box 1181

Harrisburg, PA 17108

Edward J. Morris, Esquire
Reed, Smith, Shaw & McClay
P.O. Box 864

Harrisburg, PA 17108

Andre C. Dasent, Deputy City
Solicitor for Energy

Legal Department - 15th Floor

Municipal Services Building

Philadelphia, PA 19107

M. Mark Mendel, Esq.
1620 Locust Street
Philadelphia, PA 19103

Mr. David C. Thomsen
P.0O. Box 15030

Philadelphia(;ii;:?lBO
e O
Attorney/forHEQ%erveggms,\EEEXT‘

ACORN, Actio lian€e for Senilor
Cltlzen% and Lillian Holliday




' . A, Dasent .
® MU6-5275 -
- B - 2000053
LAW DEPARTMENT
1 5th Floor, Municipal Services Bullding

CITY OF PHILADELPIIIA Philadelphia, Po. 19107

ALAN J, DAVIS
! : Clty Salicitor

“June 20, 1980

G. Ronald Darlington,
Prothonotary

Commonwealth of Pennsylvania
620 South Office Building
Harrisburg, Pa. 17120

Re: ©Philadelphia Electric Coampany V.
Pennsylvania Public Utility Commission,
No. 1415 Commonwealth Court :
Docket 1980 '

Dear Mr. Darlington:

. Enclosed please find an original and one copy of the
Notice of Intervention and Proof of Service for same in the
-above entitled matter. The aforementioned Notice of Inter-
venticn is filed as of right pursuant to Rule 1531 (a)

Pa. R. A. F.

Very truly yours,

ANDRE €., DASENT
Deputy City Solicitor

e T T T T T e

AT IR

Al

cc: All parties indicated |

™

P
on Proof of Service 'JEEQL

i I Tt |
[ I hd

Enc, .
b

DOCKETED
JUN 251980

<k
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IN THE COMMONWEALTH COURT OF

PENNSYLVANEIA
PHILADELPHIA ELECTRIC COMPANY, :
Petitioner : .
: NO. 1415
V. :
: COMMONWEALTH COURT
PENNSYLVANIA PUBLIC UTYILITY :
COMMISSION, . H DOCKET 1980
Respondent

NQTICE OF INTERVENTION

NOW COMES, the City of Philadelphia, by its attorneys, Andre C. Dasent
and Judith Dean, 1500 Municipal Services Building, Philadelphia, PA. 19107,‘and
states to this Honorable Court and all parties as follows:

As a party to the proceeding at Docket No. ﬁ—79060865 before the Penn-
sylvania Public Utility Commission which resulted in Orders whose review is
sought in the above-entitled Petition for Review, City of Philadelphia has a
right to intervene in these proceedings pursuant to Rule 1531(a) of the Pennsyl-
vania Rules of Appellate Procedure. City of Philadelphia was a party of record
in the proceedings below and has a direct, immediate, substantial, pecuniary
interest in the subject matter which is at is;ue in this Petition for Review.

WHEREFORE, City of Philadelbhia hereby gives notice to all parties and

LT ) —
D@L,UME@‘E DOCKETED
$m% JUN 261980

syl -i

\
o




ey

this-Hoﬂorable Court

1

listed below.

Dated:

June<{3, 1980

i

of its intention herein and of the appearance cf its counsel

Respectfully submitted,

R

o ({ ?le 2;/425"L/““~—*
ANDRE C DASENT

Deputy City Seolicitor

JUDITH DEAN

Deputy City Solicitor

1500 Municipal Services Building
Philadelphia, PA. 19107

(215) 686-5275

Attorneys for City of Philadelphia
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PROOF OF SERVICE

T hereby cervify that on behalf orf fhe CITY OF PHITADEIFHIA,
I am this day serving upon fhe persons listed below, the attached
" Notice of Intervention. The same satisfies the requiremsnits of
Rule 121 Pa, R.A.P. |

’

Service Bv Certified Mail

Joseph Malatesta. Esquire Harvey Bartle, III, Esqguires
Chief Counsel Attorney General

Pa. Public Utility Commission Strawberry Square, 1loth Fioor
P. 0. Box 3265 Harrisburyg, Pa. 17120

Harrisburg, Pa. 17120

Service By First Class Mail

Albert Johnson, III, Assistant Ms. Eleanor Inouye

Counsel © 527 Shoemaker Road
Gregg Sayre, Esquire ' Flkins Park, Pa. 1¢117
Pa, Public Utility Commission ¥or Keystone Alliance
Law Bureau . N
Koom G-1Y, North Office Building
Harrisburg, Pa., 17120 Mr. Arthur Schwartz

. . 2201 Tremont Street

Mr. S. Lizzio Apt. B-314 '
1119 Stetser Avenue Philadelphia, Pa. 19101
Yeadon, Pa, 13050 _ - Pro Se

Pro Se : ' -

: , : Edward H, Huss, Staff Counsel

Michael J. Ettner, Esquire Southeastern Pennsylvania
Regulatory Law Division Transpertation Autherity
Room 4012 ' 2029 PSFS Building
General Services Administration 12 South 12th Street ‘
18th and F Streets, N.W. i Philadelphia, Pa. 18107

Washington, D. C. 20405
" Mr. Jack J. Aloff

Mr. Joseph Fierstein ' 16F The Plaza Apartments
916 Tyson 4venue . . ‘ The Parkway & 18th Streets
-~ Philadelphia, Pa. 19111 ~Philadelphia, Pa. 18103
Pro Se Pro Se
Henry R. MacNicholas, Esquire Michael P, Kerrigan, Zscuire
Edward Riehl, Esquire : Pepper, Hamilton & Scheetz
McNees, Wallace & lurick Ten South lMarket Street
100 Pine Street ' P. 0. Box 11381
Harrisburg, Pa. 17108 Harrisburg, Pa. 171068
For Lukens Steel, et al " For Delaware Valley Hospital

Councii
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Ms. Jennifer Nash
Institute of Civic Values
401 N. Broad Street
Philadelphia, Pa. 19130
"For Consumer Action in the
Mortheast
- Kristin Dawkins, Chairperson
Utilities Comaittee
1522 West Girard Avenue
Philadelphia, Pa. 19130
For the Pniladelphia Counsel
of Neighborhood Organizations

Henry M. Wick, Jr., Esguire
Charles J. Streiff, Esqguire
Wick, Vuono & LaVelle
23210 Grant Building
Pittsburgh, Pa. 15219
For United States Steel
Corporation

John J. Buffington, Esquire
Governor's Energy Council
1625 North Front Street
Harrisburg, Pa. 17102

Mark B. Segzl, Esquire
Stephen P. Hershey. Esquire
Community Legal Services, Inc.,.
Sylvania House .
Juniper & Locust Streets
Philadelphia, Pa. 18107
For Consumer Education and
Protective Association
(CEPA), et al

Edward R. Paul, Esquire
Milon & Paul
‘18 West Second Street
P, 0. Box D
Media, Pa. 19063
For First Chester
Corporation

Edward J. Morris, Esquire

Reed, Smith, &Shaw & lMcClay

P. 0. Box 864

Harrisburg, Pa. 17108
For University of Pennsylvania,
et al

Martha Bush, Esquire
Craig Burgraff, Esquire
Office of Consuzer idvocaie

‘14th Floor - Strawberry Sguare

Harrisburg, Pa. 17127

Ms. Louise Dufcur
Limerick Ecology Action
Box 10 - , - .
Oaks, Pa. 19456 .

. Mr., David C. Thoasen

P. O, EBox 15030
Philacelphia, FPa. 19130

Walter R, Hall, II

Morgan, Lewis & Bockius
2100 Fidelity Buildin

123 South Broad Bireet
Philadelphia, Pa. 19101

42§;d§a;Cf?5{Z£&%M7ﬁ;*4v

ANDRE C. DASENT
Deputy City Solicitor

JUDITH DEAN

Deputy City Solicitor

1500 Municipal Services Building
Philadelphia. Pa. 19107

(215) 685-5275

Attorneys for City of Philadelnn:
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Law OFFICES

WENRY M. WICK, R, Wick, Viono & LAVELLE

JOHN A.VUONG

WILLIAM J. LAVELLE 2310 GRANT BuiLbiNnG ROBERT R.WERTZ
ALLAN L.FLUKE - QF COUNSEL
WILLIAM A. GRAY . PirrsBURGH, PA. 15210

DIXGN R. RICH

CHARLES J. STREIFF

DAVIO M. O'BOYLE AREA CODE 2412
‘DONALD J. BALSLEY, JR, June 23 , 1980 471-1800

LERQY L.METZ
VINCENT P SZELIGO

Re: Philadelphia Electric Company, Petitioner v.
Pennsylvania Public Utility Commission, Respondent
No. 1415 Commonwealth Docket 1980
Qur File 652-38-2

Prothonotary

Commonwealth Court of JUNZE)kuf L\
Pennsylvania pa P.U. C /-
617 South Office Building Law Dure

Harrisburg, Pa. 17120

Dear Sir:

i T)‘% We enclose for filing with the Commonwealth Court of

%&5@% Pennsylvanla a Notice of Intervention pursuant to Pennsyl-
vania Rule of Appellate Procedure 1531 (a), whereby United
States Steel Corporation gives notice to the parties in
the above-captioned proceeding that it intervenes as of
right in the appéal docketed at No. 1415 Commonwealth

Docket 1980.

A Proof of Service is attached to the Notice certifying
that the Notice has been served on all parties to the matter
pursuant to Pennsylvania Rule of Appellate Procedure 121.

If anything further is required in regard to the filing
of the enclosed Notice, please contact the undersigned.

Please acknowledge receipt of the enclosed on the
duplicate copy of this letter of transmittal and return it
to us in the envelope provided.

Very truly yours,

?ﬁ} VUONO & LAVELLE
cC
cc: All Parties of Record indicated on Proof of Service

United States Steel Corporation DOCKETED
DOCUMENT

FOLDER

C rles J Streﬂf

JUN 2 61980

%




IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PHILADELPHIA ELECTRIC COMPANY,
Petitioner
V. No. 1415

PENNSYLVANIA PUBLIC UTILITY Commonwealth Docket 1980

COMMISSION,

Respondent

NOTICE OF INTERVENTION

NOW COMES, United States Steel Corporation, Qy its
attorneys, Henry M. Wick, Jr. and Charles J. Streiff, Wick,
Vuono & Lavelle, 2310 Grant Building, Pittsburgh, Pa. 15219,
and states to this Honorable Court and all parties as follows:

As a party to the proceeding at Rate Investigation
Docket No. R-79060865 and Complaints consolidated thereto
before the Pennsylvania Public Utility Commission, which
resulted in a guisi-judicial Order whose review is sought
in the above-entitled Petition for Review, United States
Steel Corporation has a right to intervene in these proceedings
under Rule 1531 (a) of the Pennsylvania Rules of Appellate
Procedure. United States Steel Corporation participated as
a party in these proceedings before the Pennsylvania Public
Utility Commission, and has a direct, immediate, substantial

and pecuniary interest in the subject matter which is at

issue in this Petition for ReV:fW ’ D O c E( E IH' E D
DOCUMERT JUN 26 1980
L ﬁ@&DER -' S el




WHEREFORE, United States Steel Corporation hereby
gives notice to all parties and to this Honorable Court of

its intention herein in the appearance of this Counsel

listed below.

ectfully submitted,

B) i

STREIFF

WAYNE L. EMERY H M.
KENNETH R. PEPPERNEY ) CHARLES

United States Steel 2310 Grant Buildin-
Corporation Pittsburgh, Pa. 15219

Law Department Attorneys for UNITED STATES
600 Grant Street STEEL CORPORATION

Pittsburgh, Pa. 15219

Of Counsel:

WICK, VUONO & LAVELLE
2310 Grant Building
Pittsburgh, Pa. 15219
412-471-1800




PROOF OF SERVICE

I hereby certify that, on behalf of United States

Steel Corporation, I am this day serving the attached Notice

of Intervention upon the persons and in the manner indicated

below, which service satisfies the requirements of Rule 121

of the Pennsylvania Rules of Appellate Procedure:

First Class Mail

Joseph Malatesta, Esquire
Chief Counsel

Pa. Public Utility Commission
P.0O. Box 3265

Harrisburg, Pa. 17120

Harvey Bartle, III, Esquire
Attorney General

Strawberry Square, l6th Floor
Harrisburg, Pa. 17120

Albert Johnson, IIT,
Assistant Counsel

Gregg Sayre, Esquire

Pa. Public Utility Commission
Law Bureau, Room G-19

North Office Building
Harrisburg, Pa. 17120

Mr. S. Lizzio
1119 Stetser Avenue
Yeadon, Pa. 19050

Michael J. Ettner, Esquire
Regulatory Law Division
Room 4012

General Services Administration

18th and F Streets, N.W.
Washington, DC 20405

Mr. Joseph Fierstein
916 Tyson Avenue
. Philadelphia, Pa. 19111

Ms. Eleanor Inouye
527 Shoemaker Road
Elkins Park, Pa. 19117

Mr. Arthur Schwartz
2201 Tremont Street
Apt. B-314
Philadelphia, Pa. 19101

Edward H. Huss, Staff Counsel
Southeastern Pennsylvania
Transportation Authority
2029 PSFS Building

12 South 12th Street
Philadelphia, Pa. 19107

Mr. Jack J. Aloff

16F The Plaza Apartments
The Parkway & 18th Streets
Philadelphia, Pa. 19103

Henry R. MacNicholas, Esquire
Edward Riehl, Esquire

McNees, Wallace & Nurick

100 Pine Street

Harrisburg, Pa. 17108

Ms. Jennifer Nash
Institute of Civic Values
401 N. Broad Street
Philadelphia, Pa. 19130




Kristin Dawkins, Chairperson
Utilities Committee

1522 West Girard Avenue
Philadelphia, Pa. 19130

John J. Buffington, Esquire
Governcor's Energy Council
1625 North Front Street
Harrisburg, Pa. 17102

Mark B. Segal, Esquire
Stephen P. Hershey, Esquire
Community Legal Services, Inc.
Sylvania House

Juniper & Locust Streets
Philadelphia, Pa. 19107

Edward R. Paul, Esquire
Milon & Paul

18 West Second Street
P.O. Box D

Media, Pa. 19063

Michael P. Kerrigan, Esquire
Pepper, Hamilton & Scheetz
Ten South Market Street

P.0O. Box 1181 :
Harrisburg, Pa. 17108

Dated: June 23, 1980

Edward J. Morris, Esqguire
Reed, Smith, Shaw & McClay
P.0C. Box 864

Harrisburg, Pa. 17108

Martha Bush, Esguire

Craig Burgraff, Esquire
Office of Consumer Advocate
14th Floor-Strawberry Square
Harrisburg, Pa. 17127

Andre C. Dasent, Deputy Chief
Solicitor for Energy

Legal Department - 15th Floor

Municipal Services Building

Philadelphia, Pa. 19107

Ms. Louise Dufour
Limerick Energy Action
Box 10

Oaks, Pa. 19456

Mr. David C. Thomsen
P.0O. Box 15030
Philadelphia, Pa. 19130

CIAY S

HENRY M. WICK, JR{/C}

CHARLES STREIFP
Attorneys for UNITED STATES
STEEL CORPORATION

Wick, Vuono & Lavelle

2310 Grant Building

Pittsburgh, Pa. 15219
412-471-1800




. .AMONWEALTH OF PENNSYLVAN.
B5-B006ALIY

- 8OO 03 (9 9

BTS00 LIS D
DEPARTMENT OF JUSTICE
. OFFICE OF CONSUMER ADVOCATE
WALTER W. COHEN ’ Fourteenth Floor (717) 783-5048
Consumer Advocate ’ Strawberry Square .
Harrisburg, Pennsylvania 17120
I
N
July 2, 1980 f___‘i
.. A ;A
W R
i "'f;, kY o
G. Ronald Darlington, Prothonotary \’ . ' \,\'\""
Commonwealth Court of Pennsylvania N A ]',;"3 | o

Sixth Floor, South Office Building
Harrisburg, PA 17120

RE: Lukens Steel Company, The Celotex Corp.,
Union Carbide Corp. No. 1321 C.D. 1980

Philadelphia Electric Company
NO. 1415 C.D. 1980
and
U.S. Steel
No. 1345 C.D. 1980
v.
Pennsylvania Public Utility Commission

Dear Mr. Darlington:

Enclosed please find and original and three (3) copies of the
Consumer Advocate's Notices of Intervention in the above listed cases.

As per attached proof of service copies have been mailed to
all parties of record. .

Sincerely,

Mantra 0. -

Martha, W. Bush
Assistant Consumer Advocate™  --:—o,
A

L UCUMENT

L]

Enclosure D o ( K E m%&%&h

MWB/j1
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o IN THE CQMONWEALTH CCURT .
OF PENNSYLVANIA

PHITADETPHTA EIECTRIC COMPANY,
PETITIONER

[T I Y]

v. : No. 1415 C.B. 1980
PENNSYLVANTA PUBLIC UTTLITY

COMMISSION, :
RESPONDENT :

NOTICE OF INTERVENTTION

Notice is hereby given that Walter W. Cohen, the Consumer

Advocate of Pennsylvania, by his attorneys, Craig R. Burgraff and Hartha

"Bush, l4th Floor, Strawberry Square, Harrisbury, Pennsylvania 17120,

intervenes in the above-appeal.

As a party to the proceeding at Rate Investigation Docket No.
R-79060865 and complaints consolidated thereto before the Pennsylvemia
Public Utility Cammission, which resulted in a quasi-judicial Order,
the Appeal of which is being sought in the above-entitled petition for
review, the Consumer Advocate has a right to intervene under Rule 1531(a)
of the Pennsylvania Rules of Appellate Procedure.

| Because petitioner's ratepayers have a direct and significant
interest in the outcame of the appeal and this Office is charged with
protecting that interest, the Office of Consumer Advocate hereby gives

notice to all parties and to this Honorable Court of its intention to

intexvene.
Vet W, fBul
Martha W. Bush
Craig R. Burgraff
Counsel for Consumer Advocate
D |
OCKETED .1 ‘“('fﬂw
JUL 71980 y EM F
DATED: July 2, 1980 ’ L! N '!::i.:d E’?
dl T
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EDWARD C.FIRST, JR. NORMAN | WHITE o © STERLING G.McNEES
ROBER™ H.GRISWOLD F. MURRAY BRYAN 19231959

JAWES . ANG FICHARD . STEVENSON McNEEs, WALLACE & NURICK

MOSES K. ROSENBERG HENRY R.MwNICHOLAS DAVID M. WALLACE
JEFFERSON C.BARNHART WILLIAM M. YOUNG, J&. ATTORNEYS AT LAW 1942-1967

JAMES W. HAGAR ROBERT M.CHERRY

ARTHUR L. BERGER DAVID B: DISNEY . 100 PiNE STREET GILBERT NURICH
FRANCIS B.HAAS, JR. H.LEE ROUSSEL P, 0. BOX IGE JAMES H. BOOSER

G. THOMAS MILLER MAURICE A, FRATER HARRY H.FRANK
DONALD R, WAISEL DENNIS J. HARNISH HARRISBURG, PA. 17108 OF COUNSEL

RICHARD R, LEFEVER C.GRAINGER BOWMAN

J.THOMAS MENAKER JOHN S.0YLER TeLEPHONE (717) 236-9341

CLYDE W. MaINTYRE DEL_AND M.LANTZ WASHINGTON GFFICE

S, BERNE SMITH HARVEY FREEDENBERG

FOD o BERA EDWARD o FLEHL 1333 NEW HAMPSHIRE AVE N W,
EDWARD W. ROTHMAN JASON 5. SHARIRO WASHINGTON, D. C. 20038
ROBERT &. MILLS ERIC L. BROSSMAN TELEPHONE |202) 655-5157
W. JEFFRY JAMOUNEAU ROSERT-D, STETS : ’ . :

HERBERT R. NURICK MARY JAME FORBES ) WILLIAM A CHESNUTT
DAVID E. LEHMAN . HARK S, GUREVITZ . - July 17, 1880 . . JOHN C.FUDESCO .

In Re: Philadelphia Electric Company v. Pennsylvania Public
Utility Commission i
In the Commonwealth Court of Pennsylvania /’faLLﬁﬁf\

No. 1415 C.D. 1980 o
/&

Our File: 3588-007 >
) ur File / }R&ZIE?%{

G. Ronald Darlington, Prothonotary (E JUL.E R Ig
Commonwealth Court of Pennsylvania . Pa p “00m
Sixth Floor, South 0Office Building \@, hwé_ C
Harrisburg, PA 17120 : HAND DELIVER" &

N <\
Dear Mr. Darlington: y \\\qihiiiléy/

On behalf of Lukens Steel Company, Celotex Corporation and
Union Carbide Corporation we herewith enclose and file the ori-
ginal and three (3) copies of Notice of Intervention. As noted
on the Proof of Service, copies have been duly served.

Very truly yours,

McNEES, WALLACE & NURICK

/
’

éf?/ . /53 Y& //-/
By ¢ dcctgnl ‘} A ey
< Edward J. Rié/l 6/

EJR/jmb .
Enclosures

cc: All parties of record DQCUF@EMF
- - FOLDER

DOCKETED

JUL 211980

)
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PHILADELPHIA ELECTRIC COMPANY,
Petitioner
V. No. 1415 C.p. 1980

PENNSYLVANIA PUBLIC UTILITY
COMMISSION,

*E A% SF S A3 W8 #F 80 44 e

Respondent

NOTICE OF INTERVENTION

Notice is hereby given that Lukens Steel Company,
Celotex Corporation and Union Carbide Corporation, parties

below, hereby intervene in this matter.

McNEES, WALLACE & NURICK
}
By R A Yy A AT s

. Edward J. Riehl '
* 100 Pine Street
P. O. Box 1166
Harrisburg, PA 17108

(717-236-9341)

e B —————

T DOCUMENT
FOLDER

'DOCKETED |

JUL 2 1 1080

———

o




PHILADELPHIA ELECTRIC

COMPANY,

PENNSYLVANIA PUBLIC UTILITY
COMMISSION

COMMONWEALTH COURT OF PENNSYLVANIA

Petitioner

V. No. 1415 C.D. 1980

s 4 % AK B8 % RF 08 ¢ 4% as

Respondent

PROOF OF SERVICE

I hereby certify that I am this day serving copies of the

Notice of Intervention upon the persons and in the manner

indicated below, which satisfies the requirements of Pa.

R.A.P. 121:

Service by first-class mail, addressed as follows:

Joseph G. Malatesta, General Counsel
Pennsylvania Public Utility Commission
P. 0. Box 3265

Harrisburg, PA 17120

Attorney General
Commonwealth of Pennsylvania
Department of Justice
Strawberry Square
Harrisburg, PA 17120

Albert Johnson, Esqg.

Pennsylvania Public Utility
Commission

P, 0. Box 3265

Harrisburg, PA 17120




Edward H. Huss, Staff Counsel
SEPTA

12 South 12th Street

Philadelphia, PA 19107

Michael J. Ettner, Esqg.
Regulatory Division, Room 4012
General Services Administration
18th and F Streets, N.W.
Washington, DC 20405

Raymond C. Williams

Philadelphia Electric Company
Electric Division

2301 Market Street

Philadelphia, PA 15101

Mr. Craig R. Burgraff

Ms. Martha W. Bush

Assistant Consumer Advocates
Office of Consumer Advocates
14th Floor, Strawberry Square
Harrisburg, PA 17127

Walter H. Hall, II, Esg.
Morgan, Lewis & Bockius
2100 The Fidelity Building
Philadelphia, PA 19109

Kenneth Barna, Esqg.
Begley & Ferriter
Six Beacon Street
Boston, MA (2108

Mr. Arthur Schwartz
2201 Tremont Street
Apartment B-314
Philadelphia, PA 19101

Honorable Joseph Klovekorn
Administrative Law Judge

Room G-08-A North Office Building
Harrisburg, PA 17120

Kenneth R. Pepperney, Esd.
United States Steel Corporation
600 Grant Street

Pittsburgh, PA 15219
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S. Lizzio
1119 Stetser Avenue
Yeadon, PA 19050

Stephen P. Hershey, Esqg.
Community Legal Services, Inc.
Sylvania House

Juniper & Locust Streets
Philadelphia, PA 19107

Ms. Eleanor Inouye
0ld York Road
Keystone Alliance

527 Shoemaker Road
Elkins Park, PA 19117

Kristin Dawkins, Chairperson
Utilities Committee
Philadelphia Counsel of
Neighborhood Organizations
1522 West Girard Avenue
Philadelphia, PA 19103

Mr. Jack J. Aloff

The Plaza Apartments - 16F
The Parkway at 18th Street
Philadelphia, PA 19103

Andre Dasent, Esqg.

Deputy Regulatory Affairs

The City of Philadelphia

1500 Municipal Services Building
Philadelphia, PA 19107

Mr. Ronald S. Schwebel
Dr. Carl Mamone

Cross Keys Building
Doylestown, PA 18901

Jennifer Nash

Institute of Civic Values
401 North Broad Street
Philadelphia, PA 19104

Charles J. Streiff, Esqg.
Wick, Vuono & Lavelle
2310 Grant Building
Pittsburgh, PA 15219
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Mr. Joseph Feirstein
916 Tyson Avenue
Philadelphia, PA 19111

Louise DuFour
Box 10
Oaks, PA 19456

Mr. Jack Haas
7832 Lister Street
Philadelphia, PA 19152
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"Edward J. Riehl./
' McNees, Wallace & Nurick
P. O. Box 1166
Harrisburg, PA 17108
Telephone (717) 236-9341)
Attorneys for Intervenors




: COMMONWEALTH OF PENNSYLVANIA

F’EN’NSY‘“-\{ANlA PUBLIC UTILITY COMMISSION
P. 0.1 X 32565, HARRISBURG, PA. 17 ']

a

July 21, 1580 _
. .. . ' IH REFPLY PLEABE

RESFER TO OUR FIL.E

G. ﬁonald Darlington, Prothonotary
Commonwealth Court of Penusylvania -

" Sixth Floor, South Office Building
- Harrisburg,

Pennsylvania 17120

Petition onPhiladelphia Electric ‘Company

In re: )
No. 1415 C. D. 1980 .

Petition of Walter W. Cohen, Consumer Advocate

No. 1486 C. .D. 1980

In The Commonwealth Court of Pennsylvania’

Dear Mr. Darlington:
Enclosed is the certified record in the above-captioned cases

Very truly yours,

Carol J. Barnes
Appeals (Clerk

. o
cc: Walter R. Hall, II, Esquire : - : L 53 =
"Martha W. Bush, Esquire , R =
Mark B. Segal, Esquire ; s T T
- Charles "J. Streiff, Esquire i S
Andre C. Dasent, Esquire - ;:‘
_, y s

Edward J. Riehl, Esquire. ke s




PHTLADELPHIA ELECTRIC COMPANY, : IN THE COMMONWEALTH COURT OF
Petitioner : PENNSYLVANIA
V.
PENNSYLVANIA PUBLIC UTILITY : No. 1415 C. D. 1980
COMMISSION,

Respondent : B . /))’(j O é) ;é yj

CERTIFICATION OF THE RECORD

TO THE HONORABLE, THE PRESIDENT JUDGE AND JUDGES OF THE COMMONWEALTH COURT:

PENNSYLVANTA PUBLIC UTILITY COMMISSION DOES HEREBY CERTIFY THAT
the attached is the record of said Commission in the matter of the Petition
for Review filed by Philadelphia Electric Company from the findings,
determination and order of the Commission in the Rate Investigation of
Philadelphia Electric Company, Docket No. R-79060865, said record consisting
of the following:

Order of the Commission dated August 9, 1979,
including acknowledgment thereof;

Corrected Order of the Commission dated August 9, 1979,
including acknowledgment thereof;

Memorandum from Chairman Goode addressed to Chief
Administrative Law Judge Shane, dated August 9, 1979;

Letter from William P, Thierfelder, Secretary, addressed
to J, L. Everett, President, Philadeliphia Electric
Company, dated August 10, 1979, including acknowledgment
thereof;

Letter from C. K. Grubb addressed to Jack J. Aloff
(acknowledging Aloff's formal complaint), dated
August 21, 1979;

Letter from J. L. Everett, Philadelphia Electric Company,
addressed to W. P, Thierfelder, Secretary, received
August 22, 1979;

Letter from R. C. Williams, Philadelphia Electric Company,
addressed. to W. P. Thierfelder, Secretary, received
August 31, 1979;
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Transcript of testimony taken at hearing held

‘September 5, 1979;

Philadelphia Electric Company Pre-Hearing Conference
Memorandum, received September 11, 1879;

General Services Administration Prehearing
Conference Memorandum, received September 11, 1975;

Commission Trial Staff Prehearing Memorandum,
received September 11, 1979;

Pre-Hearing Order of ALJ Klovekorn, received
September 24, 1979;

Testimony of witness: Henry E. Kastell, received
October 1, 1979;

Transcript of testimony taken at hearing held
October 2, 1979, including PECO's Statement Nos.
13 (w/PECO ExKibit Nos. FEJ-1 through FEJ-7) and
6, and PECQO ExhibBit No. FEJ-§;

Transcript of testimony taken at hearing held
October 3, 1979, including PECO Statement Na. 8
and PECO's Exhibit Nos. HTW-1, HTW-2, HTW-3
(Volumes I & TI), HTW-4 (Volumes I § II), and
HTW=5;

Transcript of testimony taken -at hearing held
October 4, 1979, including PECO Statement No. 14
and PECO Exhibit No. JFB-1;

Order Consolidating Additional Complaints by
ALJ Klovekorn, received October 5, 1979;

Transcript of testimony taken at hearing held
October 9, 1979, including PECO Statement No. 7
and PECO Exhibit No..1 (Appendix A + Volume I,
IT, IIT (Book 1 & 2}, IV):

Transcript. of testimony taken at Rearing held

October 10, 1979, including PECC Statement Nos.

2, 2-A, 4, and PECO Exhibit Nos. RCW-1 and
RCW-1-A;

Letter from Jack J. Aloff addressed to ALJ
Klovekorn, received Qctober 12, 1979;

Order Consolidating Additional Complaint by
ALJ Klovekorn, received October 15, 1979;
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Transcript of testimony taken at hearing held
October 16, 1979, including PECO Statement No. 9
and PECO Exhibit Nos. VSB-1, VSB-2;

Motion by Respondent for Order Determining Relevance
of Proposed Testimony and Exhibit Material, received
October 16, 1979;

Respondent's Request for Certification, received
October 16, 1979;

Respondent's Answer to Complaint of Consumer Action
in the Northeast, received October 16, 1979;

Transcript of testimony taken at hearing held
October 17, 1979, including PECO Statement No. 10
and PECO Exhibit Nos. WCH-1, RCW-2;

Transcript of testimony taken at hearing held
October 18, 1979, including Consumer Advocate's
Exhibit No. 1;

Governor's Energy Council Petition to Intervene,
dated October 18, 1979;

Transcript of testimony taken at hearing held
October 23, 1979, including PECO Statement No. 5
and PECO Exhibit Nos. RCW-3, RCW-4;

Consumer Advocate's Motion to Strike, received
October 23, 1979;

Memorandum. in Support of Motion to Strike, received
October 23, 1979;

Letter from George X. Schwartz, City of Philadelphia,
addressed to W. Wilson Goode, Chairman, (w/Council
Resolution No. 550), received October 23, 1979;

CEPA, et al. Motion to Strike, received
October 23, 1979;

Letter from Gregg C. Sayre, Assistant Counsel, addressed
to William. P. Thierfelder, Secretary, received
October 23, 1979;

Transcript of testimony taken at hearing held
October 24, 1979, including PECO Statement No. 3
and PECO Exhibit Nos. DPS-1, DPS-2, DPS-3;

Memorandum of Lukens Steel Company, Celotex Corporation
and Union Carbide Corporation, received October 24, 1979;
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Letter from William P. Thierfelder, Secretary, addressed
to All Parties of Record {w/Order- of ALJ Klovekorn
Granting, in part, and Denying, in part, Request for
Certification), dated October 24, 1979;

Transcript of testimony taken at hearing held
October 25, 1979, including PECO Statement No. 1
and PECO Exhibit No. JFP-1, Consumer's Exhibit
No. 1;

Order Granting Motions to Strike by ALJ Klovekorn,
received Cctober 29, 1979;

Transcript of testimony taken at hearing held
October 30, 1979, including PECO Exhibit No.
DPS-3;

Transcript of testimony taken at hearing held
October 31, 1979, including PECO Statement Nos.
12, 12-A, PECO Exhibit Nos. KWS-1, KWS-2, KWS-3;

Order Permitting Intervention of Governor's Energy
Council by ALJ Klovekorn, received October 31, 1979;

Order of the Commission dated November 1, 1979,
including acknowledgments thereof;

Respondent's Request for Certification, received
November 2, 1979;

Memorandum of United States Steel Corporation,
received November 5, 1979;

Memorandum of CEPA, et al. in Opposition to Request
for Certification of Salem I Issue, Teceived
November 7, 1979 .

Motion for Admission of Nicholas J. Scobbo, Jr.,
Pro Haec Vice, received November 7, 1979;

Petition for Clarification and Reconsideration
of Order Granting Motions to Strike.by Respondent,
received November 7, 1979;

Response to CEPA, et al. to PECO's Petition for
Clarification and ).Reconsideration, received
November 8, 1979;

Consumer Advocate's Response to Petition for
Clarification and Reconsideration of Order Granting
Motions to Strike, received November 9, 1979;

Letter from Walter R. Hall, II, Esquire addressed to
William P. Thierfelder, Secretary, received
November 9, 1979;
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Transcript of testimony taken at hearing held
November 13, 1979, including PECO Exhibit No. DPS-4;

Order by Judge Klovekorn, docketed November 13, 1979;

Governor's Energy Council's Meotion for Clarification
and Establishment of a Deadline, received November 13, 1979;

Direct Testimony of William H. Greene, Ph.D. (Statement
No. 1 of Consumer Education and Protective Associatiom,
et al.), received November 14, 1979;

Transcript of testimony taken at hearing held
November 15, 1979, including PECO Statement No. 11;

Transcript of testimony taken at hearing held
‘November 20, 1979, including Consumer Advocate's
Statement No. 1, PECO Exhibit Neos. 2, 3;

University of Pennsylvania's Petition to Intervene,
received November 20, 1979;

University of Pennsylvania's Protest, recéived
November 20, 1979;

Drexel University's Petition to Intervene, received
November 21, 1979;

Drexel University's Protest, received November 21, 1979;

Transcript of testimony taken at hearing held
November 21, 1979, including Trial Staff Statement
No. DHM-1 and Trial .Staff Exhibit No. DHM-1A;

Transcript -of testimony taken at hearing held
November 26, 1979, including Trial Staff Statement
Nos. MPB-1, RAR-1 and Trial Staff Exhibit Nos.
MPB-1, RAR-1;

Transcript of testimony taken at hearing held
November 27,..1979, including Consumer Advocate
Statement No. RJR-2,.Consumer Advocate Exhibit
No. RJR-1 through 11, CANE Exhibit No. 1;

Transcript of testimony taken at hearing held
November 28, 1979, including Thompson Statement
No. 1, CEPA Statement No. 1, Industrial Statement
No. 1, GSA Statement No. CSW-1, Thompson Exhibit
Nos. 1, 2, 3, 4, Industrial Exhibit No. JP-1, and
GSA Exhibit No. CSW-1;

Transcript of testimony taken at hearing held
November 29, 1979, including CEPA Statement No. 3,
GSA Exhibit No, CSW-2, GEC Exhibit Nos. 1, 2, 3;
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Respondent's Memorandum Opposing Motion to Reject
PECO Exhibits RCW-5§6, MWR-1 and JJC-1, received
November 30, 1979;

Letter from Walter R. Hall, II, Esquire, addressed
to ALJ Klovekorn, recéived December 3, 1979;

Consumer Advocate's Motion to Strike, received
December 4, 1979;

Transcript of testimony taken at hearing held
December 5, 1979, including Trial Staff Statement
Nos. DLB-1, HJH-1, GFM-1, Trial Staff Exhibit

No. HJH-1-A, PECO Exhibit No. 5;

Order by ALJ Klovekorn, recéived December 5, 1979;

Letter from William P. Thierfelder, Secretary,
addressed to Walter R. Hall, II, Esquire, dated
December 5, 1979;

Letter from Walter R. Hall, II, Esquire, addressed
to William P. Thierfelder,. Secretary, (w/Respondent's
Request for Certification), received December 7, 1979;

Memorandum and Order by ALJ Klovekorn, received
December 7, 1979;

Transcript of testimony taken at hearing held
December 10, 1979, .including Consumer Advocate
Statement Nos. 2, 3, Consumer Advocate Exhibit
Nos. JS-1, JS-2, JS-4, .JS-5;

Letter from.ALJ Klovekorn addressed to William P.
Thierfelder, Secretary, received December 10, 1979;

Transcript of testimony taken at hearing héld
December 11, 1979, including Consumer Advocate
Statement Nos. 5, 6, 7, Trial Staff Statement Nos.
RWS-1, HJH-2, JMK-1, Consumer Advocate Exhibit
Nos. THW-1, THW-2. THW-3, THW-4, THW-5, RGT-1,
RGT-2, RGT-3;

Petition of the Delaware Valley Hospital Council,
Frankford Hospital, and Children's Hospital of
Philadelphia to Intervene, received December 11, 1979;

Respondent's Petition for Reconsideration of Commission
Intention to Take Official Notice of CRESAP Management
Audit, received December 11, 1979;

Order Granting Request for Certification by ALJ
Klovekorn, received December 11, 1979;
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Transcript of testimony taken at hearing held
December 12, 1979, including Trial Staff Statement
Nos. DMD/EMB-1, JTC-1, DWG/DH-1, EKW/REN-1,

Trial Staff Exhibit Nos. DMB/EMB-1, JTC-1, DWG/DH-1-A
through 1-F, EKW/REN-1(a) through 1(c¢), PECO Exhibit
Nos. 6, 7:

Transcript of testimony taken at hearing held
December 13, 1979, including Trial Staff Statement
Nos. WFC-1, DLB-2, REN-2, DLB/RLP-1, CAS-1, Trial
Staff Exhibit Nos. DLB-1-B, EKW/REN-1(d), WFD-1-A,
DLB-2-A, REN-2-A, JWD/REN-2-B, DLB/RLP-1-A, CAS-1-A;

Motion to Introduce GSA Statement and Exhibits Into
Evidence, received December 18, 1979;

Order by ALJ Klovekorn, received December 18, 1979;

Transcript of testimony taken at hearing held

* December 19, 1979, including Keystone Alliance
Statement Nos, 1, 2, PECO Statement Nos. 14-A,
15, 15-A, 4-A, PECO. Exhibit No. JFB-2, Keystone
Alliance Exhibit No. 2-A;

Transcript of testimony taken at hearing held
December 20, 1979, including Trial Staff Statement
Nos. RWS5-2, 2-B, PECO Statement Nos. 1-A, 1-B, 8-A,
7-A, CEPA Statement No. 1-A, Trial Staff Exhibit
Nos. RAR-2, RAR-3, RAR-4, MPB-4, MPB-5, MPB-6,
MPB=7, MPB-8§, MPB-9, MPB-2, MPB-10, MPB-11, MPB-3,
PECO Exhibit No. RCW-7;

Transcript of testimony taken at hearing held

December 21, 1979, including University of Pennsylvania
Statement No. 1, Limerick Ecology Action Statement

No. 1, Consumer Advocate Statement No. 3-A, 4-A, 1-A,
Trial Staff Statement. Nos. DLR-3, GFM-2, SCB-1, PECO
Statement Nos. 10-A, 10-B, 9-A, 12-B, 5-A, 6-A, 16,
Limerick Ecology Action ExhHibit No. LD-1, PECO

Exhibit Nos. 4, JJC-1, RCW-5, MWR-1, DPS-5, JJC-2,
Trial Staff Exhibit Nos. GFM-1-D, GFM-1-E, unidentified,
Consumer Advocate Exhibit Nos. THW-6, 1 through 37,
CEPA Exhibit Nos. 2 through 27;

Letter from William Shane, Chief ALJ, to All Parties
of Record (notice of oral argument), dated
January 2, 1930;

Letter from Walter R. Hall, I1, Esquire, addressed
to William P. Thierfelder, Secretary- (iw/Respondent’s
Request for Certification), received January 2, 1980;

Order Nisi of the Commission dated January 4, 1980,
including acknowledgments thereof;
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Letter from Walter R. Hall, II, Esquire, addressed
to ALJ Klovekorn, received January 9, 1980;

Letter from ALJ Klovekorn addressed to All Parties
of Record, received January 10, 1580;

Order of the Commission dated January 11, 1980,
including acknowledgments thereof;

Letter from William P. Thierfelder, Secretary,
addressed to All Parties of Record, dated
January 23, 1980;

Letter from William P. Thierfelder, Secretary,
addressed to Whom It May Concern, dated

January 29, 1980;

Order of the Commission dated February 15, 1980,
including acknowledgments thereof;

Recommended Decision of ALJ Klovekorn, dated
February 29, 1980;

Exceptions of Jack J. Aloff to the Proposed
Initial Decision Dated February 29, 1980, Prepared
by Adminstrative Law Judge Joseph J. Klovekorn,
received March 10, 1980;

Exceptions of Respondent Philadelphia Electric
Company to the Recommended Decision of Administrative
Law Judge Joseph J. Klovekorn, received March 12, 1980;

Exceptions of Lukens Steel Company, The Celotex
Corporation and Union Carbide Corporation to
Recommended Decision of Administrative Law Judge
Joseph .J. Klovekorn, received March 12, 1980;

Exceptions of David C. Thomsen, Complainant,
received March 12, 1980;

Exceptions of United States Steel Corporation,
received March 12, 1980;

Consumer Advocate's Exceptions to the Administrative
Law Judge's Recommended Decision, received March 12, 1980;

Exceptions of Commission Trial Staff to Recommended
Decision of the Administrative Law Judge, received
March. 12, 1980;

Brrata Notice by ALJ Klovekorn to his Recommended
Decision, received March 13, 1980;

Exceptions of Complainant City of Philadelphia to

the Recommended Decision of Administrative Law
Judge Joseph J. Klovekorn, received March 14, 1980;
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Exceptions of the General Services Administration
to the Recommended Decision of Administrative
Law Judge Joseph J. Klovekorn, received March 14, 19%80;

Exceptions of Complainants Consumer Education and
Protective Association, et al., received
March 14, 1980;

Reply to Exceptions on Behalf of Lukens Steel Company,
The Delotex Corporation, and Union Carbide Corporation,
received March 20, 1980;

Replies of Respondent Philadelphia Electric Company
to Exceptions to the Recommnended Decision of
Administrative.Law Judge Joseph J. Klovekorn,
received March 20, 1980;

Reply Exceptions of the Office of Consumer Advocate,
received March 20, 1980;

Reply Exceptions of Commission Trial Staff to
Recommended Decision of the Administrative Law
Judge, recelved March 21, 1980;

CEPA, et al. Motion to Strike, received March 21, 1980;

Philadelphia Electric Company, Actual Experience
in the Future Test Year, Quarter Ended December 31,
1979, received March 24, 1980;

Reply of Complainants Consumer Education and
Protective Association, et al. to Exceptions to
the Recommended Decision-of the Administrative Law
Judge, received March 24, 1980;

Respondent's Answer to Motion to Strike, recéived
March 25, 1980;

Letter from David C. Thomsen addressed to ALJ Klovekorn,
received April 7, 1980;

Letter from Walter R. Hall, II, Esquire, addressed
to Pennsylvania Public Utility Commission, recéived
April 25, 1980;

Letter from J. L. Everett, Philadelphia Electric
Company, addressed to W. P. Thierféelder, Secretary,
received April 25, 1980;

Letter from Charles J. Streiff, Esquire, addressed
to William P, Thierfelder, Secretary, received
Mayi6, 1980;
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Letter from Edward J. Riehl, Esquire, addressed to
William P. Thierfelder, Secretary, received May 6, 1980;

Letter from Walter R. Hall, II, Esquire, addressed
to Pennsylvania Public Utility Commission, received
May 7, 1980;

Letter from Gregg C. Sayre, Assistant Counsel, addressed
to William P. Thierfelder, Secretary, received May 9, 1980;

Order of the Commission dated May 9, 1980, including
acknowledgments thereof;

Letter from J. L. Everett, Philadeiphia Electric
Company, addressed to W. P. Thierfelder, Secretary,
received May 9, 1980;

Letter from William P. Thierfelder, Secretary, addressed *
to Whom It May Concern, dated May 9, 1980;

Jack J. Aloff's Comments in Regard to the Proposed
Compliance of Supplement No. 15 with the Commission
Order Adopted and Entered May 9, 1880, received

May 19, 1980;

Letter from William P. Thierfelder, Secretary, addressed
to Walter R. Hall, II, Esquire, dated May 28, 1980;

Lukens Steel Company, et al. Petition for Reconsideration,
received May 30, 1980;

B. F. Goodrich Petition in Support of Industrial
Complainants' Petition for Reconsideration and Petition
to Intervene in Proceeding on Reconsideration, received
June 2, 1980;

Scott Paper Company Petition in Support of Industrial
Complainants® Petition for Reconsideration and Petition
to Intervene in Proceeding on Reconsideration, recéived
June 2, 1980;

Letter from Albert W. Johnson, III, Assistant Counsel,
addressed to William P. Thierfelder, Secretary, received
June 4, 1980;

Order of the Commission dated June 5, 1980, including
acknowledgments thereof;

Letter from William P. Thierfelder, Secretary, addressed
to All Parties of Record, dated June 10, 1980;

Letter from William P, Thierfelder, Secretary, addressed
to Edward J. Riehl, Esquire, dated June 26, 1980;
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IN TESTIMONY WHEREQF, PENNSYLVANIA PUBLIC UTILITY COMMISSION

has caused its seal to be hereunto affixed, duly attested by its Assistant

Secretary this twenty-first day of July, 1980.

ATTEST:

PENNSYLVANIA PUBLIC UTILITY
COMMISSION
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NOTICE OF FILING OF THE RECORD

QM% /70
UNDER :

PENNSYLVANTIA RULE OF APPELLATE PROCEDURE 1934

Form 1934 (Rev. 6-21-76)

To the parties or their counsel involved in the within mentioned matter:

. As indicated by the enclosed copy of the cover page of
the certificate of the lower court or other government uanlt transmitting
the record of a matter to an appellate court, the record in such matter
has been received and filed in the appellate court to which the certificate
is directed. The date of filing the record in the appellate court is
endorsed on the enclosed cover page of the cerxrtificate of the recoxd.

The last date for the filing of the/brief of the appellant
or petitioner in this matter is fixed as: \fJral"s = /L
(which date, if it is more than 40 days aftér’the date on which the
record was filed in the appellate court, is a deferred briefing date
fixed pursuant to Pa, R,A.P, 2185 (b)). Under Pa. R.A.P. 121 (a)
paperbooks are deemed filed with the prothonotary of the appellate court
when mailed, if first class mail is utilized. Paperbooks should be filed
in the office specified in Annex A. '

: Makeup of the brief and reprodiced record is spelled out in
Cha{ter 21 of the Pennsylvania Rules of Appellate Procedure. Pa, R.A,P.
2101l provides that paperbocks shall comply in all material respects with
the requirements of the Rules as nearly as the circumstances of the
particular case will admit, otherwise they may be suppressed, and if the
defects are in appellant's or petitioner's paperbooks and are substantial,
the appeal or other matter may be quashed or dismissed. Briefs and
Reproduced Records which do not substantially comply with Chapter 21
of the Pennsylvania Rules of Appellate Procedure may be returned for
revision or referred to the appellate court in which filed for dispesition
under Pa, R.A,P, 2101, '

It is of the utmost importance that all parties or their
counsel use the appellate docket number assignment in this matter on
all correspondence, paperbooks and other documeats relating thereto.

;5
|2

JUL 2 21980z i
Pa. P. U, C.

Law Bureau

ce: Clerk or prothonotary of the lower court ox the
head, chairman, deputy or secretary of the other
governmeat uanit which transmitted the record.

Administrative Office of Pennsylvania Courts

EB(){&» LEJHE 1
FOLwwS
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CAttach to: : ANNEX A

Form 907 (b) ‘ Commonwealth Court
1112 (b) .
1122 '
1123 (a)-1
1311 (b)
1322 : »
1514 (a) '

1934

257172572

Address all written communications to:

Office of the Prothonotary
Commonwealth Court of Pennsylvania
Sixth Floor, South Office Building
Harrisburg, Pennsylvania 17120

Filings may be made in person at the above office (except
Saturdays, Sundays and legal holidays observed by Pennsylvania
courts) between 9 AM, and 4 P.M.

Information may be obtained from the following:

Francis Barbush

Chief Clerk of the Commonwealth Court of
Pennsylvania

(717) 787-5884

(717) 787-8836

Pleadings and similar papers (but not papefbooks)
may also be filed as follows:

Office of the Prothonotary
Commonwealth Court of Pennsylvania
Philadelphia Filing Office

Room 23%-32 City Hall
Philadelphia, Pennsylvanla 19107

‘ The hours of the Philadelphia Filing Office are
9 A.M. to 5 P.Ma :

Under Pa. R.A.P, 3702 writs or other process issuing
out of the Commonwealth Court shall exit only from the Harrisburg
Office and shall be returnable thereto.



MMONWEALTH OF PENNSYLVANIA
PEN LVANIA PURBLIC UTILITY COM HanN
P. O. BOX 3255, HARRISBURG., PA. 120

. N REPLY PLEABE
— REFER YO QUR FILE

July 21, 1980

G. Ronald Darlington, Prothonotary
Commonwealth Court of Pennsylvania

Sixth Floor, Socuth Office Building .
Harrisburg, Pennsylvania 17120

In re: Petition ofIPhiladelphia Electric Company
No. 1415 C. D. 1980

Petition of Walter W.. Cohen, Consumer Advocate
No. 1496 C., D, 1980 :

In The Commonwealth Court of Pennsylvania

Dear Mr. Darlington:

Enclosed is the certified record in the above-captioned cases.

Very truly yours,

Carol J. Barnes
Appeals Clerk

cc: Walter R, Hall, II, Esquire
Martha W. Bush, Esquire =
Mark B. Segal, Esquire :
Charles J. Streiff, Esquire
Andre C. Dasent, Esquire
Edward J. Riehl, Esquire
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MORGAN, LEWIsS & BocKIus 6'80069983

WASHINGTON COUNSELORS AT LAW LOsS ANGELES

New York 1232 SouTH BROAD STREET Mriami

HARRISBURG PA;I 5

PHILADELPHIA,PENNSYLVANIA ID109
Associatec OFFICE

TeLEPHONE:(215) B75-5000

THomMASs P. GADSDEN

CiaL DIrRECT {2!5) 875-5234 August ll; 1980

Francis C. Barbush, Chief Clerk
Commcnwealth Court of Pennsylvania
620 South Office Building
Harrisburg, PA 17120

Re: Philadelphia Electric Company

T
Pennsylvania. Public.--Utility Commission
No. 1415 Commonwealth Docket 1980 ' S
-
Dear Mr. Barbush: A
On June 5, 1980, Philadelphia Electric Company ‘QQ g%?
(the "Company") filed a Petition for Review at the above- §§§?<§§f
Public Utility Commission (the "Commission") entered May Q“’ i

captioned docket from the final Order of the Pennsylvanii///

9, 1980 at Docket No. R-79060865, et al. A Petition for @ 4{9
Review from this same Commission Order was subsegquently

filed by the Office of Consumer Advocate and docketed at \\\

No. 1496 Commonwealth Docket 1980. .,

The principal parties to the appeals at Nos. 1415
and 1496 Commonwealth Docket 1980 are also currently engaged
in appeals taken from prior Commission Orders involving the
Company (see Nos. 1111 and 1211 Commonwealth Docket 1980).
Under the briefing schedule established in these latter
appeals, the Company must submit its initial brief on or
before August 27, 1980. In view of that commitment, as
well as the size of the record and the complexity of the
issues involved in the instant case, the Company will be
unable to prepare an adegquate brief by the present due date
of September 2, 1980. Accordingly, it is respectfully re-
quested that the time for the filing of Petitioner's briefs
at Nos. 1415 and 1486 Commonwealth Docket 1980 be extended
for thirty days, or until October 2, 1980. We are advised
by counsel for Petitioner Office of Consumer Advocate that
it joins in this request. 1In addition, counsel for all
parties, who by Praecipe or Notice of Intervention have
indicated an intention to participate in these fwo gpreals
have been consulted and have stated that they havB @DCOR-ET E D
jection to such an extension.

AUG1 31980

< by
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MoRGAN, LEWIS & BOCKIUS

Mr. Francis C. Barbush -2- August 11, 1980

By this letter the Company further notifies the
Court of its intention to proceed under Pennsylvania Rule
of Appellate Procedure 2154(b). In accordance with the
procedures set forth therein, and assuming that the re-
quested extension for the f£filing of briefs is granted, the
Company and Petitioner Office of Consumer Advocate would
serve their respective reproduced record designations on
October 2, 1980 and file a reproduced record within fifty-
one days thereafter. See Pa. R.A.P. 2186(a) (2).

Sincerely,

i L T

1
s ]
JRevros T oaclation

Thomas P. Gadsden
tik

cc: All Parties of Record



(ﬂnmr&tfnwﬂh Court of qﬁmnggjjmﬁia 5 -80062653

HarRISBURG, PENNSYL;IANIA 17120

August 13, 1980

OFFICE OF THE PROTHONOTARY

Thomas P. Gadsden, Esg.

Morgan, Lewis.& Bockius o
123 South Broad Street ' .
Philadelphia, Pa. 19109 -

Re: Phila. Electric Company v.
- Pa. P.U.C. - ’
No. 1415 'C. D. 1980

Dear Mr., Gadsden:

"I am in receipt of .your request for an extension of time
to file your brief in the above-captioned matter.:

Since 6pposing counsel has no objection, I shall grant’
same to October 2, 1980. - ' '

Very truly yours,

- ) - u . ’ ) .
st O Banted
' ' ’ Francis C. Barbush ‘
Chief. Clerk . ‘ - .

FCB:glr

CC: Messrs. Malatesté, MacNicholas, Huss, Wick,
Segal, Paul, Morris
~Ms. Bush, Ms. Dean

‘\!
¥

DOCKETED |

- AUG1 41939
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&\}\MQN\I‘JEAL-T*’E OF F’ENNSYLVAN’ / -~ &Vﬂ@ . . LS

DEPARTMENT OF JUSTICE
OFFICE OF CONSUMER ADVOCATE
WALTER W. COHEN Fourteenth Floor
Consumer Advocate Strawberry Sguare
Harrisburg, Fennsylvania 17120

(717} 783-5048

Francis C. Barbush, Chief Clerk
Office of the Prothonotary
Commenwealth Court of Permsylvania
Hayrisburg, PA 17120

Re: Philadelphia Electric Conpany
V.
Pa. P.U.C., No. 1415 C. D. 1980

& Consumer Advocate
.
Pa. P.U.C., No. 1496 C. D. 1980

Deaxr Mr. Barbush:

I am in receipt of your granting of an extension for filing of
briefs until October 2, 1980 to Mr. Gadsden in the matter of the Pelition
for Review docketed at No. 1415 C. D. 1980, It was my understanding
with Mr. Gadsden, as well as the intent of his letter end request, that
briefs in both of the above-captioned matters be filed on October 2,
1989, '

Please inform me if you did not intend by yvour letter of
Aucqust 13, 1980 to also grant an extension in No. 1496 C.D. 1980,

Sincerely,
i, Fhadle
?@Zﬁaﬁ ]égizwner Adwrezate .' @@CﬁjﬁﬂENF
cc:  Jospeh P, .Malatesta, Esq.l/ " FO[LDER
H.R. MacNicholas, Esqg.
Nark . Secal, beq DOCKETED

Gregy Sayre, Esg.
Henry Wick, Esq. 54 on
fdward R. Paul, Lfsq. AUGZ 1 I‘JbD
Edward J. Morxris, BEsg.




WASHINGTON
NEw YOoRK
HARRISBURG

WaLTER R.HaLL T
DiAL DIRECT {215) 875-5530

i
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MORGAN, LEwWis & Bockius TG 5
COUNSELORS AT LAaw Los ANGELES
123 SouTH BROAD STREET Miami
PHILADELPHIA, PENNSYLVANIA 19109 PaRris

ASSOCIATED QOFFICE

TELEPHONE:{(2IS) B75-5000

September 17, 1980 - ﬁg;
: B
WD “
g o \‘
¢ .p\(:;:‘ N i
G. Ronald Darlington E?1;J C
Prothonotary : S N 2
Commonwealth Court AURAE ~

622 South Office Building
Harrisburg, PA 17120

Re: Philadelphia Electric Company v. Pennsylvania
Public Utility Commission, No. 1415 C.D., 1980;
Walter W. Cohen, Consumer Advocate v.
Pennsylvania Public Utlllty Comm1551on, No
1496 C¢.D, 1980 "~~~ - e

Dear Mr., Darlington:

Enclosed is a Petition for Enlargement of Time to file
Briefs at Nos. 1415 and 1496 Commonwealth Docket 1980 filed
upon behalf of Philadelphia Electric Company and the Pennsylvania
Consumer Advocate. The Briefs are currently due on Thursday,
October 2, 1980. The requested extension is for twenty-one
days or until October 23, 1980. The principal reasons for the
request are the complex1ty of the issues in this proceedlng,
the size of the record, the .involvement of Counsel in numerous
other proceedings involving the same Company with Briefs also
due in late September or early October and the pendency of
a Petition before the Comm1551on, which, if granted, may affect
or even avoid certain of the issues in these appeals.

Also enclosed is a Proof of Service evidencing Service
of this Petition on all interested parties and a Verified
Statement of the undersigned in support of the Petition.

Sincerely yours,

WRH,II/pam C;L429£Zf-éf?(:%ééﬁf?:ZZ?ﬁ

Encl.
cc: Francis C Barbush, Chlef Clerk

D@CMMEW DOCRETED
E@&DER SEP 131580
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PHILADELPHIA ELECTRIC COMPANY,

Petitioner
V.
PENNSYLVANIA PUBLIC UTILITY No. 1415 C.D. 1980
COMMISSION, :
Respondent

WALTER W. COHEN, CONSUMER

ADVOCATE,
Petitioner
v.
PENNSYLVANIA PUBLIC UTILITY : No. 1496 C.D. 1980
COMMISSION,
Respondent

PETITION FOR ENLARGEMENT OF
TIME TO FILE ERIEF

AND NOW COMES Philadelphia Electric Company (the
"Company") and Walter W. Cohen, Consumer Advocate (the "Advocate"),
by their respective Counsel, and petition this Honorable Court
to grant an enlarged period of time within which to file and
serve their Briefs in the above captioned proceedings, and state

in support of this Petition as follows:

1. By Order entered May 9, 1980 concluding its general
rate investigation at Docket No. R-79060865 (the "“"Order"),

the Pennsylvania Public Utility Commission {the "Commission")




approved an increase in the Company's electric rate levels
designed to produce additional annual revenues of approximately
$88.8 million, or $33.9 million less than requested by the
Company. The Commission also denied a request by the Advocate
that a "special investigation" be instituted into the economics
and necessity of the Company's Limerick Nuclear Generatiné
Station ("Limerick"), under construction in Montgomery County,

Pennsylvania.

2. On June 5, 1980, the Company filed a Petition for
Review from the Order docketed at No., 1415 C.D. 1980. A
Petition for Review from the Order was also filed by the Advocate
and was docketed at No. 1496 C.D., 1980, Various parties before
the Commission have filed Notices of Intervention into these
appellate proceedings, and each Petitioner has intervened into
the proceeding initiated by the other, No other Petitions re-

questing review of the Order remain pending before this Court.

3. In its Petition for Review, the Company requests
that this Court examine the lawfulness, among other issues, of
an adjustment made by the Commission to the Company's claimed
measures of value on account of alleged "excess capacity."

In its Petition for Review, the Advocate requests that this

Court review the Commission's denial of its "request that a



special investigation be made into the Company's construction
practices, specifically, the need for and economy of the Limerick

Generating Station."

4. On July 21, 1980, the Appeals Clerk of the Commission
certified the record to this Honorable Court and the Chief
Clerk established September 2, 1980 as the date for filing of
Petitioners' Briefs. By letter dated August 11, 1980, Counsel
for the Company requested upon behalf of the Company and the
Advocate that the Chief Clerk extend this deadline to October 2,
1980. By letters dated August 13 and 19, 1980, the Chief Clerk

granted this request.

5. Pennsylvania Appellate Procedure Rule 105 (b)
empowers this Court to grant extensions of time for the filing
of Briefs or other documents upon application and for good

cause shown.

6. The Advocate and the Company hereby request that
this Honorable Court grant an additional extension in the
deadline for the filing of Petitioners' Briefs of twenty-one
days to October 23, 1980, and state in support thereof as
follows:

a. The Company's Appeal. Counsel is presently engaged

in representing the Company before this Court in appeals from



the Company's 1977 Electric Rate Applicaticn at Dockets No.

1111 C.D. 1980 and 1211 C.D. 1980, including the preparation

and filing of a Brief at No. 1211 on August 27, 1980 and a

Brief presently due on September 26, 1980 at No. 1111; before
the Commission in prosecution of the Company's 1980 Electric

and Steam Rate Applications, filed July 29, 1980, including

the preparation of substantial evidentiary material for pre-
sentation at a Pre-hearing Conference scheduled September 19,
1980; before the Commission in Complaint proceedings brought

by various customers against the Company's Supplement No. 13

to its Tariff Electric - Pa, P.U.C. No. 25 establishing an
Energy Cost Rate, in which Initial Briefs are due September 29,
1980 and Reply Briefs are due October 13, 1980 as well as in
additional matteré also before the Commission. Due to the time
required forx the preparation of said Briefs and the preparation,
handling and filing of testimony and other matters in support
of the Company's 1980 Rate Applications, including responding to
the Petition described below, as well as the complexity of

the issues and size of the record in this proceeding (i.e. 81
prepared statements, 40 exhibits and 4,250 transcript pages),
Counsel is unable to prepare a Brief within the present deadline
which will properly and fully address the complex and important
issues presented by this proceeding. These issues include the

appropriate forecast of electric usage in the Company's service



territory, the appropriate reliability of electric service

in that territory and other similar matters,

Furthermore, the content and presentation of the Com-
pany's argument as to alleged "excess capacity" may well be
affected -by the nature of the Commission's action on the
Petition described below. It is the Company's belief that the
"evidence" adduced as support for the appeaied "excess capacity
adjustment" is also at issue in the Commission's consideration

of the said Petition.

b. The Advocate's Appeal. On August 7, 1980,'the

Advocate filed a Petition for Hearings and an Order with the
Commission reguesting that it issue a “show cause order" and
direct "an investigation" into the need for and economy of

the Company's Limerick Nuclear Generating Station. On August 26,
1980, the Company filed an Answer in opposition to this Petition.
If the Commission grants the Petition, the necessity for the
Advocate's appeal at No. 1496 C.D. 1980 may well be avoided.
Although it is not known when the Commission will act upon

this Petition and what the nature of that action will be, it

is anticipated that such action will occur, if at all, in

the next several weeks. The requested extension permits the

Advocate to avoid the necessity of preparing a Brief in support



of an appeal whose necessity may be avoided as the result of

imminent Commission action.

¢. The requested extension maintains parallel briefing
dates in these related appellate proceedings to the benefit of
the Court and other parties who may wish to file Briefs in

response to those ¢of Petitioners,

7. Counsel has discussed the aforesaid requested exten-
sion in briefing deadlines with those Counsel who by Praecipe
or Notice have indicated an intention on the part of their clients
to participate in these appellate proceedings, including Counsel
for the Commission. Each of these other Counsel, upon behalf of
the party represented, has indicated that they do not object to

the granting of this request.

WHEREFORE, for the reasons stated above, Philadelphia
Electric Company and the Consumer Advocate respectfully request
this Honorable Court to enlarge the time for the filing and
service of Briefs in Nos. 1415 and 1496 Commonwealth Docket 1980
for a period of twenty-one days or until October 23, 1980.

Respectfully submitted,

bttt Dl I

Walter R. Hall, II

Thomas P. Gadsden

Counsel for Philadelphia
Electric Company

Marhie . Bu/in

Walter W. Cohen, Consumer Advocate
Martha W. Bush, Asst. Consumer Advocate
Counsel for Consumer Advocate

Dated: September 17, 1980

-6~



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PHILADELPHIA ELECTRIC COMPANY

V.
PENNSYLVANIA PUBLIC UTILITY : No., 1415 C.D. 1980
COMMISEION

WALTER W. COHEN, CONSUMER

ADVOCATE

Ve
PENNSYLVANIA PUBLIC UTILITY No. 1496 C.D. 1980
COMMISSION :

VERIFIED STATEMENT

WALTER R. HALL, II, states under the penalties pro-
vided by 18 Pa. C.S.A. §4904 (unsworn falsification to

authorities) that:

1. I am Counsel for Philadelphia Electric Company in

the above captioned matter.

2. The facts set forth in the foregoing Petition are

true to the best of my knowledge.

3. I understand that a false statement in this verified
statement will subject me to the penalties provided by law
(misdemeanor of the second degree).

Dl 07 Ol T

Walter R, Hall, II
Counsel for Philadelphia
Electric Company




PROOF OF SERVICE

I hereby certify that I am this day serving the attached

Petition for Enlargemeﬁt of Time to File Brief upon the persons listed

below, by first class mail, postage prepaid, and properly addressed

as follows:

Martha W. Bush

Assistant Consumer Advocate
Office of Consumer Advocate
Fourteenth Floor, Strawberry Sq.
Harrisburg, PA 17120

Andre C. Dasent, Esq.

Deputy Regulatory Affairs
The City of Philadelphia

1500 Municipal Services Bldg.
Philadelphia, PA 19107

Michael P. Kerrigan, Esq.
Pepper, Hamilton & Scheetz
10 Scouth Market Street
Harrishurg, PA 17108

Counsel for Delaware Valley
Hospital Council

Edward J. Riehl, Esqg.
McNees, Wallace & Nurick
100 Pine Street '
Harrisburg, PA 17108

Counsel for Lukens Steel Co.,

Celotex Corp. & Union Carbide
Corp.

September 17, 1980

Greg Sayre, Esqg.

Assistant Counsel

Pa. Public Utility Commission
P, 0. Box 3265

Harrisburg, PA 17120

Mark B. Segal, Esqg.
Community Legal Services
Sylvania House

Juniper & Locust Streets
Philadelphia, PA 19107

Counsel for Consumer Education
and Protection Asscoc., et al.

Charles J. Streiff, Esq.
Wick, Vuono & Lavelle
2310 Grant Building
Pittsburgh, PA 15219

Counsel for United States Steel

Harvey Bartle, III, Esqg.
Attorney General
Department of Justice
Strawberry Square

léth Floor

Harrisburg, PA 17120

Dt Odedl T

Walter R. Hall, II

Morgan, Lewis & Bockius
2100 The Fidelity Building
123 South Broad Street
Philadelphia, PA 19109

Counsel for Philadelphia Electric

Company



PHILADELPHIA ELECTRIC
COMPANY ,

Petitioner
V.

PEMNSYLVANIA PUBLIC UTILITY
COMMISSION,

Respondent

CONSUMER EDUCATION and
PROTECTION ASSOCIATION
INTERNATIONAL, INC., et al.,

Intervenors

WALTER W.
2dvocate,

COHEN, Consumer

Petitioner
v.

PENNSYLVANIA PUBLIC UTILITY
COMMISSION,

Respbndent
LUKESN STEEL COMPANY et al.;,

Intervenors

(X3

.
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NOW, September 18, 1980, upon copsideration of petitioners®

petition for extension of time to file briefs, and it appearing that

said petition is not opposed, said petition is granted and petitioners'

1

briefs shall be filed and served on or before October 23, 1980.

i ‘/";‘ P -.‘-‘ Sr e \; fl
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HARRISBURG

WaLTER R.HaLL I
DiaL DIRECT (215)'875-5530 October 23 ' 1980

L8~ 50062683

MORGAN, LEwWISs & Bockius
WASHINGTON ] COUNSELORS AT Law Los ANGELES
NEw Yorx 123 SouTH BRoAD STREET Miami

PHILADELPHIA,PENNSYLVANIA I9109 Parls
- T ASSGCIATED OFFICE

TELEPHONE: {215} B75-5000C

G. Ronald Darlingtecn, Esq. -
Prothonotary i
Commonwealth Court of Pennsylvania

620 South Office Building |-
Harrisburg, Pennsylvania 17120 *{;

Re: Philadelphia Electric Company
v.
Pennsylvania Public Utility Cemmission
No. 1415 Commonwealth Docket 1980

Dear Mr. Darlington:-

Enclosed are three copies of Petitioner's Designation
of Contents of Reproduced Record and Proof of Service form in
the above-captioned case. The originals of these documents were
filed today at the Prothonotary's Philadelphia office, in ac-
cordance with Pa.R.A.P. 2154 (b) and 2187 (b).

A thirty-day extension of time to file these documents
was granted by Francis C. Barbush, Chief Clerk of the Common-
wealth Court, on August 13, 1980. By Order dated September 18,
1980, the Court further extended the filing period until October
23, 1930. 1In addition, by letter dated August 11, 1980 from
Thomas P. Gadsden of this office, the Company notified the
Court of its election to proceed pursuant to the terms of
Appellate Rules 2154 (b} and 2187 (b).

As evidenced by the Proof of Service form, two copies
of the Designation of Contents of Reproduced Record and Peti-~"
tioner's Brief Without Definitive Record Pagination have been
served on all parties of record to this proceeding in accordance
with the above-referenced rules of appellate procedure.

Sincerely yours,

Do - T ale I -

Walter R. Hall, II

WRH: lcm
ene w DOCKETED |

cc: All Parties of Record

0CT 24 1380
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PHILADELPHIA ELECTRIC COMPANY,
Petitioner :
No. 1415
v.

PENNSYLVANIA PUBLIC UTILITY :
COMMISSION i : Docket 1980

Respondent :

PETITIONER'S DESIGNATION OF
CONTENTS OF REPRODUCED RECORD

'TC THE HONORABLE, THE PRESIDENT JUDGE AND JUDGES OF THE
COMMONWEALTH CQURT OF PENNSYLVANIA:

Petitioner, Philadelphia Electric Company {(hereinafter
the "Company"), pursuant to Rule 2154 of the Pennsylvania Rules
of Appellate Pracedure, hereby designates the following portions
of the record in this proceeding for inclusion in the reproduced

record at No. 1415 Commonwealth Docket 1980:

1. Orders of the Pennsylvania Public Utility
Commission éntered February 28, 1980 and

May 9, 1980 at Docket No. R-79060865.

2. Recommended Decision of Administrative Law

Judge Joseph J. Klovekorn, issued February

#90 2000 e i ot eneered OfTGRUMENT
- FOLDER

3. Direct Testimony of John J. Carroll (PECO St.

No. 5, pp. 8 l‘l Table II) lD@tE{E?ED

J Gb §




£/

10.

11.

12.

13.

Direct and Rebuttal Testimony of Morton W.

Rimerman (PECO -Sts. Nos. 7 & 7-A and

appendices) .

Direct and Rebuttal Testimony of Vincent S.

Boyer (PECO Sts. Nos. 9 & 9-A).

Direct Testimony of W. C. Hoch, Jr. (PECO

St. No. 10 & appendix).

Direct Testimony of Stephen A. Mallard (PECO

St. No. 11 and associated schedules).

Prepared and Additional Rebuttal Testimony of
Emil Kasum (PECO Sts. Nos. 15 & 15-A and asso-

ciated tables).

PECO Exhibit V8B-2 - Explanation of Load Fore- .
casting and of Present and Future Generating

Reserve Capacity.

PECO Exhibit WCH-1 - Electric 1978-88 Budget

Forecast, With 1988-98 Projections.
PECO Ex. 1, Vol. I, Att. 1-B-2.

Direct and Surrebuttal Testimony of Don M.

Shakow (QOCA Sts. Nos. 4 & 4-A).

Direct Testimony of Thomas H. Weiss (OCA St.

No. 5).




L ¥

14. Transcript Designations:

pp. 680-92, 1845-13%02, 2804-~3009, 3026-27,
3031, 3050-53, 4039 and 4215.

And, in addition, all relevant docket entries before
the Commission and the Commonwealth Court and all other relevant
matter required to be included in the reproduced record by the

Pennsylvania Rules of Appellate Procedure.

Respectfully submitted,

Gt 64~ S te I

Robert H. Young
Walter R. Hall, II
Thomas P. Gadsden

Counsel for Philadelphia Electric
Company '

OF COUNSEL:

Edward G. Bauer, Jr., Esq.

Vice President & General Counsel
Philadelphia Electric Company
2301 Market Street

Philadelphia, PA 19101

MORGAN, LEWIS & BOCKIUS
2100 The Fidelity Building
123 South Broad Street
Philadelphia, PA 19109

DATED: October 23, 1980
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‘ PROOF OF SERVICE .

I hereby certify that I am this day serving the attached

Brief for Petitioner and Petitioner's Designation of Contents of

Reproduced Record upon the ﬁéfgons and in the manner indicated

below, which service satisfied the requirements of Pa.R.A.P. 121,

Pa.R.A.P. 2154 (b) and Pa.R.A.P. 2187(b).

Service by first class mail addressed as follows:

Martha W. Bush

Assistant Consumer Advocate
Office of Consumer Advocate
Fourteenth Floor, Strawberry Sqg.
Harrisburg, PA 17120

Andre C. Dasent, Esqg.

Deputy Regqgulatory Affairs
The City of Philadelphia
1500 Municipal Service Bldg.
Philadelphia, PA 18107

Michael P, Kerrigan, Esqg.
Pepper, Hamilton & Scheetz
10 South Market Street
Harrisburg, PA 17108

Counsel for Delaware Valley
Hospital Council

Edward J. Riehl, Esqg.
McNees, Wallace & Nurick
100 Pine Street
Harrisburg, PA 17108

Counsel for Lukens Steel Co.,
Celotex Corp. & Union Carbide
Corp.

OF COUNSEL:

Edward G. Bauer, Jr., Esqg.

Vice President & General Counsel
Philadelphia Electric Company
2301 Market Street

Philadelphia, PA 19101

MORGAN., LEWIS & BOCKIUS
2100 The Fidelity Building
123 South Broad Street
Philadelphia, PA 19108
(213) 875-5530

Greg Sayre, Esg.

Assistant Counsel

Pa. Public Utility Commission
P.0O. Box 3265

Harrisburg, PA 17120

Mark B. Segal, Esqg.
Community Légal Services
Sylvania House

Juniper & Locust Streets
Philadelphia, PA 19107

Counsel for Consumer Education
and Protection Assoc., et al.

Charles J. Streiff, Esq.
Wick, Vuono & Lavelle
2310 Grant Building
Pittsburgh, PA 15219

Counsel for United States Steel

Harvey Bartle, III, -Esqg.
Attorney General
Department of Justice
Strawberry Square

l6th Floor

Harrisburg, PA 17120

Db 0= oC A lo I

Robert H. Young .
Wlalter R. Hall, II
Thomas P. Gadsden
Counsel for Philadelphia
Electric Company
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COMONWEALTH COURT OF PENNSYLVANIA

WALTER W. COHEN, CONSUMER ADVOCATE,
Petitioner

v. ©:  No. 1496 C:D. 1980 S

PENNSYLVANIA PUBLIC UTILITY COMMISSION, :
Respondent :

APPLICATION TO WITHDRAW

TO THE HONORABLE, THE PRESIDENT JUDGE AND JUDGES OF THE CGMONWEATLTH
COURT QOF PENNSYLVANTA:

Emm)bKIG(IIE§S'Walter W. Cohen, Consumer Advocate by his Counsel,

and applles for withdrawal of the above captioned Petition for Review
| and states in support thereof the following.
1. This Court has jurisdiction over this matter by reason of
42 Pa. C.S. §§763 (a) (L).
2. Petitioner, Walter W. Cohen, Consumer Advocate of Pennsylvania,
is empowered under 71 Pa. C.S. §§3091 to represent the interest of

consumers before the Pennsylvania Public Utility Commission and other

forums. Petitioner's address is 1425 Strawperry Square, HaﬂleurbCuMEMW -

FOLDER -

Pennsylvania, 17120.

3. Respondent, Pennsylvania Public Utility Commlsmon

(PUC), regulates the Philadelphia Electric Company (Carpany), a public

utility rendering electric service in the Commonwealth. Respopdent's

DOCKETED

0CT 241580
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éﬂd which was designed to'incfease rate levels to yield additicnal

address is North Office Building, P.O. Box 3265, Harrisburg, Pennsylvania

17120,

4, On July 27, 1979, the Company filed Supplement No. 6 to

Tariff Electric-Pa. PUC No. 25 to become effective September 25, 1979

" annual revenues from electric operations of $122,731,000 based on a

fully adjusted future test year for the twelve‘nmnths”endéd March 31,

..1980. One of the reasons offered by the Company for its financial

Conditioﬁ and need for additicnal revenues related ﬁhereto was its
enormous construction program.

5. By Order entered August 14, 1979, the.PUC instituted an
investigstion and dirécted that hearings be hela at Docket R-79060865 to
determine the lawfulness, justness and reasonableness of the rate levels
proposed. 'Supplemént No. 6 was susgended by opgration of law until
April 25, 1980, as provided by Section 1308(d) of the Public Utility
Code. Respondent subsequently voluntarily extended the statutory suspension
period until May 9, 1980. Evidence was presented on many issues including
the Company's construction and generation planning.

6. On May 9, 1980 the Respondent issued an Order granting
the Company an increase in revenues resulting in total revenues of
$1,254,449,000, or an approximate increase of $88,000,000.

7. On June 20, 1980, the Consumer Advocate filed a Petition
for Review of aforesaid Order. Petitioner's request that the Order be
set agide was based on the denial of Petitioner's request that a special

investigation be made into the Company's generation planning decisions,

Py



specifically the need for and economy of the Limerick Generating Station
(Limerick) .

8. On August 7, 1980 the Consumer Advoqéte filed a Petition
for Hearings and an Order, docketed at P-~80080236, seeking;: (1) an Order.
to show cause why the continued construction of Limerick is i.n the
public interest and (2) a Commission investigation into the need for and
econamy qf Liqerick. '

. 8. On Septemper 17, 1980, the Consumer Advocate and thé
Company jointly petitioned for an Enlargement of Time to File B_riefs in
the Matter of the Petition. for Review.

10. This Court granted said Petition for Enlargement of Time
~ to File Briefs, extending the due_date_frcn1Cbtober é, 1980 to October
23, 1980.

11. At a Public Meeting held October 9, 1980, the Commission
issued an Order ruling on the Consumer Advocate's Petition. It directed
that an inveétigation be coﬁducted, to detexndne:_

(a)- The cost of comstruction delays at Limerick and whether
these delays were reasonable.

(b) The escalation of cost estimates for Limerick and whether
those costs for the plant are reasonable.

(c} The eventual impact of Limerick on PECO's capacity and
reserve margins and the reasonableness thereof.

12. In said Order, the Commission indicated that the requested
Rule to Show Cause is inappropriate at this time. It indicated, however,
that further Orders may be entered following completion of the investigation,

after the facts are gathered and conclusions are reached.



13. The Commission's decision to conduct the special investigation

into Limerick renders further pursuit of this appeal unnecessary.

WHEREFORE, for the reasons stated above, it is respectfully

requested that Petitioner be granted permission to withdraw his Petition

for Review of the Ccmmission'é Qrdef of Méy 9, 1980.

. Date:

Respectfully submitted,

TAaaina ?1;5 g;%ﬁ@

Martha W. Bush
Assistant Consumer Advocate

October 23, 1980



LS G00e65 >

COMMOMNWEALTH COURT OF PENNSYLVANIA

PHILADELPHIA ELECTRIC COMPANY, :

Petitioner : No. 1415

V. : Commonwealth Court
PENNSYLVANIA PUBLIC UTILITY : Docket 1980
COMMISSION, :
Respondent :

BRIEF FOR PETITIONER

PHILADELPHIA ELECTRIC COMPANY
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I. STATEMENT OF JURISDICTICN

Philadelphia Electric Company's Petition for Review
of the final Order of the Pennsylvania Public Utility Commission
entered May 9, 1980 at Docket No. R-79060865 is taken pursuant
to Section 5 of the aAct of April 28, 1978, P.L. 202, No. 53,
known as the Judiciary Act Repealer Act (2 Pa.C.S. §701(a)).
Jurisdiction is conferred upon this Court by Section 10(8) of

the Judiciary Act Repealer Act (42 Pa.C.S. §763(a)).



ITI. ORDER IN (QUESTION
Relevant portions of the Order entered by the Public
Utility Commission on May 9, 1980 are guoted below, The full text
of this Order and relevant portions of the Commission's Opinion
are attached as Appendix-A.

Relevant Portions of May 9, 1980 Order

"IT IS ORDERED:

1. That Respondent, Philadelphia Electric Company -
Electric Division, shall not place into effect its Sup-
plement No. 6 to Tariff Electric - Pa. P.U.C. No. 25 but
shall continue its presently existing tariff in effect
until such time as it shall file a Tariff or Tariff
Supplements consistent with our findings in this Order
containing rates which will provide total annual operating
revenues of $1,254,449,000. This increase in rates shall
apply to service rendered on or after May 10, 1980.

2. That Respondent shall file detailed calculations,
at such time as it shall file a revised tariff or tariff
supplement, bv which it shall demonstrate that the filed
rates comply with this Order.

3. That the several complaints filed in this
proceeding are sustained to the extent indicated by
the disallowance of $33,918,000 of the requested an-
nual rate increase.

4, That except as herein granted, or herein
modified, all exceptions to the Recommended Decision
are denied.

5. That except as modified herein, the findings
and conclusions contained in the Recommended Decision
are adopted as this Commission's decision.

* k &k Kk * k Xk *

10. That upon the filing of tariff revisions
accepted to the Commission as being in compliance
with this Order and Decision, and upon approval of
the tariff revisions by the Commission, the inquiry
and investigation at R-79060865, et al. will be
terminated and the record in this proceeding marked
closed."



ITT. STATEMENT OF QUESTIONS INVOLVED

1. Was it not error and confiscation of the Company's
property for the Commission to reduce the Company's rate base on
account of alleged excess generating capacity, notwithstanding
substantial evidence that the Company's plant investment decisions
were prudent when made and that all generating facilities were
used and useful in providing service to the public during the

period in question?

2. Was it not error and an arbitrary abuse of adminis-
trative discreticn for the Commission to preclude the Company from
introducing substantial evidence clearly relevant to the construc-~
tion of Salem Nuclear Generating Unit No. 1 on grounds of res
judicata, where all authorities state that the doctrine is inap-
plicable to ratemaking proceedings and where other parties were

permitted to relitigate prior Commission findings?

3. Was it not error and confiscation of the Company's
property for the Commission to make downward adjustments to the
Company's rate base by eliminating working capital necessary to
bridge the gap between rendition of service and receipt of
revenue on the basis of assumptions unsupported by any record

evidence?



IV. STATEMENT OF THE CASE

This proceeding was initiated by a Petition for Review
filed on June 5, 1980 by Philadelphia Electric Company ("PECO”
or the "Company"). The Company's Petition seeks to set aside
as unlawful and confiscatory an Order of the Pennsylvania Public
Utility Commission (the "Commission") entered on May 9, 1980
(the "May 9 Order") disallowing $33,918,000, or approximately
28%, of a requested $122,731,000 increase in PECO's annual
revenues from electric service. PECO is a regulated public
utility rendering electric, gas and steam service in a service
territory of 2,255 square miles with a population of

approximately 3.9 million.

On July 27, 1979, the Company filed Supplement No.
6 to Tariff Electric - Pa. P.U.C. No. 25 to become effective
September 25, 1979. Supplement No. 6 was designed to increase
rate levels to yield additional annual revenues from electric
operations of $122,731,000, based on a fully adjusted future

test year for the twelve months ended March 31, 1980.

By Order entered August 14, 1979, the Commission
initiated an investigation at Docket No. R-72060865 to determine
the lawfulness, justness and reasonableness of the rate levels
proposed, and suspended Supplement No. 6 by operation of law until

April 25, 1980 (66 Pa.C.S. §1308(d)). The Company subsequently



voluntarily extended the statutory suspension periecd until May 9, 1980.
A pre-hearing conference, twenty-nine days of evidentiary hearings and
five public comment hearings were held between September 5, 1979 and

December 21, 1979. On February 29, 1980, the Administrative Law Judge

issued his Recommended Decision.

Exceptions and Replies to Exceptions to the Recommended
Decision were filed with the Commission and oral argument was heard
on March 31, 1980, On May 92, 1980, the Commission entered its final
Order, approving the impositi?n of rate levels designed to produce
total annual operating revenues of $1,254,449,000 and directing that

certain alterations be made in the structure of PECO's-rate schedules.

A full statement of the issues raised by PECO and discussion

of relevant facts is set forth in the Argument Section of this Brief.



V. SUMMARY OF ARGUMENT

In its Order entered May 9, 1980, the Commission made
three adjustments which are wholly unsupported by the record, are
contrary to law and which must, accordingly, be reversed by this
Court.

The first and most significant of these errors was the
elimination from rate base of $25 million of allegedly excessive
electric generating plant. This substantial disallowance was based
on a finding that a certain portion of the Company's generating
facilities were not "used" and "useful" in providing service to
the publiec. In so concluding, the Commission disregarded unrebutted
evidence that these facilities are required to maintain PECO's gen-
erating capacity at the levels which it is contractually obligated
to maintain and that such facilities reduce the total cost of ser-
vice borne by ratepayers. Moreover, the Commission's "excess
capacity" adjustment is plagued by both conceptual and numerical

Brrors.

The Commission further erred by excluding, on res judicata
grounds, evidence directly relevant to the proper rate base allowance
for Salem Unit No. 1, notwithstanding the universal view that that
doctrine is inapplicable to ratemaking proceedings. Finally, the
Commission, solely on the basis of unsupported assumptions, reduced
the Company's working capital requirement below the level necessary
to bridge the gap hetween the rendition of service and the receipt

of revenue.



VI. ARGUMENT

The scope of this Court's review of an Order of the
Public Utility Commission is set forth in the Administrative

Agency Law (2 Pa.C.S. §704):

"After hearing, the court shall affirm the
adjudication unless it shall find that the
adjudication is in vioclation of the constitutional
rights of the appellant, or is not in accordance
with law, or that provisions of Subchapter A

of Chapter 5 (relating to practice and procedure
of Commonwealth agencies) have been violated

in the proceedings before the agency, or that
any finding of fact made by the agency and
necessary to support its adjudication is not
supported by substantial evidence."

As fully explained below, the Commission's Order is based on
“findings" which are either contrary to law or unsupported by
the evidence or both. The result is the confiscation of the

Company's property in violation of its constitutional rights,

an injustice which demands correction by this Court.

A. The Elimination from Rate Base of
$25,043,000 of Electric Generating
Plant Investment as Excess Capacity
is an Error of Law and Unsupported
by the Record.

The Commission, adopting an adjustment proposed by

the Advocate's witness Weiss, eliminated $25,043,000 of electric

generating plant investment from PECO's claimed rate base. The



Commission apparently concluded that this investment is not
"used and useful." As stated by the Commission (May 9 Order,
pp. 11, 13 & 14):

"[W]je established a two-part test that must
be met prior to the allowance of a return

on a particular investment: the evidence
must show (1) that the investments were
prudent when made, and (2) that the property
invested in will be used and useful during
the time the rates will be in effect...

Some gquestion has been raised regarding the
prudence of PECO's generating plant con-
struction program. PECC argues that many
of its plants were built in response to
Commission concerns arising during a period
when portions of the Northeast were experi-
encing brownouts and blackouts. We cannot
find that PECO's decision to build inter-
mediate units until such time as base load
units could be built, was imprudent when
made. However, these units have served
their purpose and are not currently needed,
As such, thev are not used and useful, and

properly should be excluded from rate base

for ratemaking purposes....

We... see our duty tc review continually

the functioning of a utility to insure
reliable service at just and reasonable rates.
While not guestioning PECO's management de-
cisions made when these units were constructed,
we are of the opinion that they have served

the purpose for which they were constructed

and cannot be considered used and useful for
ratemakling purposes."” (emphasis added)

The adjustment adonted by the Commissicn is based
upon the identification of seven PECO generating units as
being "those units most representative of the excess on the

basis of the least economical units.” (May 9 Order, p. 13)

-8=-



The existence and level of excess capacity are suppcrted b§ reference
to Advocate testimony on PECO's future estimated load growth and
appropriate capacity reserve requirement. Having determined that
"excess capacity" is present, the Commission directs that the
economic burden of this capacity be shared between PECO's share-
holders and ratepayers. As part of this sharing, shareholders are
denied a return on their investment in this plant, but are permitted

to recover that investment from ratepayers through depreciation
4
accruals. (May 9 Order at pp. 14-15)

/ PECC is also permitted to recover fuel stocks and operating
and maintenance costs incurred in the actual operation of

the units for the benefit of ratepayers. The Commission also
asserts that, as an offset to its capacity adjustment, it

has increased PECO's equity cost allowance to reflect the
greater risk borne by investors as the result of the creation
of a regulatory climate in which such adjustments are made.
The Commission, however, does not guantify the extent of

such adjustment which must clearly be viewed as minimal when
it is recognized that PECO's lesser risk debt and preferred
equity securities cost between 14-15% at the time of decision.
In any event, the adjustment is appropriate regardless of the
outcome of this case as the Commission has been threatening
to impose such an adjustment upon PECO and other electric
utilities for the past several years, See Pa. P.U.C, v.
PECO, R.I.D. 438 (Order entered February 5, 1978):; Pa. P.U.C.
v. Pennsylvania Power Co., R.I.D. 521 (Order entered September 53,
1978); Pa. P2.U.C. v. West Penn Power Co., R.I.D. 183 (Order
entered June 29, 1979). Accordingly, this risk is and

has been experienced by PECO investors for a number of years
and is only belatedly being recognized by the Commission in
this case,

.




The Record does not support this Commission adjustment.
The generating units identified by the Commission as "excess" were
"used" during the test year and their retirement from service
would increase cost levels borne by ratepayers. Therefore, the
units are also "useful", To assure adequate service reliability,
and under its agreement with the PJM Interconnection, PECO is obli-
gated to maintain capacity levels approximately 540 mw in excess
of the level permitted under the Commission's adjustment or pay
substantial penalties which exceed the apparent "savings" to
the ratepayers as the result of this adjustment. Moreover, the
Commission's "excess capacity" adjustment is riddled with con-

ceptual and numerical errors.

1. PECO's Generation Capacity and its Planning
to Assure that Such Capacity Neither Exceeds
Nor Falls Below that Level Required for
Economic and Reliable Service has been
Prudent and Beneficial to Ratepayers.

The proper generation capacity for an electric utility
is the result principally of two factors: the present and anti-

cipated maximum demand for the utility's service and the desired

reliability of that service. The maximum demand for a utility's

service, measured over a half hour interval, is referred to as the
_2/

"peak demand® upon the utility's systemn. In addition to suffi-

cient capacity to "mneet" the pecak demand, an clectric utilitv must

2/ In the case of PECO, this typically occurs at mid-day
and mid-week during the summer and results from air-
conditioning usage.
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have additional capacity, i.e. reserve capacity, to provide a margin
of safety against the mechanical failure or other unavailability
of generating units and to provide for the possibility that actual

peak demand will be greater than anticipated (Ex. VSB-2, pp. 1-5).

As exXplained by Vincent S. Boyer, PECO's Vice President,
Engineering and Research Department, the "objec; of... [PECO's])...
planning process is to plan an electric system that will reliably
Supply our customers at a minimum cost to our customers" (Ex. VSB-2,
p. 1). This objective is accomplished by means of an annual review
of the Company's existing capacity construction and retirement
program, which program is then adjusted as reguired to reflect
changed load projections, unit availability dates, changes in
operating economics and other factors. The mechanics of this

program are fully described in Exs. VSB-2 and WCH-1l.

PECO, and most other electric utilities, employ a
"reliability criterion" in generating plant planning which reqguires
that generation capacity be sufficient to assure that service will
not be interrupted (either by blackout or voltage reduction) as the
result of a shortage in generation capacity more often than oince
in ten years (PECO St. 15, p. &). On the basis of PJM's most recent
detailed computer analysis, Mr. Bover testified that a 25% reserve
capacity is presently required to attain this standard (Ex. VSB-2,

Appendix A). This reliability criterion (i.e. LOLP), was adopted

-11-



by PECO, as a member of the PJM Interconnection {PJM), in the

3/
early 1960's.

The 25% reserve capacity "design goal" is, stated in
simplified terms, PECO and PJM's "planning reserve." To assure
thée service reliability of the PJM system over-time, all member
companies are required under the'PJM contract to plan for generation
capacity at least egqual to this reserve level. There is, in addition,
an "accounting reserve." Under the PJM Agreement, when a company's
reserve capacity falls below this latter contractual reguirement,
presently established at 22%, it is required to purchase capacity
from other companies at a present cost of $25.55/kw. The purpose

of the "accounting reserve" is to assure that all PJM member

companies bear a relatively equal burden of the cost of assuring the
reliability of the PJM system (PECO St. 9, pp. 5-6; Ex. VSB-2,

Appendix A, p. 5).

During the five-year period 1975-1979, PECO's average
actual reserve capacity equalled 35% (36% on a weather-corrected

basis} (Ex. VSB-2, p. 6). The principal reasons for these higher

3 / The PJM Interconnection consists of eleven operating companies
in Pennsylvania, New Jersey, Maryland, Delaware and the District
of Columbia who operate their electric systems as though they
were but a single system for the purposes of assuring
reliable and least cost service for customers. Member com-
panies' generating units are operated on an "economic dispatch"
basis ; the load is served by the lowest cost generating unit
available regardless of whether that unit is owned by the
company whose customers are creating the load which must be
served (PECO St. 9, p. 3).

-12~-



than planned reserve capacity levels is the failure of PECO's
peak load in recent years to maintain historic growth rates.

For example, in 1967, PECO's annual peak load equalled 3,727 mw.
Average annual peak demand growth during the prior approximately
twenty years had egualled 6%. By 1973, the annual peak had in-
creased to 5,760 mw. However, in 1979, peak lcad actually dropped
to 5,641 mw. The reasons for this failure of peak lecad to grow
as projected were fully explained by Mr. Boyer (PECO St. 15A,
pp. 1-2; Ex. VSB-2, pp. 5-25). Mr. Boyer also explained the
many changes which have been made in capacity addition and re-
tirement programs by PECO to counter this cessation of peak load

growth.

Based upon PECO's projected peak load forecast, its
reserve capacity will equal 31% in 1980, 28% in 1981, 23% in 1982

and as little as 17% in 1984 !(Ex. VSB-2, Table I, p. 8).

2. An Excess Capacity Adjustment is Improper
Where a Utility's Generation Capacity Level
is the Result of Prudent Management Planning
and is Beneficial to Ratepayers.

A utility is entitled to an opportunity to earn a
fair return on its property used and useful in providing service

to the public. The Peoples Natural Gas Co. v. Pa. P.U.C., 47

Pa. Cmwlth. 512, 409 A.2d 446 (1979) ("Peoples I"); Equitable

Gas Co. v. Pa. P.U.C., 45 Pa. Cmwlth. 610, 405 A.2d 1055 (1979}

Whether specific plant investment is used and useful depends upon

-13-



the prudence of decisions which led to its construction, i.e.
whether such investment was reasonably calculated to benefit
ratepayers as measured on the basis of conditions at the time

such decisions were made. See The Bell Telephone Co. v. Pa. P.U.C.,

47 Pa. Cmnwlth.614, 408 A.2d4 917 (1979); UGI Corporation v. Pa.

P.U.C., Pa. Cmwlth. , 410 A.2d 923 (1980).

"EXcess capacity":ajustments have been often proposed,
but only rarely adopted, in electric utility rate proceedings
in recent yeais. As the result of economic and other circum-
stances, such as the Arab 0il Embargo and recent public emphasis
on conservation, the generating plant reserve capacity of many
electric utilities presently exceeds their design goals (PECO St.
154, pp. 1-2 ). As a result, consumer groups and others have
asserted that generating plant capacity to the extent that it
exceeds levels claimed to be sufficient to assure reliable service,
is not "used and useful” and investment in such plant should not

be permitted into rate base.

In passing upon these proposals, Cour'ts and Regqulatory
Commissions, in recognition of the ﬁeceséity éf plant ex-
pansion to meet future service needs, that such expansicn may
require years to complete and must be based upon projected service
requirements, have emphasized the prudence of utility planning as
a basis for rate base inclusion and that the "used" or "useful" char-
acterization of plant investment must recognize the realities

which surround such planning.

-14-



For example, in State ex. rel. Utilities Commission v.

Mebane Home Telephone Co., 257 S.E.2d 623, 633 (N.C. 1979), the

Supreme Court of North Carolina described the considerations govern-
ing its determination of the propriety of an "excess capacity"”

adjustment as follows:

"[Plroperty is includable in the rate base only
when it is 'used and useful' in providing service
to the public as determined at the end of the

test period....This does not mean, however,

that a utility can never purchase plant or eguip-
ment in anticipation of future needs. As we
stated in Utilities Commission v. General Telephone
Company, 281 N.C. at 352, 133 S.E.2d at /27:

"[A] public utility is under a present
duty to anticipate, within reason, the
demands to be made upon it for service in
the near future. Substantial latitude
must be allowed the directors of the
utility in making the determination as
to what plant is currently required to
meet the service demand of the immediate
future, since construction to meet such
demand is time-consuming and piecemeal
construction programs are wasteful and
not in the best interests of either the
ratepayers or the stockholders....'

Both the Commission and the Courts recognize that
predictions of the economic future can never be
exact. A utility sheould not ke penalized be-
cause its reasonable predictions have failed to
materialize. The guestion for the Commission is
whether the utility's expenditures were reason-
able in the light of circumstances which the
company knew or should have known at the time it
made its purchase."ﬂﬁ/

4 / As stated by this same Court in State Ex. Rel. Utilities
Commission v. General Telephone Company, 281 N.C. 318,
189 S.E.2d 7053, 728 (19872}:

"[T]he fact that a transmission line, & building
or a telephone company's central office equipment
is not presently used to its full capacity does
not necessarily justify the exclusion of any
portion of it from the rate base on the theory
that such portion is not presently 'used and
useful' in rendering service."
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In Mebane, and also General, the Court found that the utilities'’
capacity level was unreasonably excessive, both in light of pre-
sent conditions and of those known to the utility at the time its
decision to expand was made. Accordingly, the plant expansion
there at issue was not "prudent" and therefore not "used or
useful."ii/

That the prudence of utility plant investment is to
be examined in light of the conditions existing at the time

such investment was made has been accepted by a number of Regula-

tory Commissions. See Re Consumers Power Company, 14 P.U.R.4th

{Mich. P.S.C. 1976); Re Consolidated Edison Company, 54 P.U.R.3d

43, 112 (N.Y.P.S.C. 1964). As stated by the Michigan Commission:

"[T]lhe Commission reviews these questions (i.e.
of prudence, not with hindsight, but based upon
the circumstances that existed at the time those
decisions were made." (at pp. 15-16)

Similarly, in Re Southern California Edison Company,

23 P.U.R.4th 44, 52-53 (F.P.C. 1977), the Federal Power Com-
mission rejected a proposed "excess capacity" adjustment
advanced on the theory that capacity in excess of a design re-

serve level was not "used and useful", as follows:

5/ For example, in Mebane, the Company projected a growth in
telephone connections of 400 per vear as the basis of its
expansion decision, though in fact additional connections
of only approximately 160 were experienced during the year
in which the expansion decision was made. Moreover, in prior

years new connections haé never exceeded 250.
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"Because of the long lead time required for

the construction of new generating capacity,
Edison plans years in advance for the instal-
lation of the new capacity needed to maintain
reliable service to its customers. Such plan-
ning is predicated on projections of anticipated
customer demand during this future period, as
well as estimates of the capacity needed to pro-
vide service reliably to this projected demand.
It is in the nature of things that projections
of future circumstances are rarely precise.

This is especially the case in the area of
electric utility reliability where underestima-
tions of needed reserves could spell disaster,

In this proceeding, however, cities argue. that
the generating reserve margin experienced on
Edison's system during the test period, being
in excess of the Company‘s planned goal, should
result in an artificially limited rate base for
ratemaking purposes...There is little merit in
cities' position. It has not been shown that
Edison's historical planning was extravagant

or imprudent, such as would necessarily have
resulted in excess Or unnecessary generating
capacity being available at a time in the
future. Even assuming arguendo that unneeded
capacity was available on the Edison system
during the test period, this fact proves nothing
with respect to Edison's prudency in the plan-
ning and construction of additional capacity."

Accord L. §. Ayrec & Co. v. Indiana?oli: Power & Light Co., 351

w.W.2d 814 (Ind. Ct.App. 1976) (emphasizing that the Commission
should inquire into the reasonableness of the "business judgment" of

the Company); Re New York Telephone Companv, 2 P.U.R.4th 1 (N.Y.P.S5.C.

1873).

Upon application for rehearing, the Federal Energy
Regulatory Commission (having in the interim assumed the jurisdiction
of the FPC) affirmed the prior order with the following additional

explanation: (23 P.U.R.4th 472, 373-74 (1978):
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"In Opinion No. 821 the Commission found that
Edison's claimed rate base included cnly
that plant which was used and useful in the
public service, notwithstanding Cities'
argument that a portion of Edison's plant
capacity should be excluded from rate bas=a
as representing excess or unnecessary gener-
ating reserve capacity.”

In Re Columbus and Southern Chio Electric Co., 24 P,.U.R.4th

261 (Ohio P.U.C. 1978), the Ohio Commission rejected a proposed
rate base deduction on account of alleged "excess capacity”,
noting that:

"Even assuming that appropriate reserve
criteria c¢an be established, it would
certainly be unreascnable to expect that
any electric utility would have the fore-
casting capacity to predict the level of
capacity necessary to precisely satisfy
that standard, or the flexibility, con-
sidering the extensive lead time inveolved,
to construct additional capacity in the
exact increments necessary to meet it.
Hindsight is always perfect, and before
the Commission will consider denying a
return on property actually used in
providing service, scmething more need
ke shown than that the Company's foresight
was not."

The Ohio Commission has repeatedly rejected proposed excess
capacity adjustments where based simply upon the "existence of
capacity in excess of needs plus adequate reserve", especially
where a utility has shown that "expenses, more than counterbalancing
the return to be earned on that portion of the rate base (alleged
to be excess capacity), would have to be added to operating costs
(if the capacity was not available), creating an even greater

revenue requirement." Such a showing, the Commission has noted,
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establishes the used and useful character of the generation capa-
city investment, even without regard to the prudence of management

planning. See Re Dayton Power & Light Co., 21 P.U.R. 4th 376,

383 (OChio P.U.C. 1977); Re Dayton Power & Light Co., 29 P.U.R.4th

145 (Ohio P.U.C. 1979).

Finally, it has been held that Regulatory Commissions
should not interfere with management judgment except in clear
cases of abuse. As stated by the Supreme Judicial Court of Maine

in Central ilaine Power Company v. Public Utilities Commission,

405 A.2d 153, 178 (Me. 1979):

"Where, as here, the road chosen by management
is arguably at least as economical as any al-
ternative and a benefit (i.e. a labor cost)
does not clearly appear to be "excessive, or
unwarranted, or incurred in bad faith,"
management's judgment must be respected.”

‘Accord Northwestern Bell Telephone Company v. State, 216 N.W.2d

841 (1974).

6 / Capacity adjustments have been made by several Regulatory
Commissions. In Re Western Massachusetts Electric Company,
D.P.U. 18731 (1977), the MassachusettsCommission eliminated
from a utility's rate base rarely used, old combustion turbines
upon the basis of a finding of management imprudence where

test year and immediately prior vear reserve capacity equalled
60% and was anticipated to increase to 70% during the following
year. The Minnesota Public Service Commission has reduced

rate base on account of excessive gas production plant,. the
majority of which had been leased by the utility for use in
non-utility operations and which would not be needed in

utility service until at least 1990. See Re Northern States
Power Company, 32 P.U.R.4th 58, 72 (Minn. P.S.C. 1979).

As will be noted in subsection A(3) of this Brief, the factual
predicates of these decisions are not present in the instant
case.
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These basic regulatory principles have been adopted by

our own hppellate Courts. For example, in Pennsylvania Power &

Light Co. v. Public Service Commission, 128 Pa. Super. 195, 216-17,

193 A.2d4 427, 436-437 (1937), the Superior Court affirmed in part
and reversed in part a Commission decision to eliminate as not
"used and useful" certain plant investments in a utility's claimed
rate base, The Court expressed the standard to be employed in such
determinations as follows:

"A public service company, as any other company,

has the right to manage its own affairs to the
fullest extent consistent with the public interest
and insofar as they do not act contrary to law... .
It is primarily, as we have pointed out, the duty

of the directors or managers of the corporaticen,
even though it be a utility, to determine the policy
of the Company, and that policy should not be
interfered with or ignored in the determining of

a rate base unless there is shown improvidence or
other bad management upon the part of such officers.”

Accord Pittsburgh, v. Pa. P.U.C., 370 Pa. 305, 318 (1952);-L/

Pittsburgh v. Pa. P.U.C., 173 Pa. Super. 87, 92 (1953).

In UGI, supra, this Court recognized that utilities are
entitled to recover prudent expenditures though such expenditures
do not create immediate and direct benefits for ratepayers. In
that case, the utility sought recovery of the cost of feasibility
studies undertaken to determine whether it was economically bene-

ficial for it to join in a synthetic natural gas production

7/ "It is well settled that neither the Commission nor the
court can substitute its judgment for that of management
of a corporation unless there is an abuse of discretion.”
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plant. The utility, upon determining that a better alternative
to augment its gas supplies was available, terminated such

studies prior to obtaining any gas from the project.

In reversing the Commission's disallowance of the

utilities' claimed cost for this project, this Court held that:

"A public utility is entitled to recover

all of its reasonably incurred expenses.

The feasibility studies here in question

were a direct and clearly prudent step in
providing public service, and UGI is entitled
to recover their cost.

The Commission's position that only those

actions which result in increased gas supplies
provided to UGL's customers may be considered re-
coverable expenses is untenable. Such a rule
would discourage feasibility studies conducive

to efficient coperations. The guestion to be
asked and answered with regard to this kind

of management action is not whether the

utility got more gas as a result of the study

but whether the study was reasonably calculated
to achieve such a result. Cheltenham and Abington
Sewerage Company v. Public Service Commission,
122 Pa. Super. Ct. 2352, 275, 186 A. 145, 160-61

(1936) . The reasonableness of UGI's decision
in the latter sense is not guesticned." UGI, 410 A.2d
at 932,

Accordingly, so long as expenditures or plant investments are pru-
dent and reasonably calculated to benefit ratepayers as measured
against conditions existing when the decision to invest or spcnd

was made, the costs of such expenditures or investments Aare properly

recoverable from ratepayers.

In a number of its past decisions, the Commissioen

has recognized that "excess capacity” adjustments are aprropriate
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only if based upon a finding that excessive plant investments
were committed or maintained in rate base as the result of manage-

ment imprudence. For example, in Pa. P.U.C. v. PECO, 49 Pa. P.U.C.

135 (1975), the Commission held that:

"We have stated previously in other cases that
since a public utility must engineer and
construct plant in advance of actual customer
needs and cannot wait until those needs actually
occur, the utility cannct be denied a reasonable
return thereon unless it can be shown that the
investment has been improvident and imprudent.
We can find nothing in the present record to
support such a finding."

Accord Pa. P.U.C. v. West Penn Power Company, R.I.D. No. 183

{(Order entered June 29, 1979}; Pa. P.U.C. v, Eguitable Gas Company,

61 P.U.R.3d& 1, 12 (Pa. P.U.C. 1965).

3. PECO's Generation Capacity Planning has been
Prudent and Beneficial to its Customers. Aall
Generation Units, Including those Eliminated
from Rate Base as the Result of the Commission's
Adjustment, are Used and Useful.

In Section A-1 of this Brief, the prudence of PECO's
capacity planning program was described. In its May 9 Order, the

Commission, moreover, did not make a finding of imprudence (See

8/

discussion pp. 8-9, supra. As noted in the previous Secticn,

_8/ 1t would have been difficult for the Commission to reach such
a conclusion in light of its determination at R.I.D. 438,
PECO's most recent prior electric rate proceeding. The
Commission there determined that PECO's capacity planning
and reserves were not "the result of imprudent management
policies.” (February 5 Order, p. 14)., The Commission £further
noted that a number of factors, including the increasing length
of construction pericds, the increasing size of pase load units,
the asscciated increase in required reserve capacity, rapidly
rising fossil fuel costs which could render economical capacity
additions though not reguirsd for reserve margin purposes, and
finally the sericus potential that historic growth rates
will be renewed in the future, all militated against making
a capacity adjustment. (at pp. 14-15)
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such a finding has been required by other Courts and Commissions
as a prerequisite for an "excess capacity" rate base adjustment.
Rather, the Commission has, apparently, held either that the
specific units identified as "representative” of PECO's alleged
excess capacity are not "used and useful" or that capacity in

excess of design reliability levels is not "used and useful."

There can be no dispute that the specific plants
identified by the PUC in its adjustment were "used" during the
test year. As set forth in the Table below, these units were used
both to produce energy (i.e. capacity factor) and to reduce the

cost of purchased energy (i.e. utilization factor} (PECO St. 35,

9/
pPp. 8-11 & Table II; PECO Ex. 1, Vol. 1, Att. I-B-2):
Historic Historic Historic Future
Test Year Test Year Test Year Test Year
MW MWH Capacity Utilization Capacity
Capacity Produced Factor Factor Factor (Projected
Chester 5&6 124 169, 282 15.6% 39.1% 11.2%
Richmond 9 166 236, 832  16.3% 38.7% 11.2%
1¢
Barbadoes 6&7 38 NA 2.4% 4,9% 2.4%
Southwark 1&6 - 420 401,662 12.9% 34.1% 7.7%

The Table indicatcs that, during the historic test yecar, these

units (except for Barbadoes 6&7) were actually producing electricity

at full capacity 15% of the time and were being emploved as the

unit bought against in energy purchase transactions 35-40% of the

9/ The capacity factors for these older peaking or intermediate
units are well within the ranges considered as full utiliza-
tion of this type of capacity (PECO 8t. 9, p. 9; Ex. VSB-2Z,
pp. 23-24).

1o/ Capacity and utilization factors provided are average for

non-Croydon combustion turbines, and do not reflect the actual
utilization of the Barbadoes 6 & 7 units.
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time. = Moreover, continued substantial utilization of this

equipment was estimated for the future test year.

PECO also introduced uncontradicted evidence that
such units are "useful™ in that their continued service availability
results in reduced total service costs for ratepayers. For example,
Mr. Kasum, PECO's Chief System Planning Engineer, testified that
were PECO to actually retire the units identified by the Commission,
ratepayer borne costs would increase substantially. This occurs for
the following reasons: 1) retirement, sale or lease of more than
200 mw of capacity during the 1980-81 period that the proposed rates
will be in effect would require PECO to purchase capacity from
other PJM members at a cost of $25.55/kw under the terms of the
PJM Agreement; 2) retirement, sale or lease of any of the units
employed as the basis of “the proposed "excess capacity” adjustments
would result in increased cost due to the necessity to replace the
generation of those units with generation by more costly units
or due to the units' present use in reducing the cost of
energy purchases; and 3) retirement, sale or lease of any of
the units in question would require additional transmission invest-

ment to assure local area system reliability (PECO St. 1l5A, pp. 2-7).

11/ Because of environmental restrictions, it is often less éx-
pensive for PECO to purchase coal or even oil (produced
from lower cost, higher sulfur content oil than PECO can use)
fired generation from surrounding utilities than to produce
that energy itself. For this reason, during the historic
test year, PECO purchased 24% of its total energy requirements
from other companies. The cost of this purchased energy
depends, to a substantial degree, on what it would have
cost to produce similar energy on available PECO generating
units. Accordingly, when a unit is "bought against," it is
being used to reduce energy costs over levels which would
exist if the unit were unavailable (PECO St. 5, pp. 8-11).
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In fact, Mr. Kasum testified that the cost to replace energy genera-
ted by the Southwark units during the first ten months of 1979
and the effect of losing those units' availability in reducing
energy purchase costs would be to increase costs to ratepayers by
approximately $8.4 million, as compared to the approximate $4 million
saving for ratepayvers affected by the Commission's entire capacity
12/
adjustment.
Perhaps because of its awareness that actual retirement
of the units identified as "representative" of PECO's alleged
excess capacity would increase costs borne by ratepayers, the Com-
mission, in its May 9 Order, notes that "[bly utilizing specific
generating units in our calculations, it should not be construed
that we are of the opinion that these specific plants be retired
from service, rather that the capacity represented by these units

is above that necessary." (May 9 Order, p. 15)

12/ Calculated as $25 million rate base adjustment times 16%

ﬁ_ combined rate of return, depreciation and income tax factor.
Mr. Kasum noted that "a similar analysis could be made
for Richmond 9" {(PECO St. 15A, p. 4}). The Court should
note that the above cost/benefit analysis compares Southwark
energy cost savings alone to the total "cost/benefit" of
the Commission's adjustment. The comparison ignores energy
cost savings from units other than Southwark, aveidance of
the capacity charge penalty and substitution cost required
to assure local area reliability.
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Apparently, it is the Commission's theory that the capa-
city represented by these units is not needed for reliability pur-
poses and that that fact alone justifies a finding that they are
not "used and useful." However, as noted by Mr. Kasum, PECQ is
obligated under the PJM Agreement to maintain capacity available
for service during the 1980-81 planning year, upon which the Com-
mission's capacity adjustment is based, of 7,483 mw. Should the
Company fail to maintain such capacity, it would be reguired to
buy additional generating capacity from other PJM companies at a
contract rate of $25.55/kw (PECQ St., 15A, pp. 5-6). Were PECO to
actually implement the Commission adjustment and reduce its installed
capacity of 7,689 mw by 748 mw, its remaining installed capacity
would equal but 6,941 mw - or 542 mw less than its contract capacity
obligation to PJM. Under these conditions, the Company would
be regquired to purchase additional capacity from other PJM companies
to meet its contract obligation at a total cost of $13.7 million.Li/

Clearly, as the cost to ratepayers if this capacity were
not available exceeds the savings obtained for them by the Commission’s
adjustment, this capacity is needed even to meet PECO's capacity re-
quirements. Moreover, the Commission's theory ignores the many pur-
poses sarved by generating capacity other than simply te assure system
reliability. As neted above, this capacity, even if not needed for

reliability purposes, is "used and useful" as viewed by ratepavers
Y

13/ 542,000 kw x $25.25.
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because of the savings in energy costs which it produces and the local

area service reliability function which it performs.

In his Recommended Decision, the Administrative Law

Judge held that the above ‘are facts established by the record (ALJ
Recommended Decision, pp. 90-%2). Accerdingly, he concluded that:

"As stated earlier, I do not find that the record shows such manage-
ment imprudence as to warrant an adjustment. Furthermore, the
adjustments proposed are severely flawed." (ALJ Recommended Decision,
pP. 98). In specifically rejecting the Advocate's proffered adjustment,
the ALJ stated:

"OCA witness Weiss' adjustment proposes the
elimination of the Richmond 9 and Southwark

units 1 and 2. PECO witness Kasum points out
(PECO St. 15A, pp. 3-4) that retirement of

these units would require additicnal trans-
mission reinforcements to assure local area
reliability in an amount greater than $16,000,000.
Southwark Units 1 & 2 oil-fired steam units
generate at 394,325 mwh in 1978 and 344,068 mwh
in the first ten months of 1979. This energy
would need to be generated from higher cost
sources should the units be retired. These addi-
tional costs would be passed on to ratepayers
through PECO's energy clause. Assuming the

cost increment would be as little as $5/mwh,

this additional energy cost for 1979 (10 months)
would equal approximately $1.7 million. ...
PECQ's cost of purchased energy would have in-
creased by $6.7 million in the first ten months
of 1979. This increase would have been passed

on to ratepayers through PECO's energy clause.
These costs exceed the cost savings which could
be obtained as the result of the units' retirement."
{Recommended Decision, p. 100)
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Accordingly, and as found by the ALJ, whether
viewed from a simple capacity requirement viewpoint or
from the vantage point of a more appropriate recognition of the
many functions performed by generating capacity, PECO's generation
capacity level and the specific generation units identified by the
Commission are "used and useful"” and therefore properly includable

in rate base.

4. The Adjustment Adopted by the Commission is
Conceptually and Numerically in Error,
Requires Acceptance of Numerous Unsupported
Assumptions and Non-Record Data and
is Inconsistent with the Commission's.
Rejection of 1its Necessary Assunptions.

The Commission's "excess capacity" adjustment, as
proposed by Advocate witness Weiss, depends for its
propriety upon the accuracy of the Advocate's forecasted future
peak load and the appropriateness of its suggested reliability
criterion and associated reserve capacity of approximately 18%
(May 9 Order, pp. 1l1-14; OCA St. 5, PP. l7—l9).lﬁ/ As will be
demonstrated below, each 1s inaccurate and requires the acceptance

of assumptions not demonstrated as reasonable upon the record.

14/ The Court shculd note that the adjustment draws little
persuasive force from its proposal by Mr. Weiss. Mr.
Weiss' qualifications in this area were substantially
impeached by his inability to accuratesly compute the
Company's capacity reserve and his confusion as to the
reliability levels to which the Company is required by
contract to plan its generating capacitv (OCA St. j5
pp. 6-7 & 9; PECO St. 15A, pp. 10-12; Tr. )
3026-27, 3031 & 3050-53).
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Moreover, the reascons advanced by the Commission for rejection
of PECO's load forecast and the reliability criteria upon the
basis of which its generating capacity has been designed are

without substance.

The principal conceptual error of the adjustment
is its employment of a reliability criterion which is substantially

different, and lower, than that employed by PECO in designing its

generation capacity. PECO's present generation capacity has been
designed to produce service reliability such that a failure to

serve customer load as the result of insufficient generation capacity
will occur no more than once every ten years. PECO has employed

this criterion for more than a decade with the full knowledge and

approval of the Commission (Ex. VSB-2, p. 4, Appendix A, p. 1).

Advocate witness Shakow, on the other hand, employed
a reliability criterion which permits numerous service failures
due to insufficient generating capacity (which failures can
range from voltage reductions to a total blackout in Southeast
Pennsylvania) to the extent that such interruptions in aggregate
could exceed 1-2 days every ten years (PECO St. 15, pp. 3-13).
The Commission, morecover, has adopted this reduced reliability

level, which is premised upon the expectation that load interruptions

will occur, without any examination of the costs of such interrup-
tions as compared to the minimal benefits to ratepayers of the

Advocate's proposed rate base adjustment.

As the discussions of the mid-1960's blackouts in

Pennsylvania and New York and as recent experience with the
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New York City blackout of 1978 demonstrate, the costs of sub-
stantial area blackouts to the public is extremely high (Ex. VSB-2,
Appendix D). Moreover, the importance which is normally ascribed
to service reliability can be seen in the following Commission

guotation:

"We believe that voltage reduction, brownouts,
blackouts and eventual rationing of energy
would be intolerable, not only because of the
general public inconvenience, but because of

the direct effect on commerce and industry and
the ultimate effect on employment and economic
well-being in the Commonwealth...[W]le must not
sacrifice the public's interest in the assurance
of adequate and reliable service." Pennsylvania
Public Utility Commission v, Metropolitan Edison
Company, 44 Pa. P.U.C. 709, 718 (1970).

The Commission, despite the fact that its adoption of this
adjustment would appear to direct the Company to reduce its

design criteria both now and in the future for the planning

of generation capacity from 25 to 18%, fails entirely to ad-

dress the question of what the effect of such a reduction would

be upon PECO's service territory. In fact, the Commission provides
this Court with no reason why it believes this reduction in

service reliability is appropriate despite the obvious criticality

of this subject.

The Commission's adoption of the Advocate's relia-
bility criterion is inegquitable for several additional reasons,

as stated by Mr. Boyer, as follows:

"Philadelphia Electric Company plans its
generating capacity to meet a reliability
standard of loss of load no more than one
day in ten years. This standard is fol-
lowed by much of the electric industry
and has been employed by PIJM for over 15
years. In fact, under the PJM agreement,
we presently must employ this reliability
criterion in our generating plant planning
program.
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It is true that this is not the only standard

which could be employed in generating plant

planning. However, it is our judgment that

this standard is the most appropriate for plan-

ning purposes at this time. More importantly,

this is the standard which has been employed,

with the knowledge of this Commission, in plan-

ning our present generating plant facilities...

[T]lo the extent these proposals (i.e. excess

capacity adjustments) rely upon rejection of

the Company's generating plant capacity

planning criterion, they penalize the Company

retroactively by applying to it a standard

which is different from that which has been

employed in the past." (PECO 8t. 9A, pp. 1-2)

As found by the ALJ: "After reviewing the record
here, certain conclusions seem evident. First, for all its
claimed faults, the one-day in ten-years planning criterion
has been used by the Company, by the PJM Interconnection, by
MAC and by this Commission over the last decade. It should
be used in this proceeding to determine PECO's reserve capacity
levels. It is a reasonable standard, one in general use by
the industry and the one upon which PECO has based its capacity
planning." (Recommended Decision, p. 97) Clearly, it is neither
equitable nor reasonable for the Commission to change "the rules

of the game" after it has been played.

The Advocate's load forecast and reliability criterion
are, moreover, riddled with errors and unsupported assumptions.
In its load forecast, the Advocate has made numerocus simple data
errors and advances projections and assumptions which existing

data already demonstrate to be wrong. For the convenience of the
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Court, these errors, as identified in the Company's rebuttal

testimony, are described in Appendix D to this Brief.

The Advocate's reliability requirement (i.e. reserve
capacity - 14 to 22%) is even more substantially flawed. That
criterion, which purports to be based upon a detailed computer analysic
determination of the least cost reliability and generation capacity
alternative, is in error as a result of the many inaccuracies in
the Advocate's computer analysis and its reliance upon certain
erroneous cost assumpticns. Even more basic is the fact that
the statistics advanced by Advocate witness Shakow as the
basis of his conclusion do not support that conclusion, but
rather indicate that the appropriate reliability reserve
reguirement is between 22 and 30% (PECO St. 15, p. 1l5; OCA
St. 4-4, p. 7).15/ For the convenience of the Court, Appendix
E to this Brief, employing excerpts from PECO's Initial Brief
before the ALJ, contains a more detailed discussion of these

errors as set forth in the Company's rebuttal testimony.

Additionally, the Court should ncte that the Commission's
Orcder is internally inconsistent. 1In its rejection of the Advocate's
proposal that construction at PECO's Limerick Nuclear Generating
Station be terminated, the Commission recognizes many of

the flaws in the Advocate's testimony described above. For example,

15/ The mid-point ci this rance, i.e. 25%, is approximately
agual to PECC's claimed reserve reliability reguirement
of 25%.
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the ALJ, in rejecting the Advocate's Limerick proposal, found

as follows:

"After weighing all the evidence, I recommend
that the Commission reject the claims of

certain parties that construction of Limerick

be terminated, even assuming that this authority
resided in the Commissicon.

I find Dr. Shakow's presentation interesting and
worthy of future study by the Ccmmission in any
subsequent proceeding on Limerick. His conclusion
that construction at Limerick should cease

is based, however, on assumptions which are

not supported on this record. He assumes a
reserve capacity of 14-22%, which has not been
demonstrated here. He assumes that PECO can
recover most of its investment, an assumption
that cannot be supported here. His original
cost estimate contains a substantial miscalcu-
lation, as PECO points out. His subsequent cost
estimate is so much greater that it must be '
treated with considerable caution (Tr. 2959-
71) . The Company's arguments cast sufficient
doubt on the validity of the assumptions made

by Dr. Shakow in his studies to warrant re-
jection of his recommendations in this proceeding,
especially in light of the grave consequences
which would result from its adoption."
(Recommended Decision, p. 71.) (emphasis added)

In its May 9 Order, the Commission held: "We find
the ALJ's opinion accurately and correctly disposes of the issues
regarding this plant." (i.e. Limerick) (May 9 Order, p. 15). What
the Commission fails to recognize, however, is that reijection
of the Shakow analysis as inaccurate for purposes of Limerick
requires 1ts rejection as a basis for determining proper capacity
levels as well. As noted above, witness Shakow performed but
a single computer analysis. If that analysis' full costing

and plant costing assumptions are in error, as the Commission
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appears to have found, then the analysis' 14-22% reserve margin

is also in error. Indeed, witness Shakow himself/admits this
16

to be so (OCA St. 4 , p. 20 =-- lines 21-27).

The Commission's criticisms of PECO's load forecast
and its reserve reliability criterion are completely without
record support. PEND's load forecast is not “historically
based" (May 9 Orcder, p. 12). Rather, as explained by PECO witness
Hoch, the Company's load forecast is prepared each year upon the
basis of a great variety of data as to anticipated future conditions
affecting the demand for electric energy (PECO St. 10; Ex. WCH-1).
Nor is it PECO's position that increases in its reliability re-
serve requirement should be met by the construction of additional

base load capacity (PECO Ex. VSB-2, pp. 23-25).

5. The Commission has Failed Entirely in its
Order to Discuss or Make Necessary Findings
as Respects the Record Evidence and Its
Decision is Inconsistent with Its Recent
Prior Decisions in this Area.

As a review of the Commission's Order against the
evidence described in this Brief clearly demonstrates, the
Commission has failed entirely to discuss the major part of

the evidence and arguments presented to it by PECO in opposition

16/ As shown upon the witness' Table VI, p. 20, when PECO plant
T costs and incremental costing assumptions are substituted for
Shakow's assumptions, the optimal reserve margin under the
Shakow analysis method is indicated to be 30%, Or in excess

of that employed by PECO. (Table VI, cases 2 & 8)
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to the Advocate's "excess capacity" adjustment. This failure,
without more, justifies this Court in reversing the Commission's

Order. See Pecoples I, supra; Equitable, supra; United States

Steel Corp. v. Pa. P.U.C., 390 A.2d4 865 (1978).

As stated by this Court in Peoples I, supra, at pp. 526-27:

"[{W]le are left 'in the position where we simply
cannot tell as a matter of law whether the P.U.C.
abused its discretion or not'...Therefore, as in
the previous situations above-cited, we must
remand with the requirement that the P.U.C. set

forth its reasoning...[Wle must have a state-

ment of reasons for departing from the testi-

monial conclusions, and the weights and con-

siderations assigned in doing so---in other

words, an articulation of the process which the

P.U.C. majority necessarily followed in reaching

its... determination."
In light of the uncontradicted evidence described in previous
sections of this Brief and to avoid the substantial delays exper-
ienced in prior cases remanded to the Commission by this Court,
the Court should do more than simply reverse the Commission be-
cause of its failure to address this evidence. The record clearly
establishes that the Commission's adjustment is in error and the
Commission should be reversed and directed to recompute PECO's
revenue entitlement accordingly. There is no additional "explanation"

or "findings" which could permit this Court to affirm the Com-

mission's adjustment.

This Court has also held that "the Commission must
make definite, consistent, detailed findings, so as to enable

this Court to review the decision and respond to the questions
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raised on appeal," and "that we can rightly expect the P.U.C. to

follow a consistent path" in its decisions as to a particular

rate adjustment. See Western Pennsylvania Water Company V.

Pa. P.U.C., No. 83 C.D. 1979 (October 1, 1980}); The York Water

Co. v. Pa. P.U.C., No. 2178 C.D. 1978 (April 28, 1980); Peoples I,

supra. In addition to the internal inconsistency in the Com-
mission's findings noted in the prior Section, the Commission's
adoption of a capacity adjustment in this case is not consistent
witp its most recent prior determinations as to such adjustments.
As has been previously noted, the Commission rejected a virtually
identical adjustment {also proposed by the Advocate) as that here
adopted in PECO's 1977 Electric Rate Proceeding. See Pa. P.U.C.
v. PECO, R.I.D. 438 (Order entered February 5, 1979) (See Appendix

c ).

Moreover, in Pa. P.U.C. v. West Penn Power Co.,

R.I.D. 183 (Order entered June 29, 1979), the Commission
concluded that an "excess capacity" adjustment was not ap-
propriate despite the existence of "large amounts of excess

capacity"” at the 1974 test year end, because "reserve capacity
17/

margins become slim" by 1978.  The Commission concluded that no

17" The Commission's West Penn Order was entered following this
Courtfs reversal and remand of a prior Commission Order
adoptlng.an "excess capacity" adjustment similar to that
adopted in this case. This Court reversed because it found
that this prior adjustment was not explained nor was its
Record's support set forth in the Commission's Order.

Upon fur?her review of the Record in the remand proceeding,
the Commission determined that its initial decision could not
be supported. See West Penn Power Co. v. Pa. P.U.C. 33 Pa
Cmwlth. 403 (1978). ' '
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adjustment could be made, as "we cannot on the record here find
that the Company acted with a reckless disregard of the interests
of its customers, nor can we find that this plant would not bhe
used and useful during the time these rates were in effect.”

See West Penn Power Order, p. 4. The facts of this case

are virtually the same as those presented by West Penn.
Although PECC's test year end reserve capacity margin equalled
36%, that margin was projected to decline to 31% in 1580 and
to as little as 20% in 1983. C(Clearly, and as found by the
Commission in West Penn, PECO's generating reserve levels will

shortly be reduced to its design goals and are not excessive.

FPor all of the reasons described above, the Commission's
adjustment to PECO's claimed rate base on account of alleged
"excess capacity” should be reversed by this Courtand the Com-
mission should be directed to recompute PECO's reserve entitlement

without employment of such adjustment.
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B. The Commission's Adjustment to Rate Base to
Eliminate $10.5 Million of PECO's Investment in
Salem Unit No. 1 Was an Error of Law and an
Arbitrary 2buse of Administrative Discretion

In its final Order at R.I.D. 438 (Order entered
February 5, 1979), the Commission reduced PECO's claimed measures
of value by $10.5 million to reflect “"savings" which allegedly
could have been achieved in the construction of Salem Nuclear
Generating Unit No. 1. The sole basis for this adjustment was
a report prepared by a private consulting firm, Theodore Barry
% Associates, and submitted on behalf of the Pennsylvania Cffice
of Consumer Advocate (the "TB&A Report”). In adopting, in part,
the TB&A Report's findings, the Commission specifically noted
that the Company had failed to present the testimony of a
representative of Public Service Electric and Gas Company
("PSE&G"), the co-owner of the plant who supervised its

construction (R.I.D. 438 Order, p. 17).??

The Commission's findings at R.I.D. 438 have been

18/ In fact, such testimony was not presented simply because
it was not available. Due to the late submission of the
final TB&A Report, i.e. approximately one month prior to
the close of the record, and the pendency of an investigation
of the TB&A allegations by the New Jersey Board of Public
Utilities, the preparation and presentation of PSE&G rebuttal
testimony was not possible given the scheduled date for
the close of the record.
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appealed and are currently pending review by this Court. See

Philadelphia Electric Company v. Pennsylvania Public Utility

Commission, No. 1211 Commonwealth Docket 1980. In its Brief,
which was filed with the Court on August 27, 1980, the Company
argued that the TB&A Report provides no basis upon which it
could reasconably be concluded that PECO's investment in Salem
No. 1 was either extravagant, wasteful or imprudent as measured
against the circumstances and at the time at which it was made.
In this regard, the Company further directed the Court's
attention to the decision of the New Jersey Board of Public
Utilities, issued subsequent to the Commission's final Order

at R.I.D. 438, where it was specifically found that:

"...PSE&G managed the construction of the Salem
Nuclear Generating Station in a reasonable and
prudent manner and that PSE&G exercised due
diligence in implementing sophisticated management
technigues in an effort to reduce costs and
improve performance.” Re Public Service Electric
and Gas Company, Docket Nos. 7711-1107 and 776-
492 {Order entered March 28, 1979, p. 2}.

In so helding, the New Jersey Board adopted the decision of

the Hearing Examiner in that case, who concluded:

"In weighing the quality of the judgments
contained in the TB&A audit against the gquality
of the testimony presented by PSE&G, not only

the testimony of PSE&G's witnesses but also the
major porticn of the TB&A audit, supports PSE&G's
position that it constructed the Salem facility
in & reasonable and prudent manner."
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In view of the significance which the Commission

attached to the Company's failure to submit the testimony of

a PSE&G representative at R.I.D. 438 and the critical role which
such testimony played in the New Jersey Board's final
determination, the Company sought to present, as a witness in
the instant proceeding, Mr. Stephen A. Mallard. Mr. Mallard,
Vice President - System Planning of PSE&G, is uniquely qualified
to respond to the TB&A Report since he was actively involved

in supervising the construction of Salem No. 1 (PECO St. 11).

At a hearing held on October 16, 1979, various opposing
parties moved to exclude all testimony relating to the
construction of Salem No. 1 on the ground that the Commission's
findings at R.I.D. 438 barred the presentation of further
evidence on that issue (Tr. 680-92). By Order entered October
29, 1980, the Administrative Law Judge granted the Motion and
thereby struck the testimony of Mr. Mallard, as well as that
portion of the testimony of Mr. Vincent Boyer relating to Salem
construction management (See ALJ October 29 Order, attached
hereto as Appendix F; PECO St. 9, pp. 7-92). However, a week
later, the ALJ stayed his October 29 Order pending the
Commission's resolution of a certified guestion addressing the

applicability of res judicata principles to ratemaking
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proceedings.ig/
On February 28, 1980, the Commission affirmed the
ALJ's October 29 Order striking the testimony in question.
In so doing, the Commission concluded that res judicata could,
in certain circumstances, be applied to administrative
proceedings and that the preconditions for its application,
i.e. identity of parties, etc., had been satisfied in this
instance (See Commission February 28 Order, attached hereto
as Appendix B). Although the February 28 Order expressly left
open the question of whether a rate base adjustment should again
be made in this proceeding, any uncertainty as to this issue
was dispelled in the Commission's final Order, where it stated:
"...having considered all the evidence in this
proceeding, we conclude that the imposition of
a sanction is appropriate” (May 9 Order, p. 4).
On the basis of this "finding", the Commission eliminated $9.7
million ($10.5 million alleged "savings", as found at R.I.D.
438, less accrued depreciation) of the Company's investment

in Salem No. 1l from its claimed rate base.

The Commission's decision to strike admittedly relevant

19/ As a result, on November 15, 1979, Mr. Mallard was permitted

to testify, subject to the Commission's review of the ALJ's
evidentiary ruling, and was cross—-examined at length by
the opposing parties (Tr. 1845-1902).
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evidence should be rejected because it is contrary to the
universal view, as expressed by the United States Supreme Court
and the Appellate Courts of this and other jurisdictions, that
the principles of res judicata do not apply to ratemaking
proceedings. Moreover, it was manifestly unfair and a clear
denial of due process for the Commission to preclude further
discussion of this particular issue while, at the same time,
permitting opposing parties to relitigate a number of prior
Commission findings whose factual underpinnings had not changed.

1. The Doctrine of Res Judicata Does Not Apply To
Ratemaking Proceedings.

In precluding the Company from introducing testimony

directly relevant to the construction of Salem No. 1, the
Commission rejected the universal view that res Jjudicata does

not apply to ratemaking proceedings.

This principle was first clearly articulated by the

U.S. Supreme Court in Tagg Bros. & Moorhead v. United States,

280 U.S. 420 (1930). 1In that case, the Supreme Court rejected
a utility's claim that it had not been put on notice that the

Secretary of Agriculture might reduce its rates below exiszting
levels and, consequently, failed to present evidence it might

have offered otherwise. In so doing, the Court stated:

"Where it is believed that the Secretary erred
in his findings because important evidence was
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not brought to his attention, the appropriate
remedy is to apply for a rehearing before him

or to institute new proceedings. He has the

power and the duty to modify his order, if new
evidence warrants the change. [citation omitted.]
A rate order is not res judicata. Every rate
order may be superseded by another." 280 U.S.
420, 444-45 (emphasis added) .Y

Two years later, the Supreme Court confirmed the
inapplicability of res judicata and collateral estoppel to

ratemaking proceedings, reasoning:

"The rule of estoppel by judgment cbviously ap-
plies only to bodies exercising judicial functions;
it is manifestly inapplicable to legislative
action. The Commission's error arose from a
failure to recognize that when it prescribed

a maximum reasonable rate for the future, it

was performing a legislative function..." Arizona
Grocery v. Atchison, T. & S.F. Ry., 284 U.S.

370, 389 ([l932).

Similarly, in St. Joseph Stock Yards Co. v. U.S., 298 U.S. 38,

64 (1936), the Supreme Court affirmed the Secretary of
Agriculture's rejection of a prior rate case finding as to going’

concern value, concluding that:

"The Secretary was not estopped or controlled
by the ruling in the first proceeding. He was
entitled, and it was his duty, to re-examine

20/ The Court did not condition its holding by requiring a
showing that the new evidence was not available at the time
of the earlier rate proceeding, and in fact the evidence
in Tagg was available but was simply not presented to the
agency.
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the case on the second hearing and to reach the

conclusion which the evidence justified. In

that process, he in effect overruled the earlier

allowance and left it without force. The question

remaing one of evidence."”

The Courts of this Commonwealth have applied these
same governing principles in repeatedly holding that rate orders

and their underlying factual determinations are without res

judicata effect. Thus, in Cheltenham and Abington S. Co. v.

Pennsylvania Public Service Commission, 122 Pa. Super. 252

(1936), the issue, as in St. Joseph Stockyards, supra, concerned

the Commission's re-examination of a prior rate base allowance
for going concern value. Notwithstanding the fact that all
evidence as to the existence of going concern value was available
to and had been reviewed by the Commission in reaching its
initial determination, the Superior Court concluded that that

prior finding was not res judicata in a subsegquent proceeding:

"It follows with even greater force that
when the Commission has prescribed rates after
fixing fair wvalue and reascnable return, the
findings made by the commission as then
constituted and unappealed from, may be assumed
to be fair, just and reasonable in the absence
of proof that there is either a change of factual
circumstances, a mistake as to facts previocusly
found or the commission followed an improper
course in arriving at its legal conclusions.
Such former conclusions are not res adjudicata
for the law contemplates by its express terms
a re-examination when conditions change." 122
Pa. Super. 252, 264-65.

In Duguesne Light Co. v. Pennsylvania Public Utility Commission,
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176 Pa. Super. 568, 107 A.2d 745, 749 (1954), the Superior Court
again rejected an éttempt to apply res judicata in the ratemaking
context, stating:

"While Tariff No. 11 and Tariff No. 12 involve

two separate rate schedules, the findings

previously made in the proceeding upon Tariff

No. 1l were not conclusive for the future. Orders
fixing rates are not res judicata."

See also Pennsylvania Gas & Water Co. v. Pa. P.U.C., 33 Pa.

Cmwlth. 143, 156, 381 A.2d 996, 1003 (1977): Pa. P.U.C. V.

Pennsylvania Gas & Water Co., 19 Pa. Cmwlth. 214, 225, 341 A.2d

239, 246-47 (1975); Pennsylvania Power & Light Co. v. Pa. P.U.C.,

10 Pa. Cmwlth. 328, 339, 311 A.24 151 (1973): Pittsburgh v.

Pennsylvania P.U.C., 178 Pa. Super. 46, 67 (1955); Philadelphia

v. Pa. P.U.C., 173 Pa. Super. 38, 52-53, 95 A.2d 244 (1953).

The lower Federal Courts and the Appellate Courts
of other jurisdictions are similarly in agreement that the
principles of res judicata are inapplicable in ratemaking

proceedings. In International Telephone and Telegraph Corp.

V. Bmerican Telephone & Telegraph Co., 444 F.Supp. 1148, 1155-

1160 (S.D.N.Y. 1978), the District Court rejected plaintiff's
argument that res judicata effect should be given to certain
determinations made by the Federal Communications Commission
as to the lawfulness of past-purchasing activities of AT&T,

holding that:

-46-



“The general rule in the case of non-adiudicatory

agency action, however, is that collateral

estoppel deoes not apply.”
The Court explained that res judicata effect is not given to
proceedings which involve "primarily the fashioning of
prospective rules to govern future conduct" and further noted
that the technical reguirements for the doctrine's application
are generally not satisfied since such proceedings do not result
in "the kind of conclusive factual findings upon which judicial

resolution of legal issues depends.“zy

The same fundamental principles were expressed in

the concurring opinion of Judge Leventhal in F.T.C. v. Texaco,

Inc., 555 F.2d 862, 893-94, (D.C. Cir. 1977):

“Different considerations emerge and a different
balance is struck, when an agency exercises an
essentially legislative function like ratemaking,
especially the kind of broad area ratemaking
lately conducted by the Federal Power Commission.
The agency must remain free 'to adapt [its] rules
and policies to the demands of changing
circumstances.' Perman Basin Area Rate Cases,
390 U.s. 747, 784, 88 S. Ct. 1344, 1369, 29 L.Ed
2d 312 (1968). Changes may occur not only in
objective circumstances but in the way the agency
perceives initial facts, whether, say service
life of equipment or calculations of gas reservas.

21/ Ratemaking is also characterized as legislative or quasi-
legislative in this jurisdiction. Cheltenham & Abingdon Sewage
Co. v. Public Service Commission, 344 Pa. 366 (1942);
Philadelphia v. Pa. P.U.C., 174 Pa. Super. 641 (1954).
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With such legislative activity focused primarily
prospectively the need for flexibllity outweilghs

any interest in repose. Thus, the Supreme Court
has repeatedly held that an individualized
ratemaking is not res judicata." (emphasis added)

In State Ex Rel. Utilities Commisgsion v. Edmisten,

242 S.E.2d4 862, 866 (N.C. 1978), the North Carolina Supreme
Court refused to grant res judicata effect to determinations
made in a state-wide investigation of the propriety and proper
rate treatment of expenditures by intra-state gas distribution
companies in gas supply exploration ventures. Analogizing the
nature of this investigation to that of ratemaking, the Court

held:

"The ratemaking activities of the Commission

are a legislative function. (citation omitted.)
Rulemaking is likewise an exercise of the
delegated legislative authority of the Commission
under G.S. 62 Item 30, G.S. 62-31, to supervise
and control the public utilities of this State
and to make reasonable rules and regulations

to accomplish that end. Actions of an
administrative agency which involve the exercise
of a legislative rather than a judicial function
are not res judicata."”

Also see Utah State Board of Regents v. Utah Public Service

Commission, 583 P.2d 609 (Utah 1978) 22/

22/ 1In rejecting the utility's res judicata argument, the Utah
Supreme Court held as follows:

"In regard to the contention of Utah Power

that the Order of March 4, 1976, is res
judicata and hence not assailable, 'we conclude

-4 8-




In the February 28 Order, the Commission completely
ignored this substantial body of precedent. Instead, it based
its conclusion on a general statement, extracted from the works
of Kenneth Culp Davis, that there may be instances in which
the doctrine of res judicata is properly applicable to
administrative proceedings. The point, however, as observed

by the U.S. Supreme Court in Arizona Grocery, supra, and by

Davis himself, is that a rate case is not one of those

proceedings. B&As explained by Professor Davis:

"The key to a sound solution to problems of res
judicata in administrative law is recognition
that the traditional principle of res judicata

as developed in the judicial system should be
fully applicable to some administrative action,
but that that principle should not be at all
applicable to other administrative action, and
that much administrative action should be subject
to a qualified or relaxed set of rules concerning
res judicata.

Continued

that that doctrine had no application to the facts of
this matter. By their very nature, public utility rates
are inescapably subject to constant circumspection and
justification. The Commission is charged with the
responsibility of establishing rates as are "just and
reasonable" and the propriety of such rates is forever
subject to challenge upon complaint by interested parties
who are entitled to a hearing and to introduce evidence.
The Commission may also initiate a hearing on it own
without complaint, and it may at any time rescind or
amend orders." (At p. 611).
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"Some administrative determinations are clearly
without res judicata effect in any circumstances -
a zoning board after hearing amends a regulation,

a utilities commission prescribes a maximum rate...”
{emphasis added)

In name and tradition, "res judicata" means thing
adjudicated. Only what is adjudicated can bhe

res judicata. Administrative action other than
adjudication cannot be res judicata. Even if

an exercise of the rule-making power depends

on a finding of facts, neither the rule nor the
finding is regarded as res judicata.

'A rate order is not res judicata. Every rate
order may be superseded by another.' This is
true irrespective of the separation-of-powers
labels - whether fixing rates for the future

is deemed legislative, as in the federal system,
or judicial, as in New York. The main reason
is that conditions change. A rate desirable
for one period of time may be undesirable for
another period.'

[AIn agency must at all times be free to take
such steps as may be proper in the circumstances,
irrespective of its past decisions. This is

why it is held that "a rate order is not res
judicata. Every rate order made may be superseded
by ancther."...Even when conditions remain the
same, the administrative understanding of those
conditions may change, and the agency must be
free to act..." {(emphasis added) [Davis,
Administrative Law Treatise, Vol. 2, 559, 568,
597-598, 610.]

In summary, to the best of the Company's knowledge,

all of the legal authorities who have reviewed this issue,

including the leading commentator on administrative law, have

concluded that the principles of res judicata are not applicable

to ratemaking proceedings. Accordingly, the Commission's

decision to strike the testimony in question was in error and
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the resulting $9.7 million rate base adjustment must be reversed.

2. The Requisite Conditions For The Application Of
Res Judicata Have Not Been Satisfied.

Even assuming arguendo that certain ratemaking findings
may be given res judicata effect, it is clear that the
prerequisites for the doctrine's application have not been
satisfied in the instant proceeding. 1In its February 28 Order,
the Commission enumerated the classic criteria for the
application of res judicata as follows:

"1, Identity of parties;

2. Identity of issues;

3. An opportunity to litigate the issue; and

4, A final decision on the merits."” (February 28

Order, p. 3)
Notwithstanding the Commission's conclusion to the contrary,
only the first of these four conditions, i.e. identity of

parties, was met.

At R.I.D. 438, the issue addressed by the Commission,
and the finding upon which it based its $10.5 million rate base
adjustment, concerned PECO's role in the construction of Salem
No. 1. However, as previously noted, PSE&G, by written agreement
©of the Unit's co-owners, was and continues to be primarily
responsible for the design, construction and operation of that
facility. BAccordingly, a second and distinct issue of equal

Oor greater importance is the guality of PSE&G's management of
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the Salem project's construction.

This latter issue, which PECO scught to address through
the striken testimony of Mr. Mallard, was not fully litigated
at R.I,D, 438 because of the timing of the submission of the
TB&A Report. Although portions'of the Report were made available
at an earlier date, only in the Summary Report, which was not
provided to PSE&G and PECO until late May 1978, was any
indication of rate base impact.given. In fact, and as
subseguently found by the New Jersey Board, the body of the
audit was highly complimentary of PSE&G. However, the summary
rate base recommendations were highly conclusory and required
substantial discovery. As a result, cross-examination of the
TB&A witnesses could not be scheduled until June 29, 1978, one
day prior to the closing of the record. Accordingly, and due
to the unavailability during this brief time period of necessary

PSE&G personnel, full litigation of this issue was not possible.%y

23/ The assertion, set forth in the Commission's February 28
Order (p. 3}, that PECO made a deliberate choice to forego
presenting a PSE&G witness is wholly without merit. In
this regard, it must be remembered that PSE&G is an
independent company not subject to PECO's control. In
additicn, the R.I.D. 438 rate applicatiocon was, at this point,
approximately one year old and any further delay in the
proceedings would have seriougly undermined the Company's
efforts to obtain needed rate relief on a timely basis.
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3. The Policies Which Underlie the Creation and
Application of the Res Judicata Doctrine
Establish that the Doctrine is Inapplicable
to this Case.

The policies underlying the doctrine of res judicata,
i.e. finality to litigation, preventicon of needless litigation,
and aveoidance of unnecessary burdens of time and expense, have
no application to rate proceedings. Ratemaking is continuous
in nature, i.e. public utility rates are constantly subject to
challenge and repeated justification at the instance of private
Complainants or the Commission. Accordingly, neither rate levels
nor any of the Commission's factual fihdings are ever finally
determined. Application cof res judicata principles will
therefore not minimize litigation, but instead merely create
time-consuming debates over the extent of the doctrine's
applicability, thus delaving analysis of the merits of pro-

posed rate levels.

Because ratemaking, unlike a judicial proceeding, is
ongoing in nature, the standards employed by a regulatory agency
are not well-defined, but rather are, of necessity, constantly
being revised as conditions dictate. As Judge Leventhal observed

in Texaco, supra, 555 F.2d at 893-94, "[clhanges may occur not

only in objective circumstances but in the way the agency per-
ceives initial facts." Repeated examination of an issue permits
the Commission to develop the appropriate standards and, of equal

importance, permits the litigants to bring forth the necessary
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evidence to permit proper application of the Commission's chosen
standard. Such reexamination is a particularly crucial element of
the ratemaking process due to the time constraints within which
the parties, and the Commission, must operate. For example, in
the prior case, the Commission, though admitting the persuasive-
ness of PECO's cost comparisons, rejected them as an improper stan-
dard of adjustment in favor of analysis of specific construction
practices. By applying res judicata principles, the Commission
now precludes PECO from presenting evidence directed at the Com-
mission's chosen legal standard, which evidence, because of time
constraints and the novelty of the issue examined, could not be
produced in the earlier proceeding. See K. Davis, Administrative

Law Treatise §18.01, pp. 545-546 (1958).

Moreover, res judicata is not a flexihle standard to be
employed selectively on the basis of ephemeral distinctions to
some circumstances but not to others. Rather, its applicaticn is
governed by rigid rules developed by the Courts to enable liti-
gants to make rational decisions without fear that the doors of
the tribunal will arbitrarily be closed against them. It is pre-
cisely this lack of flexibility which has led legal authorities,
including the Commission,zi/ to the unanimous verdict that the

principles of res judicata should not be applied to rate-making

pProceedings.

Ei/ The Commission has never previously considered itself fore-
closed from re-examining a prior rate case finding. Compare
Pa. P.U.C. v. Metropolitan Edison Co., R.I.D. 170-171, 50 Pa.
P.U.C. 82, 102 with R.I.D. 434, p. 4 (rate base deduction for
faulty construction of TMI-1 Ring Girder) and Pa. P.U.C. v.
The Peoples Natural Gas Company, R.I.D. 205, p. 20 with R.I.D.
308, p. 5 (capitalization of emplovee benefit costs).




For example, as discussed in the previous section of
this Brief, the Commission, based on substantially the same evi-
dence presented at R.I.D. 438, reversed its earlier finding and
concluded that the Company possessed sufficient excess generating
capacity to justify a rate base adjustment. See discussion, supra,
at 22, fn. 8. 1In so doing, the Commission offered no rationale for
distinguishing between its excess capacity and Salem No. 1 adjust-
ments, both of which involved facts and decisions which occurred
many vears ago and which were at issue at R.I.D. 438. Obviously,
if the former justified a reassessment of Commission policy, then

the latter is equally entitled to be reconsidered.

Finally, the February 28 Order establishes a new legal
principle, i.e. the applicability of res judicata to ratemaking
proceedings, which is at best a dramatic departure from prior ju-
dicial and Commission pronouncements on this issue. The Commission
applies this new principle to actions taken by PECO in past years
in reliance upon what would appear to be well-settled and uncon-
trovertable Pennsylvania legal doctrine. BAs such, the February
28 Order is manifestly unfair and denies the Company the right to
properly present its case in violation of the Public Utility Code

and due process of law. See 66 Pa.C.S. 332(c); In re Shenandoah

Suburban Bus Lines, 158 Pa. Super. 638, 644, 46 A.2d 26, 29 (1946);

West Alexander Borough Annexation Case, 450 Pa. 453, 301 A.2d 662

(1973) .

For the reasons set forth above, the Commission's decision
to bar the presentation of evidence directly relevant to the con-

struction of Salem No. 1 was arbitrary and manifestly unfair and
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must, therefore, be reversed.

C. The Adjustments to Claimed Working Capital
Are Unsupported By Substantial Evidence and
Are Yot in Accordance with Law.

Working capital constitutes an important element of a
utility's rate base upon which this and other Courts have recog--
nized that a utility is entitled to earn a fair return. As this
Court recently observed, a working capital allowance is provided
out of recognition of "...the utility’s need for cash to meet
current obligations arising out of the rendition of services for

which revenues have not yet been received." UGI Corp. v. Pa.

P.U.C.., Pa. Cmwlth. , 410 A.24 923, 3929 (1980). The

extent of a utility's working capital reguirement must, however,
be determined on the particular facts presented in each case. See

The Peoples Natural Gas Co. v. Pa. P.U.C., Pa. Cmwlth. P

415 A.24 937 (1980) (Peoples II1).

In the proceeding below, the Commission disallowed ap-
proximately $20.7 million, or 39%, of the Company's total working
capital claim of $52.8 million. In so doing, the Commission erred
in two major respects--(1) it assumed the existence of a source
of funds which could be used for working capital purposes despite
unrebutted testimony to the contrary and (2) it concluded, in the
absence of any evidentiary support, that minimum bank balances
maintained by the Company to ensure access to credit on favorabile
terms and for other reasons could be supported from its cash

working capital allowance. As a result, PECO has been denied
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sufficient funds to bridge the gap between the rendition of ser-

vice and receipt of revenues.

1. Accrued Bond Interest

The Commission improperly reduced the Company's working
capital claim by $9.1 million to reflect an alleged lag in interest
payments to bondhcolders {(May 9 Order, p. 9). Simply stated, the
Commission assumed that the Company collected revenues in advance
of satisfying its semi-annual interest obligations on long term
debt securities and that some portion of those funds could be
used for working capital purposes. Accordingly, in the Commis-
sion's view, the level of funds required from investors for working

capital purposes was thereky reduced.

This substantial disallowance, however, was not based
on a finding that such a pool of dollars actually exists. To
the contrary, as evidenced by the following passage, the Commission
merely accepted, without further comment, the recommendation of
the Administrative Law Judge:

"Respondent's exceptions to the cash working
capital determination in the recommended
decision are:...(3) that the ALJ should not
have offset the cash working capital require-
ment associated with operation and maintenance
expense by $16.431 million by assuming that
debt interest and preferred dividend costs are
collected from ratepayers in advance of payment;...

We find that respondent's exceptions (3)...simply
reiterate arguments previously raised. We find that
the ALJ's opinion and discussion contained in his
recommended decision accurately and correctly con-
cludes, that an offset to the working capital re-
quirement associated with operating and maintenance
expense...ls proper. Accordingly, we adopt the ALJ's
conclusions and reasoning as our opinion and deny these
exceptions." (May 9 Order, pp. 5-6)
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The ALJ's proposed adjustment was, in turn, advanced without any
discussion of the evidence submitted in this case, relying for its
support simply upon the "precedent" established by prior Commission
Orders:

"The Commission, in R-79030781, also considered the
arguments of Trial Staff and the OCA that PECO
has available to it as sources of working capital,
accrued interest on long-term debt and accrued
preferred stock dividends. This position has
been vociferously opposed by the company.

Extended discussion on this point would not be
beneficial to any party or to the public. The
Commission has over the recent past consistently
upheld the Trial Staff's and OCA's position.

Bee, e.g. Pa. P.U.C. v. Philadelphia Electric Co.,
R.I.D. 438 (Order entered February 5, 1979); Pa.
P.U.C. v. Peoples Natural Gas Co., R-78010545
(Order entered February 2, 1979)." (Recommended
Decision, p. 43)

That similar working capital adjustments have bheen
adopted in other cases is clearly not dispositive for purposes
of the instant proceeding. As this Court has repeatedly held,
the Commission must support its Orders with findings based on
the evidence of record before it. This is particularly true
where, as here, resclution of the contested issue, i.e. whether
the alleged lag in payment of debt interest actually exists,
depends upon an analysis of the facts, and not the legal argumen-
tation presented:

"[A] determination of a public utility's cash

working capital needs depends upon the factual

situation presented by each case, Pittshurgh

v. Pennsylvania Public Utility Commission, 370

Pa. 305, 8B A.2d 59 (1852), and necessarily

therefore requires the exercise of sound

Commission discretion as the particular facts
warrant." Peoples II, supra, 415 A.2d at 939.
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Moreover, by relying exclusively on prior Orders which
were neither appealed nor made a part of the record below, the
Commission denied the Company its due process rights of notice

and an opportunity to be -heard. See City of Erie v. Pa. P.U.C.,

41 Pa. Cmwlth, 194, 197 (1979); West Penn Power, supra. Indeed,

by the logic of this decision, the Commission renders irrelevant

the hearing process and evidence as to actual changed circumstances.

On three recent occasions, similar Commission adjustments

have been reviewed and affirmed by this Court. See Pennsylvania

Electric Company v. Pa. P.U.C., Pa. Cmwlth. , 417 A.2d 819

(1980); UGI, supra; Peoples II, supra. In each instance, this Court

found that the utility appellant had failed to demonstrate any error
in the Commission's determination.zi/ While the record in those
cases may well have justified those Commission determinations, it is
clear that a similar adjustment cannot be supported on this record.
Moreover, the Commission has provided no basis in its Order upon

which this Court could reach such a conclusion.

25/ 1In both UGI and Peoples II, this Court cited with approval the
Pennsylvania Supreme Court's decision in Pittsburgh v. Pa.
P.U.C., 370 Pa., 305, 88 A.24 59 (1952}. 1In Pittsburgh,
the subject utility had established for accounting purposes
an unsegregated reserve which it used to satisfy its
gquarterly federal and state income tax obligations. As the
Supreme Court specifically observed, those installment pay-
ments were made on average some thirteen months after the in-
come upon which the tax was levied had been earned. Pittsburgh,
supra, 370 Pa. at 311. Accordingly, the existence of funds
collected prior to payment of the associated expense was not
in question and the sole issue presented to the Court was
whether those dollars could properly be employed for working
capital purposes. Such is clearly not the case in the instant
proceeding.
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The record in this proceeding establishes beyond
question that PECO's bond interest costs are not recovered from
customers in advance of their payment. Accordingly, there is
no fund which reduces the investment required from Company share-
holders to provide for the working capital needs which the Com-
mission, in the absence of such fund, found was required. As
explained by the Company's Treasurer, Morton W, Rimerman, the
Company may collect bond interest costs only after they have been
investigated and approved by the Commission in a rate proceeding
(PECO St. 7-A, pp. 1-2). Thus, when PECO issues debt, it is not
until the Company's next rate case that the associated interest
expense is reflected in its cost of service upon which rates are
based. As such, if the cost of a debt issuance exceeds previcusly
approved debt cost levels upon which rate levels have been estab-
lished, or reflects additional capital invested in plant in service,
the Company will necessarily pay this interest expense for months

and even years prior to its recovery from ratepayers.

Due to steadily increasing interest rates throughout
the 1970's, the Company's debt costs have, in fact, considerably
led rather than lagéed revenue collections (PECO St. 7-A, pp.
1-3). For example, on October 15, ;979, PECO issued $100 million
in mortgage bonds at a cost of 12.5%. At that time, the Company's
rates were based on results for a test vear ending December 31,
1877, and a Commission embedded debt cost finding of 8.0% (R.I.D.
438 Order, entered February 5, 1979). While the higher cost of

the Qctober 1979 issuance is reflected in PECO's current rates,
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those rates did not become effective until May 9, 1980, or not

until after the Company had made its first interest payment.

The record estabiishes that this pattern has prevailed
for at least the past ten years. In other words, since 1970
the cost of every new issue has exceeded the then effective
embedded debt cost upon the basis of which rates were established
and revenues recovered from ratepayers (PECO St. 7-A, pp. 1-2}.
Accordingly, the recovery of interest expense from customers has
not provided the Company with a ready source of funds for use as
working capital pending payment to debt holders. Rather, the
Company has been required to employ shareholder funds to pay this
cost pending its subsequent recovery, after Commission investiga-

tion and approval, from ratepayers.

Mr. Rimerman's presentation was not rebutted by either
of the two witnesses who proposed interest lag adjustments. To
the contrary, Commission Trial Staff witness Markovci admitted
under cross-examination that PECO was not, in fact, recovering

these higher costs on a current basis:

"Q. However, is it not true, Mr. Markovei,
that the company is not compensated through its
rates, for the increase in these costs?

_ A. That is correct to the extent of not
being compensated due to regulatory lag.

Q. Would it alsoc be true to the extent
?ha? the company had experienced an increase
in its debt or preferred costs, which increase
had been since the time of the company's last
rate order, with no subsequent filing having
been made? Is that not correct?
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A. That is substantially correct, Mr. Hall."
(Tr. 4039).

Simply stated, the Commission's finding is belied by all of the
26/
evidence of record and must, for that reason, be rejected.
The Commission's adjustment is improper and inequitabile

for the additional reason that PECO's cash working capital claim

is limited (as is customary} to an allowance for operating and

maintenance expenses paid in advance of the receipt of revenue.

If debt interest is to be considered, consideraticon should be
given to the lag in the collection of depreciation and other
capital related costs. For example, depreclation expense is

incurred at the time service is provided, yet payment is not

27/
made until 57 days later (PECO St. 7-A, pp. 3-4).7  Fairness

requires that if a lag in payment of one capital cost is con-
sidered, all ceosts associated with capital cost lags must be

recognized.

25/ 'That the Company is contractually obligated to make interest
payments and must, as Mr. Markovci noted, obtain these funds
by reducing its shareholders' earnings is certainly no justi-
fication for the Commission's adjustment. Diversion of
shareholder earnings for this purpose is nothing more than
"conscripted” additional shareholder investment upon which
the shareholder is entitled to a return. When the Commission
denies shareholders a return upon this investment, as it does
by means ¢f this adjustment, that "conscripted" investment
is unlawfully confiscated.

27/ Although depreciation expense does not represent a cash
disbursement in the year in which it is charged, it is,
guite obviously, a major source of annual cash flow. See
Rhode Island Consumers' Council v. Smith, 322 A.2d 17, 23
(R.I. 1974}).
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FPinally, even if there were some reason to believe
that a debt interest payment lag existed, the Commission's
adjustment is in error and should be rejected. Again, unlike

the accumulated tax expense at issue in Pittsburgh, supra,

interest, as part of a utility's return allowance, belongs to
the utility from the moment received and is not, in any sense,
customer contributed capital. Consequently, if any portion of
the investors' return is used in the operation of the utility,
e.g. to fund working capital reguirements, it is entitled to
earn an appropriate rate of return. This point was recognized
and articulated by the Federal Power Commission in Re Florida

Gag Transmission Co., 93 P.U.R. 34 477 (FPC 1972}:

"Interest on long-term debt is not a cost-of-
service expense, but rather a below-the-line
item that must be paid out of corporate
earnings. As such the funds in these accounts
constitute corporate funds which belong un-
conditionally to the pipeline and the stock-
holders and, thus, Florida Gas cannot be re-
guired to utilize them, without remuneration,
as working capital for the benefit of the
consumers. These accruals differ markedly
from such items as prepaid purchased gas or
accrued federal income taxes which are paid
by the consumer as part of the rates for the
sole purpose of meeting those expenses."
(emphasis added.)

Accord Michaelson v. New England Tel. & Teleg. Co., 404 A.2d4 799

(R.I., 1979); Rhode Island Consumers Council, supra; Re Monmouth

Consolidated Water Company, 24 P.U.R. 4th 464 (New Jersey Board

of Public Utility Commissioners 1978).

2. Minimum Bank Ralances.

The Commission further disallowed all but $256,000 of

the Company's $10.5 million claim for minimum bank balances. 1In
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so doing, the Commission concluded that the Company's minimum

bank balance requirements could be satisfied from funds which

PECO keeps on deposit to meet its daily operating cash needs.

It, therefore, asserts that these balances are supported by PECO's
cash working capital allowance and no separate rate base allowance
for minimum bank balances is required. The record, however, is
completely devoid of any evidence which suggests that the Company's
claims for minimum bank balances and cash working capital are
either conceptually or in fact overlapping and, accordingly, the

Commission's adjustment must be rejected.

As this Court is aware, minimum bank balances serve
a number of critical financial functions. O©Of primary importance
te the Company, they support $159.1 million in bank lines of
credit (ocut of a total of $209.1 million). These lines of credit
not only provide PECO with a vital source of cash reserves to
meet unforeseen emergencies but also enable the Company to obtain
short-term loans for operating and construction purposes at a
lower cost than otherwise would be available (PECO St. 7, p. 5).
Such balances are also required to reimburse PECO's depository
banks for a number of banking services performed for the Company,
and permit PECO to obtain such services at a significantly lower
cost than would alternative fee arrangements (PﬁCO St. 7, pp.

9-10 & Appendix A).

The novel theory of this Commission adjustment was

not advanced by any witness who testified in the proceeding
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below.igy Instead, it was proposed for the first time in the
Commission Trial Staff's Initial Brief and was subsequently

adopted by the Administrative Law Judge on the basis of a cryptic
exchange during the cross-examination of Mr. Rimerman. However,

in that wvague passage, which is reproduced in the ALJ's Recommended
Decision (pp. 45-46), Mr. Rimerman merely confirmed that the Com-
pany was not required to segregate the balances which it maintains
to support lines of credit from those which support other banking
services. He did not state, nor mav his testimony be construed

to suggest, that the Company's cash working capital and minimum

bank balance claims are duplicative.

Obviously, Mr. Rimerman does not hold to this opinion,
as he has proposed rate base inclusion of both claims.  Although
there is.no record evidence to this effect, as no witness or party
proposed elimination of this claim prior to the.cleose of the
record and, therefore, no rebuttal evidence was presented, PECO's
cash working capital claim, because of its derivation from a
revenue/expense lag study, reduces PECO's cash working capital
allowance to the minimum necessary to "bridge the gap." Nothing

in the computation of this claim provides for the maintenance of

b
~

Nor; to the Company's knowledge, has it been advanced in any
other proceeding. In The Peoples Natural Gas Co. v. Pa.
P.U.C., 47 Pa. Cmwlth. 512, 409 A.2d 446 (1979), the
Commission's adjustment, which was affirmed by this

Court, was based on a finding that the utility had failed

to establish that it was, in fact, required to maintain
minimum balances at certain banks. A similar Commission
finding was expressly rejected in Equitabkble Gas Co. v.

Pa. P.U.C., 45 Pa. Cmwlth. 610, 405 A.2d 1055 (1%879).
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minimum bank balances. Even if this Court could find that the
Company has on bank deposit cash which serves both working cap-
ital and minimum bank balance purposes, that would not be proof
that a return upon that cash investment is being provided by the
claimed cash working capital allowance. As noted in Peoples I,
supra, 409 A.2d at 449, the mere fact that such is required to
be maintained as a minimum bank balance properly includable in
rate base. Similarly, the mere fact that actual bank deposits
can be used for both minimum bank balance and cash working
capital purposés does not establish that a claimed cash working
capital allowance compensates investors for all or even part

of such deposits.

Clearly, the Commission's disallowance of claimed
minimum bank balances is unsupported by the record and, moreover,
denies PECO due process of law in that PECO had no opportunity
to submit testimony in rebuttal to such disallowances -~ a right
which is provided by the Public Utility Code. See 66 Pa.C.S.

§332(c).
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VII. CONCLUSION

For the reasons stated above, the Order of the
Pennsylvania Public Utility Commission entered May 9, 1980 at
Docket No. R-79060865 should be reversed as unsupported by the
evidence, based on errors of law, and in violation of PECO's

constitutional rights.

The Court is requested to remand the record to the
Commission with the directive that an Order be entered correcting
the errors described above and granting additional revenues

as indicated thereby.

Respectfully submitted,
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APPENDIX A

Full Text of the Commission's
May 9, 1980 Order

Portions of the Commission's
Opinion Accompanying the May 9,

1980 Order Which Are Relevant

to the $25 Million Rate Base
Adjustment for Excess Capacity

(pp. 9-15), the $9.7 Million

Rate Base Adjustment for Salem

Unit No. 1 (pp. 3-5) and the
Disallowance of Working Capital (pp. 5-9).



FENNSYLVANIA FUBLIC UTILITY COMMISSION

ORDER ADOPITD MAY 9, 1580
at

DOCEKET NO. R-TSOEC865

KE: Filing of Supplement No. 6 to Electric Tariff No. 25
of Fhiladelphia Electrie Company - Tlectric Rate Increase



PENNSYLVANTA
PUBLIC UTILITY COMMISSION
HarTisburg, PA 17120
Publiec Meeting held May 9, 1980

Commissioners Preasent:

Susan M. Shanawsn, Chairman

Michael Jotnson

James H. Cawlay

Liada C. Taliaferzo
Peansylvania Public Utilicy Commission

.
Philadelphia Elaccric Company R-7906(865
I. HISTORY
Cm July 27, 1979, Philadelphia EZlectric Coumpaay (""PRCO",

"Raspendenz" or ""Company') filad Supplemenc No. 6 to Tariff Zlectric-Pa.
P.0.C. ¥o. 25 tc become effsctive Septamber 25, 1979. éﬁpplement Ne. 6,
if approved, would incrsase the company's ravenues f{tom 2lectTic operacioms
by approximacely $122,731,000 per year, or 1G.9%7 of adjusted base rate
revenua, basad upon & future tesc year eanded March 31, 1930, 3Refore us
for dispecsition ig a2 recommended decision f£ilad by Administracive Law
Judge Joseph J. RXlovekorn (ALJ) grantizng che Philadelpnia ZlectTic
Company $79,871,000 in additional amnual rate ralief, or approximataly
53% of the raquescad raliaf. COur indepeadent review of the iasczant
srocseding and proposed order indicatas chat PECO has astablished a nead
for an annual astimatad revenue incrszse of $38,813,000, or 7.3% of

adjustad base rares rewvenua.

Tor the sake of order znd sizmpliecicy, we will addrsss only

those issues wherain we diszgrae with the conclusion or ra2asoning of



the ALJ; in all ocher rsspects, we adopt the reasouning and ceonclusions

expressaed by the ALJ as our findings.



IT. MEASURES OF VALUE

A, Salem Upic No. 1l - Zxcessiva Cost

Various parties co the proceeding contend chat the comstruction
cost of Salem Uait ¥o. 1 is sxcessive and che rztepayers should aot he
burdened with this cosc. This pesition is taken on the basis of a
report 5y Theodere 3arry zand Associiates, & aanagement consuliing firm,
which coucluded that if prefarred management procedures had been adherad
to in the comsctruction of the Salem Project, a savings of irom §22
million to 370 milliom could have besn achieved, and that respondentc’s
possible savings on Salem Unit No. L would be from $3.9 to 515.2 millionm.

The ALJ recommendad chat raspondent's rata base be reduced 310.5 =illicn.

Two axcepcions have been Ziled 5y respondent to the ALJ's

recommendad disposition of chis issue.

The first exception avers thac a 3510.5 million rata base
reduczion is impreoper. In our order ac R.I.D. 438 we discussed che
issue of the prudence of Respondant's management and its agent Public
Service Zlectric and Gas Company, during coanstruction of Salem ¥o. 1

(mimeo pp. 15-17). We concluded thar:

1. respoandenc's conduct during :saes construction of Salam

¥o. 1l amcunted to tocal abdication of igs respemsibilicy for che

mapagement hersz2of; 2. :this was an unacc2pczdle managsment practics on
its part; 3. srudent manag=ment of comstruction could have resulcad ia




cost avoidance between $5.9 million and $15.2 million; and 4. an
appropriate sanction was the raduction of the rate base in the amount of

$10.5 million.

Conclﬁsicns 1 chrough 3, above, have been decermined o be res
judicata in an order entered in this proceeding on February 28, 1580.
Wich ragard to issue No. &, above, having counsidered 211 the svidence ia
this procseding, we conclude thar the imposicion of a sanction is

appropriate. Accordingly, we deny this exception.

Respondent's sxception avers that if a reduction to rate base
is deemed appropriate, it should be teduced to $9.7 million to reflect
accTued depreciation. The report b5y Theodore Barry and Asseciates
analyzes Salem Unit Mo, I conscruction costs. Construction costs exclude
;:c:ued depreciztion because depreciation commences at che time property .
is placed ia éervice. Due to the fzcts: (1) that the ALY decision does
a0t state whether the disallowance is a deprecizted original cost
figuras, and (2) that the disallowance is approximataly at che midpoiac
of twe undepreciated amcuats contzined in che raporz by Theadore Barry
Associates; presumably, the recommended disallowance bty the ALJ excludes
accruaed depreciacion. Salem Unic ¥o. 1 is in service znd cherefore
included ia racs base at a depreciacad wvalue. Ia order o exclude z

porzion of zhis planc from rat2 Sas2, if must de axcluded om a depraciarcad



Yasis. Based on the foregoing, respondent’s second exceptioni/ is
grantad, and we are axcluding cthe excessive cost of Salam Unit No. 1 on

a depresciated basis ia the amount of $9.7 milliom.

3. Cash Working Capital

Cash working capiral is summarized:

Claimed Recommended
by by
Respondent ALJ
($000) (5000)
Operating and Maiatenance Expense 72,386 66,268
Debt Inter=st and Prefarred Stock
Dividends. NONE (16,431)
Taxes Accrued and Collacrticns Payable
Againsc Taxes Prepaid aad Ocher
Prepayments (30,100) (3G¢,100)
Compensacing 3ank 3alances 10,500 236
Total Cash Working Capical 52,786 19,951

Respondent's =xcspricns to the cash working capical dacerainaticn
in the reccmmended decision are: (1) thac che ALJ failed fo iaclude
fuel expense noc recoverad in base rates in cperaticn and maintenznce
axpense when compuzing the associatad cash working casital requirement;

(2) thac rhe ALJ should not have raducad cperatiocu and maiantsnance

3 axcapcion, raspondent's calculazion of the escimaca of the
acerued depreciation applicabls o the axcessive <¢ost appears ‘rsascnabla.



axpense by his recommended decommissioning expense disallowance when
calculating the associatad cash working capital requirement, (3) that
the ALJ should not have offset the cash working capital requirement
associatad with operaticn and maintenance expense by $16.431 million by
assﬁming that debt intarest and pr=farred dividend casts are collectad
from ratepayers in advance of paymenc; (4) chac if an adjustment is
aporopriace for debt facsrest and prafarrad dividends, che ALJ's cal-
culation of the adjuscment is in error because it ignores lag da? and
capital struccure daca; and (3) chat the ALJ improperly recommended the
disallowance of all but $256,000 of respondent's compensating bank
balance requirement on the theory chat thesa raquirements ars included
in the cash working capital requirement associated with operating and

maintenance axpense.

We find thac raspondent's excepcions (3) and (5), above,
sinply reiterare arguments previously raisad. We fiad that the ALJ's
opinion and discussion countzined in his recommended decision accuraczaly
and correctly ccancludes, thac an offset to the working capital requirsment
associated with operating and maintenance expense and that the disallowance
of virtually all of the compensating bank balance clain, is proper,
Aceordingly, we adeopt the ALJ's conclusions and reasoning 2s our opiaion

znd deny chese axcaptions.

A working capiral zllowance is raquirad for all cash ovezazc-in

and maiatenance expense. A workiag capical allowancs is not raquirad

]

for non-cash operating axpensas such as anaual dapracizcion 2xjense,

arc.



The operation and mainteance expense shown ia Table III in the
recommended decision does not include the ccst of fuel. This expense
was subsequently utilized by the ALJ in his working capital computation
(ALJ decision, p. 43). The cost of fuel is a cash expense; therefore,
_the cost of fuel in excess of that recovered in base rates requires a
working capical allowance. The ALJ has arred, and respoundent's exception

(1) above, is granced.

A raeview of Table III in the recommended decision discloses
the ALJ improperly deducted a disallowed non-cash expense, i.e. de-
ccumissioning expense, from operzting and maincenance expense, rather
than deduczing it £rom depraciarcion and zmortization whers decommissionin

axpense was claimed.

The ALJ chen used this raduced operation and mainteanance
expense in his ccmﬁucatiou of the associated working capital requirement
(ALJ decisiom, p. 43). Obviously, the ALJ understated operating and
maintanance expense utilized in the working capical cowmputazion by his
decommissioning disallowance; consequently, respondent's excepcion (2)

is granted.

The ALJ does not explaia the mathematvical derivacion of the
$16,431,000 offsec co the workiag capical raguirsment associacad wiczh
operatica and mainc2nance a2xpense. The methodology described on page 31
of respoudent's sxceptions is consistent with zhe methodology chis

Commission acdhered to ia respondenc's racens gas rate procsading



The operacion and maintesance axpense shown in Table III iz the

fuel. This sxpense

H

recommended decision deoes nocr include the cost ©
was Subsequently utilized by the ALJ in his working capitzl computation
(ALJ decision, p. 43). The cost of fuel is a cash expense; therefore,
the cost of fuel in excess of that racovered io bass ratas rIsquires a2
workiag capiral allowance. The ALJ has erred, and raspondent's exception

(1) above, is granced.

A review of Tabla III in the recommended decision discloses
the ALJ improperly deductaed a disallowed .non <ash axpense, i.z2. de-
commissioning expense, from operacing and maiatenance expense, rather

epraciacion and amortization where decctmissioning

o

than deduccing ic from

axpenss was claimed.

The ALJ Ehen used this vaduced aperazicn and maiataznance
axpense 1a his computation of the associated working capiral raguirsment
(ALJ decision, ». 43). Obviously, the ALJ understatsd operating and
malocenance axpense ufilized ia the working capizal compucacion by his

deccumissiouning disallowancs; c¢ounsequently, respondent's exceptiom {(2)

is granced.

The ALJ does noc 2xplain the machematical derivacion of the

516,431,000 offsec co the working capital requirement associzczad witzh

operazcicn zod maintsnmance axpense. The merthodolsogy dascribed on nage 21
of raspondenc's axceptions is comsistanc wirth rhe mechedology chis

Commission adhered to in respoudenc's recent gas Tats iacraase proceading



{R-79030781); this is the methodology which the ALJ atcempted to adhere
to in the iastanc prcoceeding. Consequently, respondent's excepcion (4)

is granted.

Consistent wich the foregoing our aliowance for working

capictal is as follows:

Claimed
oy
Resopondenc By Commission
(3000) (§000)
Operating and Maintenance Zxpensea 72,386 70,992
Debt Incerest and Preferrad Stock
Dividends NOUWE (9,119
Taxes Accrued and Collzactions Payable
Against Taxes Prapaid and Octher
Prepayments ‘ (30,100) (30,100)
Compensating Bank 3alances 10,500 256
Toral Cash Working Capital 52,786 32,029

cC. Generacing Capacity

One of che cenctral issues In this procesding has been the
claims of varicus partiles thac PECO has such excessive capacity that an

adjustment to rate base is necessary.
The ALJ, (R.D. 74) afzar reviewiag all posizious of the parzias,

fournd that Respoundeat's rasarve capacity is not "...s0 2xcessive as to

warTaaz an adjuscment ©o ifs reserve raquirsmen:." Accordingly, che ALJ

the

m

reccumended the dismissal of the argumencs presencaed. Tzial Scaf
Office of Consumer Advecats, CZPA, and the City of Philadaiphia have all

speciiically 2xcepcad o the ALJ's conclusicn,



It is important to nota that all partiss throughout the

' We shall construe this

proceeding have referred to "excess capacity.'
to mean capacity over and above that necessary to meet peak demand plus

that capacicy to insure that there is a margin to aliow for day-co-day

variacions in the operating condizion of installed generarcion.

The issues of PECO's generz:zing capacity and rasgerve margin
has been considered by us before., In Respondent's lasc case X.I.D. 438,
February 5, 1979, we staced:

"The fact thac excessive plant investments ware

prudent when made does oot aecessarily preclude

the Commission frem alloczing respousibilicy fovw
their cosc.”

¥
<
b}

Under similar cizqumstances which arosa in 2a. L., ar al.

v. Pennsvlvaniz Power Compaay, R-7711052%, Jznuary 22, 1979, we statad:

"For purposes of this procesedizg we agree wizh the
{Administracive Law] Judge thar the sudden burden

of this new plant investmenc of the Company's custcmers
was no fault of Penn Power or ¢f its investors; but
deicher was it the faulr of the racepayers. Under
these circumstances thera must be some shariag of

the risk associatad with bringing large plancs om
line."

We countinue to subscribe to chis shariog of risk and will
maka adjustments fsor excessive capacity when adequataly supported by

the racord.

[p]

. 2t al. v. Wesz Para 2ower Companv,

The ALJ cicas Pa. 2.4,

R.IL.D. 183 (June 29, 1979), wherzin we affirmad an order, revarsin

an 2arlier order making zn adjustmanc for allsged axcess capacizv, for



the proposition that we have rejected excess capacitcy adjustments. Io

the June 29, 1979 order rslied uypon we stated:

"Having recognized the need for some reserve capacity,
we must consider whether the raserve capacicy here
is s¢ excessive as co demonstrats sarigus miscalculation
of the system's requirements resulting from management
imprudence. As noted above we inzarprac the Court's
Temand here as an admouitiom to us =o raviaw thoroughly
the record here to determine whether ouzr original
posicion chat there was lmprudence can be clzazxly and
convincingly demonstrated. Afcar such a review we f£ind
that whils there 1s evidence for our original position,
iz dces not meet the high standards of sroof necessary
to support such a finding of imprudenca.”

In our discussion of reserve capacity in our December 14,

1978, decision in West Penn Power, R.I.D. 183, we astzblished a two pars

test thaC must be met prior <o the allowance of a2 rerurn oa a particular
iavestment: the evidance aust show (1) that the investhents were prudenc
when made, and (2) that the proverty iovestad in will be used and useful

during che cime the rzczs will be in 2ffecc.

The evidence we found lackiang is present ia the instant case.
The Consumer Advocata has presentsd to us an independent load forecast
prepared by Dr. Stutz (C.A. Exh. JS-4), and a reliabilisy scudy by
Dr. Shakow, enabling us to decermine the proper capacity for PECO ro

meet projectad cuszomar needs.

The lcad foracast shows that average amnual zrowth races fox
1977-1978 are 1.4% in energy consumption aad 1.1% ia peak load. The

average annual growtk races for 1987-1997 are 1.1% and 0.9% respectively.

PIC0 has challenged this forecas:t as being too low and suggasts chac



their aiscorically based figure of 2.37 is more appropriacg. PECO
argues that projection of future neads is by its very aature impracise,
and that hisceric data should be utilized. We note, however, chat
PECO's forecast is based in part upon the large growth in load which
occurred prier to the 1973 oil embargo. Testimony has been preasantad
which indicates to us that population growth has tapered, esconomic
condirions have changed, technologies have evolved, and both Scace and
Federal =nergy policies have changed. (C.A. Exh. JS=4, ©.3). Alchough
PECO's forecasts have begun Co adjust to reflect these changes, the
Stutz amethodology more adequataly addresses and quanctifies thesa
changes, Therefore, we find :ha:.:he load forecast prspared by Dr. Stutz
more accurataly reflects the lavsl of capacicy needed for che period of

time the rate lsvel approved in this order will be in effacrc.

A second factor to be considera2d in a proposed capacicy ad-
justment is one of system raliabilicy. PECO has claimed thac a reserve
margin of at least 254 is necessary to insurs the reliability criterion
of loss of load probability of one day in ten years, aad chat chis re-
liabilir '::i:erion will probably increase. The increase in raliabilicy
criterion may be attributad to the increase in base load generating
capacity Suilit ia respouse <o PZC0's load forescasts. To adopc PECO0's
posicion, that .because 9f the izgreszse ia ralizbilizy critsrion mors and
larger base load.unmits are necessary, lzads ogne om a cizcuiczous rcura,

Inereasing base load capaciiy to mes:z 2ECO's proj

]
-

ected increased relisbilicy

criterion, would lead to excess reserves in a system already cop haavy



with base load generation, thereby creating higher reliapilicy criceria,

which in tura evencuzally leads to greatsr coascruction.

Testimony has been presented by.Dr. Shakow indicating reserve

margins of 14-22% will be adequacte to insure reliable service to PECC's

rcustomers (C.A. Sratement No. 4).

Some question has been raised regardiag che prudence of PECC's
gererating planc construction program. PECO argues that many of its
plants were built in response to Commission conceraus arising during a
nsericd when portions of the Northeast were experiencing brownouts arnd
blackouts. We cannot find thar PEIC0's decision to build iztermediate
units uneil such time as base load umits could be buil:, was imprudent
when made. Eowever, these units have served cheir ourpose and are et
curTently negassary. As such, they zre not used and useful, and

properly should be excluded from race base for ratsmaking purposes.

In computing our adjusctment for excessive capacity of 775
My, we have takan PECO's 1981 estimate of insctalled generatinag of 7,689
MW ac summer astimstsd peak and reduced it by 6,914 MW wnich is, in cur
opinion, the capacity necessary to service the Ccmpany's 1981 p}cjected
peak load with an ingtalied generating reserve margia set at the midpoint

of the 14-22% reliabiiigy criterion.

daving dacermined zhe level of excess capaci:iy, we procseded o

1,

identify those uvaiss most raoresancative of the exzess osa the basis of cha

least scencmical uynics. Thesa unilcs nave been identified as follicws:




Chescer 5 and 5% 124 megawatts
Ricpomound No. 9 159 megawatcs
Barbadoes Nos, 6 and 7 38 megawatts
Southward Unics 1-6 420 megawaccs
TOTAL 748 megawartts 2/

In order to ascertain the dollar adjuscment to rate base, we eliminacad
the depreciated original cost of the aforementioned units ($25,043,000)

from rate base,

PECO argues that the scandard we must‘apply in cur determinarzion
of necessary capacity is one of prudence viewed at a time when the unics
in question were builc. As scated zbove, we find chis to be partialily
true. We also see our duty to review continually the funcriocning of a
ucilicy oo insura‘reliable service af just and r=asonzbla taces. Wnile
not questioning PECO's management decisions made when these unics were
conscructad, we are of the opinion that they have éarved the purpose for

which they were couscructed and camnot e considered used and useful

for ratemaking purposes.

Ia order co balance the interescs of the ratepayers and che
scockholders ragarding the burden of these plants, we will allow PECO to
continue Lo racover c¢peracion and maincsnance =xpenses, fuel stocks,
ecc. assaciated wich these plancs. These amouncs will not be removed
from our cost of sarvice defsrmination. An addisional ¢ost being
recovered for cthesa plants from ratapayers is annual devreciacion. 3y

allowing PECO o continue to recover annual depreciaticm we ars imposing

2/  C.A. 3tatzmenc Yo. 3



upon the ratepayer the burden for sharing responsibilicy for these

units, because che term of their usefulpess was, Lo some axtant, un-
predicrable at the time of investment. This shariag will have the

effect of requiring the stockholders to bear the return cn investment
{although we have taken our capacity adjustment into account in determining
rate of rezturn), 2ad requiring the ratsepayers to concizve $o be rasponsible

for che ratura of investment (depreciacion).

By utilizing specific generating unics im cur calculacioms, it
should oeoc bHe couscrued thac we are-of the opinion thac cthese specific
plants be retired from service, racher, cthat the capacity represeatad by

these unirs is above that neceszary.

D. Limerick Nuclz2ar Ganerzripe Stztion
=

.
.

Currancly raspoudent has ome zajor gemerating plaat under
conscruction. Planning for cthe Limerick station commencsd ia the latgs
1960's; the in-service daces for unit ¥os. 1 and 2 are 1983 and 1987
respectively. Concroversy ragarding the Limerick generatiag scations
revolves arcund ics anticipaced total c¢osc, prier and current comstruction
scheduling, whether the project should be cancellad, and prospective
ratemaking treatment. We find the ALJ's opinion accurztaly and correcily

-

disposas of the Issues ragarding chis planc. The ALJ concluded:

&

1, chat the Ccumission defar any dacision ou the prudence of
respondenc’s decisions to delay construeticn at che Limerick 3cation

during 19735-1978;



cariff in effect untcil such cime as iz shall £:

In conclusion, Raspondent is directad co apply the allowed

locrease in ractss in the following mapner:

(1) che allowable increase in annual revenues will be spread
to all rates in accorvdance wich the "compromise approach” as sac forch
in the Company's exceptions; and (2) that pertion of the increase,
spread as above, apolicable to the firsc 500 Xwh of monthly consumpcion
for Rate R and Rate R-g will de allocaced on che basis of zhe Xwh coa-

sumption by all classes; THIRETORE,
IT IS ORDERED:

1. Thac Respouden:z, Zhiladelpnia ZTleccric Company = Electric
Division, shall not placs farco affect its Supplemenc No. % co Tariff-

Electzic-Pa. ?.U.C. ¥o. 25 buct shall continue ics prasancly exdisting

=
-
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4]
-
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upplsments consiscenc with our findings in chis Order concaining races
which will provide cotal annual operacing revenues of 31,254,449,000.
This iacreasa in rates shall apply to sarvigea renderad on or aifter

May 10, 1980.

2. That Respondent shall file decailed calculations, at such

snall £ile a ravisad zariii or

"
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m
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shall demonscrace thac che filasd races comply wich

3. That che several complaines £ilad in zhis proceeding ars
sustainad zo che axzaat indicacad by the disailowancs of $33,918,000 of

he Taquestad anpual rats increase,



4. That except as hersin grancsad, or hersin aodified, zll

exceptions co ihe Recommended Decision are denied.

3. That except as modified herein, the findings znd con-
clusiocns concazined in che Recommended Decisicn are adopted as chis

Commission's dacision.

5. That Philadelpnia Zlzczric shall f£ils wizh zhis Commission,

on 2n acnual basis, a comprehensive capors detailiang all costs incurrad
in ¢ounection wich Salem Unic Mo. 2 as well as cthe revenuss Tagszived

from Jersey Ceacral under the coancracc. Imcluded in chis rspors shall
Se decziled calculacions of long~carm debt and prelferTad stock costs as
they pertain co Salam Unic No. 2 as well as a calculacion of Tecurn on

aquicy invescad in Salem Uriz No. Z earned under this agraement.
1]
7. Thnat Philadelphia Zlacetric Company shall £ile wich chis

Commission a comprehnensive raport on che construction scactus of che

Limerick Nuclear Generacing Scacion. This reporz will-be Ziacliluded in
1

the aganda of the Commissica's nexz "Annual Reviasw''.

aotifv che

<

8., Thar Philadelpniz Zlacsizic Company shal
Commission approximacsaly six amonchs prior to commercial ¢peracion at che

Limerick Nuclear Ganerating 3czciomn.

! “izhin aizezy davs of zhe dacz of chis Ordesr che following:

e

Serr

l.l

~
-

0]
w

(2) Wwny ic should =a
¢lear zpd 2ompl

c
for che <svaloctman:
Ior ovardue accouncs.




che Commission as being in compliance

(v)

()

g

(d)

(e)

10.

Why it should not revise its collections
policias and procedurss co pravant che
igsuing of cerminacion nocices which cannoc

be actrad on by irs Iield collectcions scafif.

Why iz should not acz to pravent the
issuing of duplicate terminacion notices on

overdue accouncs.

Way it should not undertaka ¢
residential arrearages of ove
a

ro ocherwise raduce

arTearages.

zha aver

Why it should noct comply with 52 Pa. Code
zhose seccions
regarding usiaog zarmipation as a collection

Chapter 355.

daevice, astimacion of
undisouced peortiocn of
sideracion of abilicy

dispucses.

That upon che I{iling of

In speciiic

3

and

bills, pavment of
5ills,
to Day in mediacion

che con-

visions, accaptad o

wizh chis Order and De2cision,

and upon approval of the cariff ravisions oy che Commission, che

Loquizry and iavescigacion at -79060863, =« al.

and the record in c¢his proceeding marked closed.

(SEal)
ORDER

ORDER

AbB0

INT

2TTD:

R3¢

May 9, 1930

May 2, 1980
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PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17120

Public Meeting held February 15, 1980

Commissioners FPresent:

Susan M. Shanaman, Chairman
Michael Johnson

James H. Cawley

Linda C. Taliaferro

Pennsylvania Public Utility Commission ' R-79060865
. v,
Philadeliphia Electric Company

ORDER

BY THE COMMISSION:

On Octcber 23, 1979 the Office of the Consumer Advocate (OCA)
filed a Motion to Strike and a Memorandum in support thereof, regarding
certain prepared testimony of Respondent's witnesses concerning the
construction of Salem No. 1. The Consumer Education and Procecticn
Association (CEPA) filed a similar motion. A brief in opposition to
these moticns was filed by Respondent. On October 25, 1979 oral argument
on the matter was heard by the Administrative Law Judge. On Octcber 29,
1979 the Administrative Law Judge issued a written order granting the
motions to strike, The thrust of the motions was that the proposed
restimony was legally irrelevant in this proceeding because the issue to
which the subject testimony was loglcally relevant was res judicata,
having been addressed and decided in the Commission's order in Respondent's
last general rate increase proceeding at R.I.D. 438.

On November 2, 1979 Respondent filed a Request for Certification
and a Brier in support thereof. OCA filed a Brief in Opposition to the
Request for Certification. CEPA filed a Memorandum in Opposition to the

Request for Certification.

On November 5, 1979, while Respondent's Request for Cartificartion
was under consideration, Respondent filed a Petition for Clarification
and Reconsideration of the order of the Administrarive Law Judge granting
the motions to strike. By order dated December 10, 1979 the Administrative
Law Judge denied this petition.

On December 11, 1979 the Administrative Law Judge issued an
order granting certification. The question which the Respondent requested
be certiiied was as follows:



Should the Company be precluded from introducing
testimony relating to the comnstruction of the

Salem Generating Station and the Commission thereby
be denied the opportunity to review substauntial
evidence clearly relevant to a matter as issue in
this proceeding on grounds of res judicata despite
the fact that all authorities state that that
doctrine is inapplicable to ratemaking?

In a less argzumentative form, the gquestion certified by the Administrative
Law Judge was as follows:

Should the Company be precluded from introducing
testimony relating to the construction of the
Salem Generating Station No. 1 on the grounds

of res judicata?

The rule or doctrine of res judicata is procedural in nature
and is based upbn a need to accord finality to an issue which has been
decided and thus avaid repetitive, time consuming, and a costly relitigation
of issues once decided. Central to a decision of the certified question
is that of the applicablity of the rule to administrative proceedings.
Case law is replete with loosely worded and overly broad statements to
the effect that res judicata is not applicable to administrative proceedings
in general or in a particular forum. We find a more reasonable
statement of the law in Davis' Administrative Law Treatise §18.12, which

is that ", . . res judicata properly applies to some administrative
determinations and that degrees of relaxation of res judicata are often
appropriate'. With regard to the court decisions pertaining to this

Commission, we find that the language of the decisions is overly broad
and not infrequently involves a generalized statement of inapplicablity
of the doctrine in situations in which the conditions precedent to its
applicability were not extant. We find that res judicata is applicable
in proceedings before us if the classic requisite conditions are present.

In our order at R.I.D. 438 we discussed the issue raised
before us of the prudence of Respondent's management and thacr of its
agent Public Service Electric And Gas Company during construction of
Salem No. 1 (mimeo pp. 15-17). We concluded that:

1. Respondent's conduct during the construction of Salem
No. 1 amounted to total abdication of its responsibiliiy for the management
thereof;

2. This was an unacceptable management practice dn its part;

3. Prudent management of construction-could have resulted in
cost avoidance between $5.9 willion and $15.2 million; and

4. A sanction was appropriate and an appropriate sanction was
the reduction of the rate base in the amount of $10.5 million.

&



The evidence which Respondent sought to intreduce in this
proceeding was logically relevant to the first three factual determinations
set forth above.

The c¢lassic criteria for the application of the rule are:

1. TIdentity of parties;

2. Identity of issues;

3. An opportunity to litigate the issue; and
4, A final decision on the merits,

We find that these criteria are met and that consequently the doctrine
does apply and that the motions of OCA and CEPA were properly granted
and the proferred testimony properly excluded as irrelevant to any issue
in this proceeding.

As to that portion of the proferred evidence which dealt with
the prudence of the Public Service Electric and Gas Company, Respondent
asserted in its brief that the perceived time constraints in the R.I.D.
438 proceeding dictated that it forego producing such evidence. Respondent
made a deliberate choice in this regard, rather than suffer the burdens,
if any, of a delay to present such evidence. Having done so, it will
not be heard to complain of the consequences of that decision.

Before concluding we will point out that the fourth factual
determination set forth above, involved an issue which is different from
that which we anticipate we will be called upon to decide in this pro-
ceeding, which is whether "a sanction is appropriate zf this time, and
if so the nature of an appropriate sanctioun." Consequently, our decision
as to that issue is not res judicata in this proceeding; THEREFORE,

IT IS ORDERED: That the certified question 1s answered in the
affirmative and the order of the Administrative Law Judge is affirmed.

SR ' BY THE COMMISSION,

William P, Thierfelde
Secretary

(SEAL)

ORDER ADOPTED: February 15, 1980

ORDER ENTERED: ' FER281980 \



PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17120

Public MYeeting held December 28, 1978
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W. Wilson Goode, Chairman, concurring
Robert K. Bloom

Louis J. Carter, dissenting

Helen B. O'Bannon

Michael Johnson, dissenting
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ORDER
" BY THE COMMISSION:

On August 5, 1977, Philadelphia Electric Company (PECO)
filed Supplements Nes. 72 and 73 to its Tariff Electric Pa.
P.U.C. No. 24 to become effective October 4, 1977. Supplement
No. 72 eliminates the fuel adjustment clause for residential and
small commercial customers while reolling into their base rates
approximately 0.9¢ kwh. The Supplement creates a new energy
adjustment clause for all other customers, primarily large commer-
cial and industrial, and rolls into their base rates a portion of
the present charge. In Supplement No. 73, PECO requests a base
rate increase in the amount of approximately $115.8 million or 1l
per cent based on operating results for the test vyear ended
December 31, 1977.

By order adopted August 17, 1977, the Pennsylvania
Public Utility Commission initiated an investigation and suspended
each Supplement for the initial six months period provided under
Section 308(b) of the Public Utility ZLaw. By Order adopted
September 26, 1977, the Commission did not lift the suspension of
Supplement No, 72, but provided that PEC0O should be permitted
interim relief in the form of coatinued accruals of AFDC (allowance
of funds during construction) on its investment in Salem No. 1
nuclear plant from July 1 to December 31, 1977. The Commission
further directed that the Administrative Law Judge assigned to
the case file .an interim decision prior to December 31, 1977,
indicating "whether this interim relief should be extended or
whether additional relief, either in the form envisaged by
Supplement 72 or otherwise, should be granted."

Petitions for Modification and Clarification of the
Commission's September 26 order were filed by Mark P. Widoff,
Consumer Advocate on October 12 and October 14, 1977, respectively.
In these Petitions, the Consumer Advocate requested that the
September 26 order be modified by eliminating the permission
granted to continue AFDC accruals on Salem No. 1 and be clarified
to restrict the scope of the Administrative Law Judge's interim
decision to the grant or denial of Supplement Nao. 72.

These petitions were denied by the Commission at its public
meeting on November 1, 1977,

A total of twenty-two Complaints have been filed against
the proposed rate increase, which Complaints were consolidated
with the Commission's investigation for hearing and decision
purposes.

Parties actively participating in this proceeding were
The rial Staff of the Public Utility Commission (COMMISSICN
STAFT); the Consumer Advocate; The City of Philadelphia; Park
Towne and Madway Engioeers amd Constructors (PARK TOWNE); the
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General Services Admipistration (GSA); The Action Alliance of

‘Senior Citizens of Greater Philadelphia and Pennsylvania Acorn

(ACORN); Meeman O0il Company, Inc. and Pennsylvania Petroleum
Association (MEENAN); Tukens Steel Company, The Celotex Corp-
oration, Stauffer Chemical Company and Union Carbide (INDUSTRIALS};
United States Steel Corporation (USS); and Miriam Kauterman.

‘A pre-hearing conference attended by all active parties
was held on October 3, 1977 before the Administrative Law Judge.

Pursuant te the Commissioa's September 26 Order, a
preliminary investigation was held with respect to the interim

relief. Six days of hearings and three evenings of non-
evidentiary hearings were held during the’ months of October and
November on this subject. Briefs limited to the interim relief

issues framed in the Commission’s September 26 Order were filed
November 30, 1977, and oral argument was heard on December 6,
1977. A Recommended Order was issued by the Administrative Law
Judge on December 30, 1877, calling for the approval of an interim
increase of $32.5 million.

Exceptions to the Recommended Order on interim relief
were filed by the Commission Staff, the Consumer Advocate and

various Complainants. PECO filed comments on the Order. At a
public meeting on February 24, 1978, the Commission allowed the
Company interim relief in the amount of $11.883 million. Cn

March 21, 1978 the Commission adopted a further Suspension Order
suspending the effective date of Supplements ¥os. 72 and 73 to
July 4, 1978. .

A petition requesting that temporary rates be established
effective July 4, 1978 so as to provide additional relief above
current levels in the amount of $41.8 million was filed by the
Company on May 26, 1978. Responses te the Petition were filed by
several Complainants. In ap Order entered July 10, 1978, the
Commission established Temporary Rates at the level of the previ-
ously effective interim relief.

A total of 59 days of hearings have been held in Phila-
delphia and Harrisburg, producing 8949 pages of tramscript. The
Company submitted 23 prepared statements and %0 exhibits. Addi-
tional prepared statements and exhibits have been submitted by
Commission Staff and the Complainants.

A total of 904 pages of main briefs and 217 pages of
reply briefs were filed.

Oral Argument before the Administrative Law Judge was
held on August 16 and 17, 1978.

On November 15, 1978, the Recommended Decision of the
Administrative Law Judge was issued for exceptions. Responses
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were received from the Compaany, the Staff, the Consumer Advocate,
Park Towne, the Induscrials, ACORN, MEENAN and USS. Replies to
exceptions were received from the Company, the Consumer Advocate,
and Park Towne. Oral Argument was held before the Commission on
December 8, 1978.

It is 4impossible to understand, dinterpret or pass
judgment upon the many issues invelved in this proceeding withont
a prior analysis and review of some historical background affect-
ing, over the past two decades, the electric industry in general,
and Philadelphia Electric Company in particular. Changes in
enviroament, unexpected or unusual events, and changes in electric
energy demands, must be examined together with the Company's
respenses thereto.

As a result of the Northeast blackout on November 9,
1965, the Commission stimulated the electric utilities Lo increase
their generation capacity. On March 31, 1966, the utilities were
told by the Commission that immediate preparations should be made
to increase installed capacity wuntil a reserve of 20 per cent
above forecasted peak loads was reached.

Again, on June 19, 1967, after the Jume 5, 1967 blackeut,
the Commission was concerned that there was "insufficient reliable
capacity and transmission lines to meet customer demands."

Electric utilities are mandated to provide reliable
service, First, they must serve all customers within their
service area without discrimination up to the limits of their
capacity, and they may even be required to increase their capacity
if .demand for electricity expands.

- Because electricity cannot be stored, sufficient gener-
ation wmust be installed to reliably supply the forecasted peak
demands. Scme additional generating capacity is needed to provide
an acceptable margin of safety to insure against the probability
of the demand exceeding the available generating capacity. In
determining such level, allowance must be made for the fact that
geperation may be unavailable due to either a forced outage or

sctheduled outage for routine maintenance. Also, there must be
considered the lead time necessary to construct additiomal gener-
ation plants of wvarious types. In the plapming for additional

generation to meet the expected demand in the future, it is
readily seen that a reliable forecast of demand is very important
because it is the basis for additional comstruction.

Power Pools are generally established by several electric
companies to share with each other's excess or shortage of gener-
ation capacity. PECO is a member of the Pennsylvania-New Jersey-
Maryland (PJ4) Pool, composed of eleven companies.
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The amount of geﬁeration reserves required depends on
the desired reliability of the system. The public has grown to

depend on highly reliable electric service. However, electric
utilities are expected only to supply service as reliable as can
be justified economically. The PJM Intercomnnection reliability

criteriop is that the customers will not experience a curtailment
on electric service more than one day in ten vears because of
inadequate supply of  Ggenperation. For Philadelphia Electric
Company and other members of the PJM Interconnection, approximately
20 per cent above the estimated peak demand has been the reserve
generating capacity standard to meet that reliability criterion.

There are differeat ‘''capacity factors" of different
kinds of genmeration. The capacity factor has been defined as the

actual output over the maximum possible output, over a given
period, of a generating unit. They are classified as foilows:

Base 50 to 85
Intermediate 20 to 50
Peaking less than 20

Each type has its own features:

(a) Base capacity must have low fuel and
operating costs but may have high capital
coSts.

(b} Iantermediate capacity has intermediate
operating, fuel and capital costs.
These wunits are often the older gener-
ating units which were previcusly base
capacity.

(¢) Peaking units are characterized by high
operating costs and low capital costs.

Nuclear genmerating units, because of their low fuel and operating
costs, are designed to be base generating units. Historically,
PECO has installed a mixture of these types of generating units.

Recent studies indicate that, on the average, a kilowatt-
hour of electricity generated by nuclear fuels costs about &0 per
cent less than a kilowatt-hour generated by oil, and nearly 20
per cent less than a kilowatt-hour generated by coal.

In 1963 PECO first announced its plans for the Peach
Bottom and Salem Units, The schedule was as follows:
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Year Unit Additions

1971 Peach Bottom #2: 450 MW
1972 Salem #l: 450 MW

1973 Peach Bottom #3: 450 MW
1974 Salem #2: 6450 MW

Successive peak load forecasts made in 1968, 1969 and

1970 were each higher than the previous cne. Therafore, on the

basis of the load forecast made in 1968, the Conpany decided to
build two more nuclear wpnits at Limerick for service in 1973 and
1977. Also, in 1968, Pennsylwvania utilitites were urged to set a
generation reserve goal of 20 per cent of the estimated annual
peak load. Because of the time required to coastruct base gener-
ating units it was impossible by the early 1970's to reach that
reserve capacity by building additiomal base generaing units;
therefore, PECO turned to combustion turbine generation which
could be installed more rapidly. The installation of combustion
turbines was planned in 1970, 1971 and 1972.

Then in 1970 it was recognized that Peach Bottom No. 2
and Salem No. 1 would be delayed one year from 1971 to 1972 and
1972 to 1973 respectively. In addition, a ome year delay in
Peach Bottom No. 3, Salem No. 2 and Limerick Nos. 1 and 2 was

anticipated. Because of the large number of combustion turbines

installed and planned for installation (about 1100 MW) there was
an excess of peaking capacity and thus a need to meet further
requiremeats with base and intermediate capacity. Therefore
Eddystone Xos. 3 and 4 (400 MW each) were planned as intermediate
units for service inm 1974 and 1975. At that time the estimated
reserves were; 1971-15.1%; 1972-16.0%; 1973-8.6%; 1974-9.7%; and
1975-4.3%, without Eddystone. With Eddystone, the estimated
reserves for 1975 reserve was increased to 15.6%.

In spite of the reduction of the annual peak load
forecast im 1972, the already experienced capacity delays led the
Company to believe that additional gererating capacity had to be
installed by 1974 if PECD was to have the desired generation
reserves. Because the time was short, combustion turbines were
turned to as the only viable altermative; therefore, 400 MW of
combustion turbines were installed, which unlike other combustion
turbines previously available, have regenerative heat exchangers
and can operate as intermediate generation, and o¢il at that time
was a relatively inexpensive fuel.

Currently, the only PECO geperating units under con-
struction are Salem No. 2 (a2 jointly-owned unit) and Limerick
No. 1 and 2.

Because of the decrease in demand, the Company bas
mothballed Richmeond No. 12(108 MW} and Barbadoes Nos. 3 and 4
(130 MW), and has delayed the in-service date of Limerick Nos. 1

and 2 from 1983-85 to 1§85-87.



Original Cost

As the npame implies, original cost is the origimal cost
of the plant property, including the financing charges accumulated .
until the plant is placed in service. Undepreciated original
cost is the cost of the plant property before any accrued depre-
ciation is deducted. PECO claims $3,382,205,000 for undepreciated
original cost of electric plant in service at December 31, 1977.

The undepreciated original cost of PECO's electric
plant (5$3,270,467,000) and allocated common ($103,074,000) has
been developed from the Company's books of account.

Plant balances are developed from the Company's continuing
property records maintained in accordance with the uniform system
of accounts prescribed by this Commission and the Federal Energy
Regulatory Commission. The original cost wvalues recorded in
these accounts were originally approved by the Commission in the
mid-1940's and were last audited by the Federal Power Commission
in 1973. These account balances are audited annually by a firm
of independent certified public accountants. Additienally, the
original cost- of PECO's electric and allocated common plaant in
service as of August 31, 1975 was reviewed and accepted in the
Company's last rate case at R.I.D. 295.

Included in PECO's claimed original cost of plant in
service 1is $287 million representing the Company's investment in
the Salem Nuclear Generating Unit No. 1 and 50 per cent of the
station’s common plant. PECO has further claimed $8.7 million on
account of additional AFDC for the period of July 1, 1977 to
December 31, 1977, as permitted by the Commission's Order of
September 26, 1977. Various parties have challenged each of the
above claims. Also included in the claimed plant in service is
the Keeney-Salem 500 KV transmission lines which was placed in
service on December 19, 1877.

Excess Capacity

During this investigatioo a large amount of time was
devoted to the required generating capacity and the alleged
excess capacity of the Philadelphia Electric Company.

This Commission, in the rate proceeding of PECO at
R.I.D. 295, recognized but was not prepared at that time to
resolve the problem of excess capacity (page 4 of Order adopted
February 3, 1977 and entered April 21, 1977):

We are concerned about respondent's capacity



..wa shall order respondent to justify all
its generating units in the context not only
of respondent’'s system, but also of the PJM
pool of which it is a member, before {filing
for another general tariff change.

The reserve capacity of PECO during the test year,
weather corrected, was 47.5 per cent. Such reserve capacity is
not a temporary situation. Ip R.I.D. 295, the Examiner found the
PECO reserve capacity of 27 per ceant in 1974, 30 per cent in 1875
and a then predicted reserve of 34 per cent in 1976, to be "unusally
high." In that proceading, the Company predicted that its reserves
will be down to 22.1 per cent by 1980 and 16.1 per cent by 1381.
At that time, the Company curtailed its construction program and
projected a delay in the completion of its Limerick nuclear units
for two years until 1983-85. In this proceeding, the Company now
forecasts a reserve capacity in 1980 of 39 per cent and in 1981
of 35 per cent. By mothballing Richmond No. 12 (108 MW) and
Barbadoes Nos. 3 and 4 (130 MW) units, PECO has reduced 1its
generating capacity from 8202 MW to 7964 IMW. While eliminating
these plants from rate base, the Company still claims, depreciation,
property taxes aond a limited emount of maintenance expense related
thereto. .

Turther, toward the conclusion of the record in this
proceeding, the Company announced that because it recently lowered
its projected growth of energy usage and peak lcad from 3 per
cent to 3 per cent year due to economic sluggishness din  its
service area and continued conservation by its customers, it had
decided to reschedule the in-service dates of Limerick from 1983-
85 to 1985-87. With the lower peak-load projections, PECO states
that Limerick is not required for its reserve margins until 1985-
87.

The Consumer Advocate submitted the testimony of
Drs. John K. Stutz and Richard R. Rosen in regard to the fore-
casting of epergy sales and peak load for PECO. Based upon these
forecasts for 1979 and 1980, Comsumer Advocate's witness, Robert C.
Towers, a public utility consultant, recommended an adjustment
based on a projected need for 7,100 MW for the Company. He urged
the elimination from rate base and depreciation expease of the
following plants:

Chester Nos. 5 and o 124 MW
Southward Nos. 1 & 2 356
Nos. 2, 4, 5, & Diesel 64

Richmond No. 9 166
Barbadoes Nes. 6, 7 & Diesel 56
Total 766 MW

- i1 -



Towers chose to eliminate from rate base these older plants which
are already highly depreciated and generally of lower original
cost, rather than the newer and more efficient nuclear plants, as
the plants representing excess capacity. He had determined from
PECO exhibits depreciated original cost of these units totaled
$39.1 million and ap annual depreciation expense of $4.0 millionm.
These are the amounts he suggested should be eliminated from rate
base and operating expense on account of excess capacity. He did
not recommend that these units be retired, however, leaving that
to the Company to decide. He would allow the test year operation
and maintenance expenses on these plants, as well as out-of-
pocket property taxes associated with these units. Towers esti-
mated that under the Stutz and Rosen ferecasts, the Company would

still have reserve margins of 23.0 to 23.5 per cent, which he

considers adequate to maintain a load probility of 1 day in 10
years. He alsc recommends that the depreciation expense and
property taxes be eliminated in cennection with the plants
mothballed by the Company.

Pennsylvania Associaticn of Community Organizatiom for
Reform, (ACORN) and General Services Administration (GS4&) in
their ©briefs, supported the recommendations of the Consumer
Advocate as submitted through witness Towers.

Park Towne and Madway Engineers and Constructors (Park
Towne) urged that oniy a ¢ per cent reserve is required by PECO
because of the effect of the peooling arrangements with PJM. It
recommended that 2050 MW of generating capacity of the Company be
eliminated from rate base as excess capacity, representing 880 MW
of marginal steam plants, 410 MW of combustien turbine production,
and 760 MW of Eddystone Nos. 3 and 4, This would result in rate
base reduction of $305.5 million, or about 12 per cent of the
claimed original <cost measure of value. Included is the
$240,675,000 depreciated original cost of Eddystone Nos. 3 and 4,
which, it proposed to be made subject to AFDC with capitalized

earnings. Unlike the Consumer Advocate, however, Park Towne
would permit the allowance of depreciation of the plants eliminated
from rate base. Park Towne contended that PECO's decision in

1870 and 1972 to construct the Eddystone and Croydon units were
"acts of mismanagement.” And even if the construction of Eddystone
were to be held to be prudent until 1973, it urges that after the
0il embargo, with but $39 million expended on this project, the
Company should have stopped construction of these unneeded plants,
rather- than continue to plow in ano additiomal $200 wmilliom. It
theorizes that the Compaoy then decided to complete the plants so
as ta assure inclusion of the $39 million already spent in rate
base. Although Park Towne also states that Croydonr was not
needed, it proposes no special treatment for Croydon, suggestiog
that it be used as a stand-in for some of the eliminated units.

PECO presented two witnesses, Vincent S. Bover, Vice-
President, Engineering and Research Department, and William B.
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Morlok, Vice-President, Commerical Operatioms, who testified with
respect to the Company's energy sales and peak load forecasts,
its generating capacity eand its mix of geserating units. The
Company asserts that its reserve margin presently exceeds the PJM
reliability goal of 20 per <cent, as a result of significant
reductions in the growth of demand for electricity in recent
years. Witness Boyer gave several reasons for the preseat gener-
ation reserve levels (Exhibit B-1, p. 9):

The reasons for the high generation reserves
over the past four years was that the recent
generating unit additions were planned many
vears ago to supply estimated annuizl peak
loads which were higher than those recently
experienced and because additional short lead
time wunits had to be installed because of
these delays in construction of large units.
The reduction in annual peak loads has been
the result of the conservation of electrical
energy usage; the curtailment of " electrical
energy usage caused by the higher oil prices
and the resulting higher prices for electric-
ity; the 1973-75 business recession; and the
emigration of people from the Philadelphia

region. None of these circumstances were or
could have Dbeen foreseen by TPE peak load
forecasters.

PECO insisted that its current reserve levels are the result of
prudent management. The Company states that the additional
short-lead wunits include 600 MW of combustion turbines, the
Eddystone Nos. 3 and 4 plants and the Croyden combustion turbines.
It stated that these were committed in 1968 ip response to the
urging of the Commission that a generation reserve goal of 20 per
cent be established and that construction programs designed to
achieve that goal in the shortest time be adopted. It asserts
that the combustion turbices were installed because these units
have the shortest construction period and were thus most responsive
to the Commission's concern for an immediate increase in reserve
capacity.

It has been noted that the Company overestimated its
test vear adjusted peak of 1977 in each and every one of 1its
forecasts from 1970 on, beginning with a 1970 estimate of 8600 MW
in 1977 against an experienced weather adjusted peak of 55860 MW,
or a 58 percent error. Even after reducing the 1977 forecast in
virtually every successive year, it ended up by overestimating
the 1977 experience in the late 1976 forecast by a 7 percent
error. 1t is the consistency of the errors that raises a serious
question as to the reliazbility of PECO's forecasts in the future.
But PECDO has not been alone in overly optimistic forecasts; this
hezs been the general situation in the electric industry throughout
the nation since the oil embargo.



In the past, with customers paying for Company errors
in forecasts with resulting excess capacity, there has been no
incentive for Company planners fte adopt a more respouasible and
reliable posture in their forecasts of load requirements. Though
the forecast track record of the Company has been very poor, we
cannot conclude, under all of the circumstances and in wview of
the industry-wide forecast record, that such erroneous forecasts
were the result of imprudent management policies. We must view
the matter in light of the conditions prevailing at the time
investment may have been, in part, an over-reaction to capacity
shortage fears enceouraged in the past by the Commission itself.

The fact that excessive plant investments were prudent
when made does not necessarily preclude the Commission from
allotting responsibility for their cost. Though the excess
capacity may have not been the fault of the Company or its inves-
tors, as we said in Pa. P.U.C. v. Pennsylvania Power Co., R-77110521
(1978):

Neither was it the fault of the ratepayers.
We must consider such abnormal situation
[excess capacity] to be a business risk. We
cannot view as egquitable or fair the placing
of all such risk on the consumer alone.
Investors, as well, in such situation, should
bear a part of the risk.

Even though the: Company, unlike other business enter-
prises, has an affirmative duty to provide facilities to serve
the needs of its customers, its errors in trying to meet such
criteria need not be its sole responsibility, nor the sole respon-
sibility ‘of the ratepayers. Under appropriate circumstances,
there should be a sharing of the burden of excess capacity.

The considerations which have a2 logical bearing upon a
rational decision as to whether to make some adjustment because
of alleged excess capacity are almost unending. Some of which we
are mindful are that:

{a) The increasing length of «construction periods
which requires that estimates of capacity be projected further
into the future. '

{(b) The 1increasing size of base load wunits which of
necessity result in wider swings in reserve capacity when they
are placed on line, than has been historically experienced.

{¢) The increased size of base load units has a ratiomal
bearing upon the amount of reserve capacity and spinning reserve
which 1is needed for a given utility and even the interconnect
pool to survive a forced outage.



(4) The bhistoric trade-off between capital costs and
economic dispatch has been materially impacted by rapidly rising
fuel ceosts on the one hand and rapidly rising comstruction costs
on the other, which may have a significant bearing upon historic
views as to appropriate reserve capacity margins.

(e) The same new socip-economic factors that have
adversely affected the validity of past estimates of growth also
cloud future estimates, di.e. will they continue to moderate
growth below historic lavels, as they have in the recent past, or
has their impact been fully experienced with a resultant expected
movement back toward historic growth levels.

These are but a few of the maay concerns which could be
enunciated. While we are acutely aware of and concerned with the
financial burden which true '"excess capacity” night impose upon
ratepayers, we are unwilling to nake any adjustment based upon
alleged "excess capacity" based upon the record in this proceeding.

Salem No. 1 Audit

On May 1, 1968, Philadelphia Electric Company, Public
Service Electric and Gas Company (PSE&G), Atlantic City Electric
Company and Delmarva Power & Light Company executed a two page
"Memorandum of Owners' Agreement, Salem Nuclear Generating Station
No. 1 and 2", to c¢onstruct twoe 1090 megawatt nuclear units, of
which Salem No. 1, in which PECO has a 42.39 percent interest,
went into commercial operation on June 30, 1977. This memorandum
confirmed prior verbal agreements for the respective companies
made on December 15, 1965 and May 31, 1966. This agreement
stipulated that PSE&G:

shall be responsible for the design,
constructiou and operation of the aforesaid
units. The design and construction of the
aforesaid units are in process and centracts
with the construction manager and some of the
equipment suppliers have been negotiated.
[Emphasis added]

An owners' formal agreement for the two units was not
executed wuntil November 24, 1971, at which time approximately
$150 million had already been expended on the project.

The total cost of the Salem (Nos. 1 and 2) project,
exclusive of AFDC has increased from an estimated $342 million in
1968 to 51,210 billiea. TFor PECO, as owner of 42.59 percent, the
correspouding figures are §121.6 millien to §513.6  wmillion.
Salem No. 1 and parts of the plant in common are requested to be
included in rate base at $287 million.



IT IS ORDERED:

1. That the several complaints are dismissed except as
otherwise indicated herein.

2. That the Respondent is authorized te file within 30
davs after the date of entry of this Order, tariff revisions
consistent with our above ordsr, to provide total annual operating
revenues of $1,150,100,000 (exclusive of revenues from the State
Tax Adjustment Surcharge and the Fuel Adjustment Clause}, as
computed and allowed herein at the 1level of operations ending
" December 31, 1977. '

3. That the additional revenues allowed herein in the
amount of 578,894,000 be allocated Lo customer classes, as desig-
nated by separate tariff schedules, on an equal percentage of
increase basis, over revenues at the level of operaticns ending
December 31, 1977.

4. That Respondent proceed expeditiously to implement
the power factor monitoring program in accordance with the
provisions of this Order and timely file the reports required.

5. That Respondent transfer the MLP and FLP customers
described herein to rate schedule G5 effective with the next
regular billing cycle after the date of entry of this Order, and
notice all other customers as provided. :

6. That Respondent, implement a test demand metered
rate, and to investigate other proposals as praviously described
herein and report the results thereof as directed.

7. That Respondent, when filing a revised tariff for
schedule R, make provision for a 1f winter/summer differential in
charges for energy usage over 500 KwH per billing period.

8. That Respondent, when filing a revised tariff for
rate schedule WH, make provision for a differential of 1.25¢ per
KWH as between the charge for unrestricted service and the charge
for the first 400 KWH of off-peak service.

9, That Respendent, when {filing a revised tariff for
rate schedule R-H, make provision for oaly a 1.3¢ differential
betwzen charges for the first 100 XKWH and the charges for servics
from 101 KWH through 500 KWH applicable to water heating service.

10. That Respondent, when filing revised tariff schedules
for rates PD and HT, redesign the schedules to provide for:



a. a separately stated customer charge set
at average cost;

b. a single demand charge set at average
cost;
C. a single energy <charge set at average

cost; and,

d. eliminate the 100 hour provision in the
minimum charge clause, substituting
therefore the customer charge.

11. That Respondent file detailed calculations at the
time of filing revised tariffs pursuant this order that clearly
demonstrate that the rates filed complv with 211 the provisions
and requirements of this order, to include but pot limited to,
data as to revenue increases by customer class and on an overall
company basis. ,Additicnally, for each tariff schedule, a 1977
bill frequency analysis will be provided or in the absence thereof,
such other data regarding sales in each rate block of the various
rate schedules as will permit revenue verificatico, with an
explanation regarding the maaner in which such sales data was
derived.

12. That Respondent, may file a detailed recoupment of
revenues plan for the period from July &4, 1978 to the effective
date of the revised tariffs authorized thereim, based upon actual
sales data.

13. That, except to the extent granted in the above
Order, a2ll exceptions to the Recommended Decisicn of the Adminis-
trative Law Judge in this procseding are denied.

l4. Upon the filing and eapproval by the Commission of
acceprable tariff revisions, as prascribed by the Commission's Order,
the inquiry and investigation at R.I.D. 438 and the consolidated complaint
proceeding thereunder shall be terminzted and the record marked closed.

BY TEE COMMISSION
n.¢ -
(» ffﬁ z**—

- -)',c"’"//./‘:J .

C. J. McElwee

Secretary
(5ZaAl)
ORDIR ADOPTED December 28, 1978
ORDIR ENTERED: February 5, 1979



APPENDIX D

Summary Review of Consumer
Advocate Load Forecast



Summary Review of Consumer Advocate
Load Forecast

The following is a brief exposition of the numerous
methodological and factual errors contained in the Advocate's
forecast. These include: 1) the employment of inaccurate
assumptions with respect to residential applicance saturations,
miscellaneous appliance growth and the use of erroneous data in
forecasting heating load (PECO St. 10-A, pp. 1-8); 2) employment
of a model for forecasting commercial sales which, in addition
to containing factual errors and unsupported assumptions, 1is
grossly inaccurate in representing the Company's recent and
current commerical sales level (PECO St. 10-a, pp. 9-17); and
3) assumed expansion of industrial cogeneration in the PECO
service territory unsupported by any data or analysis related
to that territory (PECO St. 10-A, pp. 17-19). As demonstrated
by Mr. Hoch, PECO has employed in its forecast specific data
applicable to its service territory in each of the above areas,
including residential appliance survey data, data obtained from
direct and continuing contacts with all major industrial customers
and data compiled to reflect the growth in new building structures
in the area {to name but a few). The ESRG forecast, on the
other hand, relies upon a mixture of national and statewide
"data" which are adjusted in various assumed ways to hopefully
make it applicable to the PECO service territory (PECO St. 10-A,

PECO St. 10-B).



In the residential area, the Advocate's forecast
includes a number of simple data errors (most particularly
in forecasting space heating), a number of assumptions as to
residential appliance saturations which are unsupported by
any data drawn from the PECO service territory and a totally
unexplaind projection for miscellaneous usage (i.e. such usage
is not projected on a disaggregated basis, as PECO does, and as
the witness deems essential in commercial forecasting) (PECO
St. 10-A, pp. 3-8; PECO St. 10-B, pp. 1-2). 1In fact, Advocate
witness Stutz' analysis of residential sales was so cursory
that his initial effort at explaining the differences betweén
his and PECO's forecast levels was, as he subseguently admitted,

grossly inaccurate (Tr. 2806-2841).

The witness' commercial sguare footage growth projec-
tion, asserted to be a major difference between £he ESRG and
PECO commercial forecasts, is grossly understated. In fact,
PECO has already experienced in a 3-1/2 vear period approximatelw
60% of the full growth predicted by this witness over the

l0-year forecast period (PECO St. 10aA, p. 14}.

Finally, %the witness'commexcial forecast represents
a complete break with the histeric growtn pattern of PECO's
commercial salss. In his surrebuttal, witness Stutz admits
this, but attempts to avecid the logical conclusion by assert-

ing that:



"The ESRG model is, by design, a long-
range model.... Thus in the long run,

through and beyond 1988, to 2000,
the final year of the ESRGC forecast, the

ESRG forecast will I believe provide an
accurate cuide to the probable pattern
of commercial load growth." (oca st. 33, p. 6)

The witness further notes that:

"In cur wview electrical consumption,

particularly in the commercial sector,

is undergoing a historic shift." (0CA St. 3a, op. 4-95)
The witness, however, nas presented no evidence to support

his view that such & shift is occurring.

The witness' projection of increased industrial
cogeneration, the sole difference beitween his and PECO's in-
dustrial forecasts, must be rejected in light of Mr. Hoch's
testimony, based upon direct contact with PECO's large indus-
trial customers capable of emploving this option, that such

will not occur. Clearly, in light of its many inaccuracies and

unsupported assumptions, witness Stutz' load forecast shcoculd

be rejected (PECO St. 10A, pp. 17-19; PECO St. 108, pp. 3-4).

Finally, as was also the case with the forecast
submitted by this witness at R.I.D. 438, the commercial section
is entirely dependent upon data as to commercial kilowatt-hour
usage per square foot by tvpe of commercial building assertedly

derived from an A.D. Little Study. This study, which has not



been published and is not publicly available, could not be
provided by the witness in response to the Company's data
request. In fact, it is unclear whether the study has even

yet been completed. Indeed, in PECO's last case, the witness
appeared employing at "earlier version of the A.D. Little
Study." The A. D. Little Study of that day, also not published
and unavailable to the Company, was revised during the course
of the proceeding, and has apparently been revised again. No
one apparently knows whether these revisions will continue,

nor can the accuracy cor meaning of the study or the witness'
employment of it be determined for the record (Tr. 2848-2865).
As approximately 30% of the witness' forecast sales are entirely
dependent upon this study, it would be a gross denial of the
Company's due process rights for the Advocate's forecast to be
employed for any purpose in this proceeding. Clearly, the

Advocate's forecast must be disregarded.



APPENDIX E

Portions of Initial Brief
Filed By Philadelphia Electric
Company at Docket No. R-73060865
Which are Relevant to the $25 Million
Rate Base Adjustment For Excess
Capacity ({(pp. 46-55; Appendix B}.



[ Edison's historical planning was extravagent
or imprudent such as would necessarily have

resulted in excessive or unnecessary

[ generating capacity being available at a
time in the future. Even assuming arguendo
that unneeded capacity was available in
the Edison system during the test pericd,

(. this fact proves nothing with respect to
Edison's prudency in the planning and

P construction of additional capacity.” (at

1“ : D. 53)

[ The adjustments proposed in this case should similarly be
rejected.

C. The Recommendation of Certain Complainants that

. construction of the Limerick Nuclear Generating

1 Station should be terminated is without rational
basis and should be rejected.

}_ Consumer Advocate witness Shakow, Keystone Alliance

I witnesses Nogee and Breslow and Limerick Ecology Action witness
) Dufour each assert that proper generation plant expansion

’ planning regquires termination of construction at PECO's Limerick

Nuclear Generating Station.13/ 1n addition, witness Shakow

13/ During the hearings, PECO moved to strike all or portions
of the testimony of each of these witnesses. The
Administrative Law Judge denied each of these Motions (Tr.

( 2883, 3492, 3522, 4073, 4215-16). The Company will not

reargue its position in this Brief. However, it acheres
to the views expressed in these Motions and, if necessary,

* will pursue them before the Commission. A demonstration

f of witnesses Nogee, Breslow and Dufour's lack of

i gqualifications to express the copinions stated in their

testimenv and the many erroneous assumptions contained

| therein can be found 1n their cross-~examination (Tr. 3476-

; 3516, 4071-4076).
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recommends the adoption of an "economic reliability criterion”
which he asserts prcduces an optimum reserve capacity of 14—

22% for PECO (OCA Sts. 4 & 4A).

Witness Shakow, whose principal employment prior to
his present position was as a self-employed food wholesaler
(i.e. from 1970-75), has had since 1975 limited experience in
"critiguing" principally utility load forecasts, but also on
one, possibly two, occasions a utility capacity plan (OCA St.

4, pp. 1 & 2; Tr. 2886-2892). Employing a computer model (i.e.,
the ESGEM Model) which compares the witness defined "total social
costs" for a "PECQ planning case" (i.e, Limerick} versus an
"ESRG planning base case" (i.e., 1500 mw of coal facilities)

at various reserve capacity levels, Dr. Shakow testified to

the following conclusions: 1) the PECO capacity plan is biased
in favor of base load units, as opposed to cycling units, and
particularly nuclear base load unitslé/and 2) PECO employs an
excessive service reliability criterion in its generating plant
planning. To rectify these errors, he recommends that
construction of Limerick be terminated and that PECO plan in

future years for a reserve capacitv level of between 14 and

14/ The witness' conclusion that PECO's plan is "biased" toward

T  base load generation is curious in that witness Shakow
himself recommends the addition of 1500 mws of base load
coal plant, and not & single mw of cvcling capacity ( Tr.
1982).
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22 percent (OCA St. 4, pp. 3-4).

The principal problem in analyzing the fallacies 1in
witness Shakow's recommendations is where to begin. His
recommendations, in addition to being unsupported and in obvious
error, are often internally in conflict. The witness'
explanation of how certain of his conclusions have been reached
varies as between his direct testimony, his cross-examination
and his surrebuttal testimony. Perhaps it is best to start
by stating that the analytic procedures employed in the ESGEM
program are simplistic and in errcr, the witness' data
assumptions are shockingly inaccurate énd many intermediate

judgmental conclusions are completely without support.

As examples only of the witnesses many methodclogical
and factual errors, two of the most fundamental will be briefly
stated, A collection of the more substantial of the remainder
is set forth in Appendix B. Mr. Emil Kasum, PECO's Chief System
Planning Engineer and head of its System Planning Division,

testified as to these errors.lé/ Of principal significance,

15/ Mr. Kasum has had many years of experience in electric system
vlanning. He has served as PECO's Chief System Planning
Engineer since 1971 and has been a member of its System
Planning Division for 29 years. An electrical engineer,

Mr, Kasum is a senior member of the Institute of Electrical
and Flectronic EZngineers, a member of the Committee on Power
System Planning ané Dispatching of the Us-USSR Technology
Engineering Program, is Chairman of the Generation
Subcommittee of the Svstem Planning Committee of the Edison

-4 8-
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witness Shakow's analysis is based upon an iappropriately short
planning period (12 vears) and relies upon an inexact
interpolation procedure in the computation of social costs (Tr.
2910-13). Obviously, and as explained by Mr. Kasum, selection
between available generating plant alternatives must be made

on the bagis of their comparative costs over the entire life
span of the units being considered (i.e. approximately 39—35
vears) (PECO St. 15, pp. 5-6). Second, the witness has included
a 600 mw coal plant and Salem 2 capital costs in his calculation
of total social cost for the PECO ceonstruction plan. 1In fact,
PECO's present capacity plans do not include the 600 mw unit
employed by the witness. Moreover, he has not included the
Salem 2 capital costs in the calculation of his plan's total
social cost though he employs the unit (PECO St. 15, pp. 28—

29).

But even ignoring these errors, the witness himself
agrees that his major conclusion is in error (i.e., termination
of Limerick's construction) if two of his principal assumptions

are rejected. These assumptions are 1) that "full" rather than

Continued

Electric Institute, is a member of the Electric Industry
Technical Committee te aid and advise DOE on the power system
reliability study mandated by PURPA and is a member of the
National Power Grid Study Task Force of the National Electric
Reliability Council (PECO St. 15, pp. 1-2}.

—49-



[£ "incremental" costing analysis is the apprcpriate methodology
for selecting between generating plant construction alternatives
and 2) that the Limerick Plants will cost somewhere between

$4.2 billion and $7 billion (as compared to the Company

— =

determined cost of $3.1 billion and depending upon which of

. uThE

the witnesses' conflicting figures is accepted). If these

[u assumptions are inaccurate, then indeed, even witness Shakow
agrees, the recommended termination of Limerick plant
construction is.in error (CCA St. 4, pp. 19-21a, 32; Tr. 2935-

2955).

Incremental cost analysis refers to recognition in
lf long-term planning of the fact that certain decisions have
already been made and their cost or investment consequences
L cannot now be reversed. Applying this principal to Limerick,
o it requires recognition of the fact that PECO has already
invested $1.2 billion in Limerick. Under almost any planning
scenario, other than that of witness Shakow, sunk investment

costs are excluded from consideration in analyzing the costs

. of available alternatives.

[ Witness Shakow argues that full costing shculd be
[; used as this analysis more accurately reflects the position
of ratepayers who are not presently supporting any part of the

Limerick investment, ané because that investment might be

recovered through sale of the unit or by means of tax write-

L
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offs. The inaccuracy of witness Shakow's ;iew of ratepayers'
best interests is discussed below. As for the possibility of
the plant's sale or tax write-offs, the witness admitted that

he made no analysis to determine whether PECO's investment could
in fact be recovered by either of these alternatives. Both

Mr. Kasum and Mr. Paguette unequivocally testified that such
recovery was not even a remote possibility {(PECO St. 15, p.

28; PECO st. 15-a, pp. 4-5; Tr. 3814).

The gross impropriety of witness Shakow's position
is obvious from the fact that he alters it (i.e., Limerick should
be completed) if the Commission were, in directing that the
plant's constructicon be terminated, also to direct that PECO
recover from ratepayers its existing investment in the plant.
Clearly, for both reasons of eguity to investors and economic
rationality, the comparison in question can only be made by

employment ¢f an incremental analysis (Tr. 2945-2946).

PECO's cost estimate for the completed Limerick plant
on a 1985/1987 schedule 1is $3.1 bhillion, based upon the $1.2
billion which has been expended to date in completing
approximately 50% of the plant and detailed cost estimates by
the plant's engineer/constructor. PECO computes the Shakow
cost estimate as $4.2 billion employing the ESRG LOW case
assumption (i.e., $1994/kw x 2110 mw Limerick capacity) and

$4.9 billion employing ESRG High case assumptions (i.e., $2321/kw

~-51-



X 2110 mw}, including a $1 biilion overstatement due to
uncontradicted AFUDC calculation errors. (OCA St, 4, Ex. DS-
E, sheet 5; PECO St. 15, pp. 20-22). This Limerick cost range
was confirmed by witness Shakow during his cross-examination
(Tr. 2959). 1In his surrebuttal, the witness advances a new
cost estimate for Limerick of $7 billion (which estimate cannot
be derived from any of the cost/KW figures stated in his Ex.

DS-E) (OCA St. 44, p. 8).

Witness Shakow's $7 billion figure obviously lacks
credibility given that the Limerick plant is already 50% complete
at approximately 17% of his total estimated cosé. The estimate
further lacks credibility when compared to PECO's plant specific
cost estimate. The Shakow estimate is derived from a generalized
equation (i.e. the Komonoff equation, see Appendix A for

discussion) (OCA St. 4, pp. 44-52).

This equation, and the data upon which it is based, were
developed by a Mr. Komonoff, who was not produced for
examinaticn. Moreover, Mr. Komonoff's study, obtained by witness
Shakow in a "private communication," alsc could not be produced
for evidentiary examination as the material had "not yet been
copyrighted." For this Commissicon to rely upon conclusions
directly dependent upon a study whose producticn was refused,
which study was prepared by an individual whose gqualifications

have not been subject to examination, would be a gross denial
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of PECO's right to due process of law and would make a mockery

of the hearing process (Tr. 2959-2971).1§/

To demonstrate the inaccuracy of witness Shakow's
generating plant expansion cost comparison, Mr. Kasum
recalculated the comparison employing consistent methods and

cest assumptions. The resulis of this calculation, which for

simplicity employs witness Shakow's erroneous twelve-year

planning period and does not penalize his lower reliability
with his unsupported "curtailment costs," demonstrates that
there is a substantial cost penalty to the ESRG proposal (PECO

St. 15, pp. 25-34).,

If there were any doubt as to thé gross impropriety
of witness Shakow's recommended termination of Limerick
construction, such doubt must be dispelled by a recognition
of the consequences of Commission adoption of that

recommendation. As testified by Mr. Paquette, if construction

16/ Because of this denial of its due process rights, PECC moved

to strike this portion of the Shakow testimony. The ALJ
denied that motion at the close of the record (Tr. V.
PECO adheres to the positicon stated in its motion and will
renew that motion before the Commission if reguired. The
witness' assertion that the Komonoff data was "verified

by myself" is cobviously untrue as the witness was unable
to state the source of the data, the methods employed in
adjusting it to a 1979 dollar base, and could not even
successfully complete the equation's mathematical
computations {Tr. 2959-2977),.
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at the Limerick plant were terminated and the Company's
investment in that plant could not be recovered by its sale,

as the evidence demonstrates would be the case, the Company's
capital loss as the result of that action, net of income tax
write-cffs assuming that such would be available, would be $700
million. When written off against the Company's present book
common equity investment of $1.6 billion, the resulting reduction

in the value of the Company's common equity shares would be

~44% (Tr. 38l4-16). 1In terms of the present market value of

those shares, that would represent a decline from $14 to $6

Per share (Tr. 3813).

Clearly, in the wake of such a financial disaster,
the Company would for many years be unable to raise all forms
of capital investment, even assuming it could continue as a
viable enterprise. Continued safe and reliable electric service
in the Company's service territory would become an impossibility.
Even ignoring the gross confiscation of investor's capital and
the uncontradicted record evidence of the substantial future
energy cost savings which the plant will produce, the recommended
Limerick construction termination is clearly not in the best

interest of PECO's customers.

Only three ohkservations are required with respect

to witness Shakow's second conclusion, i1.e., that the proper
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reserve capacity for PECO is between 14 and 22%. They are:

1} the conclusion is derived by employing a different reliability
standard (an "economic criterion"} than has historically been
employved by PECO, 2) witness Shakow again admits that the 14-

22% conclusion is accurate only where the full ceosting analysis
and cost assumptions discussed above are accepted, i.e., if

PECO cost assumptions are employed a 30% reserve capacity results
even under the Shakow revised criteria; and 3) the conclusion

is mathematically in error éven if the witness' approach is
accepted, his calculations in fact supporting a 22-30% reserve

margin (i.e. see fcotnote} (OCA St. 4, pp. 4 & 25; PECO St.

15; Tr. 2528).+%/

17/ Mr. Xasum demonstrated that the appropriate reserve margin
for the PECO system 1s somewhere between 22 and 30% even
based upon witness Shakow's analysis. In his surrebuttal,
witness Shakow seeks to rebut Mr. Kasum's demonstration.
The numbers he advances are not supportive of his position
{OCA St. d4a, p. 7). The two-element partial sums, referred
to by Dr. Shakow, are an indication of the average annual
cost which would be employed in interpolation analysis to
obtain total social costs. These are lowest for the 30%
margin {(i.e., 14% reserve: 1981 + 1987 = 1173.7 and 1987
+ 1992 = 1131.5, whereas 30% reserve: 1981 + 1987 = 1166.8
and 1987 + 1992 = 1129.7). The column sums are irrelevant.
The cost figures are, in any event, inconsistent with those
advanced in the witness' original testimony. (PECC St.

15, o. 15; 0CA-4, Ex. C, Sheets 8 & 12).
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APPENDIX B

Summary of -Significant Methodological,

Statistical and Factual Errors in

Consumer Advocate Capacity Planning
Analysis

Mr. Emil Kasum, PECO's Chief System Planning
Engineer, explained éhat ESGEM, the computer model employed
by Consumer Advocate witness Shakow in his capacity planning
analysis, 1s a simplistic and completely inappropriate basis
for making judgments between alternative generating plant
programs (PECO St. 15, pp. 4-8). As admitted by witness
Shakow, ESGEM fails to properly depict either the system
reliability or cost ccnseguences of PECO's membership in BPJM
(i.e. modeled “"only in the crudest way," Tr. 2956). This is
a significant failing given that 20% of Shakow's total sccial
cost results from interchange transactions. ESGEM incorrectly
models (i.e., in fact ignores) pumping energv reguired to
operate PECO's Muddy Run Pumped storage facility. This energy
is a significant contributor tc PECQ's need for hase load
generation. ESGEM is further admittedly inaccurate in its
modeling of the effects of generating plant maintenance outages

upon serxvice reliability and needed reserve capacity (Tr. 2955-58).

Even without regard to methcdological problems,
witness Shakow's social cost comparisons are ripe with outright
errors. For example, in computing the total social costs of
the ESRG construction plan, witness Shakow employs, lgnores

{i.e. retires) and reemploys {(i.e. unretires), PECO's existing
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generating units as appropriate to meet his chosen reserve
capacity goal at the lowest possible cost. In realitv, PECO
lacks such flexibility e;c;pf at subs:tantial cest which is not
recognized in the Shakow analysis (PECO St. 15; P. 13; Tr.
2985-88) . The witness further computes total social cost

for his "ESRG/ESRGILow/ESRG Planning" case employing different
reserve reliability goals in the several years analyzed on his
Table I {for example 1981-14%; 1987-22% etc.). Such planning
flexibility does not exist in the real world (0CA-4, p. 7;
Tr. 2929-30}). He further assumes continued operation through
1992 of eight old PECO generating units (1521 mw) which will
have exhausted their useful lives and are scheduled for retire-
ment in the mid-1980's. These units, which are oil-

burning planté, are operated in the Shakow analysis at 60-80%
capacity factors despite their age and high operating costs
(PECO St. 15, pp. 13-14; Tr. 2934-85). A further iInaccuracy in
the witness' calculations arises frbm ignoring the eifects

of the investment tax credit and acéelerated’depreciaﬁion

in reducing the costs of capital intensive generating plants
(i.e. the former of which can give rise to a tax credit of

up to 10% of total construction cost) (PECO St. 15, pp. 28-29;

Tr. 2918-159).

As noted by Mr. Kasum, the Komonoff egquations
employved to estimate Limerick and generic plant capital costs
are extremely imprecise. Results could vary by an order of
magnitude of "ten or more" and still produce future plant costs

as compared with the plant data on which the equaticns are based

-2
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within thé range of statistical accuracy employed by Mr.
Komonoff. The cost estimates produced by the Komoncff nuclear
eguation exceed estimates from other reputable sources, includ- .
ing the Nuclear Regqulatory Commission and Nuclear Plant Engineer/
Constructors by an order of magnitude of three (PECO St. 15,

pp. 16~17}). Althcugh this rezcord doces not have the khenefit

of a direct examination of Mr. Komecnoff's qualifications, in

a recent New Mexico proceeding, that Commission rejected a
similar analysis because of "his demonstrated lack of engineer-
ing expertise" and "numerous unsupported assumptions and calcu-

lations" {Tr. 2963-64).

Witness Shakow emplovs a higher assumed infla-
tion rate in his cost assumptions than does PECO. This
higher inflation rate, while it inflates the relatively small
amount of costs to which the rate is applied (i.e., only non-
fuel operating and maintenance costs) at a more rapid rate than
does the PECO rate, is principally important because it produces
a higher "discount rate” under the witness' methedology which
defiates all costs at a more rapid rate than that of PECO.
Thus, regardless of which inflation rate is correct, the mathe-
matical effect of comparing, as does the witness, the social
costs in 1879 real dollars of the PECO planning case based upon
a low inflation rate compared to the ESRG case based upon a

high inflation rate, is to substantially prejudice the result



M

-

e Wi

S

J—— —— ——— ——
'

-
| TRt

in favor of the ESRG case (PECO St., 15, pp. 26-28).

Turning to the witness' reliability calculations,
even accepting the witness' unsupported curtailment cost figures
(Tr. 2998-3001), his computations understate curtailment costs

associated with his proposed reserve margins as he ignores

1imitations upcn the Companv's ability to react to capacit
J< pany Y Y

shortages (PECO St. 15, pp. 8-13). The witness also understates

the amount of blackocuts and other curtailments which he
proposes by stating these as "days" during a ten-vear pericd,
the implication being that the stated values are equivalent to

the one day in ten year employed in the Company's reliability

criterion. As noted by Mr. Kasum, and as admitted by the
witness, this is not in fact the case and a one dav in ten vyear
curtailment under the witness' method of measurasment indicates
greater curtailment then under the Company's reliability criter-
ion by an order of magnitude of six or more (PECO St. 15,

p. 8, Tr. 2993-98).



APPENDIX F

Full Text of Administrative Law
Judge Klovekorn's October 29, 1979
Order Granting Moticns to Strike
Testimony Relating to the Construction
of Salem Unit No. 1



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commissdion
V. : R-79060865

Philadelphia Electric Company

ORDER GRANTING MOTIONS TO STRIKE

On October 23, 1979, counsel for the Consumer Advocate and
counsel for CEPA, et al., filed motions to strike PECQO statement, No. 11
(testimony of Stephen A. Mallard) and all supporting exhibits and sched-
ules and that part of PECO Statement No. 9 (testimony of Vincent S.
Boyer) beginning with the last answer on page 6 and continuing up to the
first question on page 9. A brief in opposition to these motions was
filed by Philadelphia Electric Company. Oral argument on the motion was
held October 25, 1979. The testimony sought to be stricken relates teo
management practices during the construction of Salem Unit Neo. 1.

Section 332(b) of the Public Utility Code permits the exclusion
of irrelevant, immaterial or unduly repetitious evidence. After consider-
ing these motions, I conclude that the testimony in question should be
stricken. In the last Philadelphia Electric rate case (R.I.D. 438) the

Commission fully considered PECO's management practices with regard to



the construction of the Salem No. 1 project. The Commission after an
extended discussion (see mimeo, pp. 15-17) made the following finding of
fact: ''that PECO exercised unacceptable imprudent management practices
in regard to its engagement in, and its total abdication of responsi-
bility for the management of the construc-tion of the Salem No. 1 project."
The Commission held PECO accountable for $10.5 milljon of the costs of
Salem No. 1, costs which would not have been incurred had prudent manage-
ment ‘-been exercised,.

The movants point to these findings and conclusions and argue

that the doctrine of res judicata stops the company from relitigating

this point. The doctrine of res judicata precludes the same parties

from relitigating controversies which have already been finmally determined
by a court of competent jurisdiction. Since there is no question that

the Commission has already considered this matter in R.I.D. 438, strict
application-of the doctrine was seem to support the movants' arguments.

The company argues, however, that the doctrine of res judicata does not

apply to rate cases. The company's statement is overly broad. It is
true that the courts in this jurisdiction have held that certain elements
of a rate case are not subject to the principles of res judicata, e.g.

Duquesne Light Co. v. Pa. P.U.C., 176 Pa. Super 568 (1954); Pennsylvania

Gas and Water Co. v, Pa. P,U.C., 33 Commw. Ct. 143 (1977). It makes




sense certainly that the fair value finding in one proceeding should not
be binding on a subsequent proceeding; so also a rate of returﬁ finding
should not preclude relirigation of this question in a subsequent pro-
ceeding. These items are constantly changing due te changed circumstances.
But when, as here, the Commission makes a finding involving
certain definite factual issues, which are not subject to change, there

is no reason why the doctrine should not apply. 3See Allegheny Steel Co.

v, ¥.Y.C.R. Co., 324 Pa. 353 (1937). As Frofessor Davis states in his

treatise on Administrative Law, the doctrine of res judicata should

apply in varying degrees to administrative determimations. Davis,

Administrative Law, §18.12. As noted above a fair value or rate of

return finding should not be subject to res judicata. A policy determina-

tion, such as whether the effective tax rate or the statutory tax rate
should be used in computing the tax liability of a utility which is part
of a corporéte entity filing a consolidated tax return, similarly is an
inappropriate area to apply this doctrine. The flexibility essential to
the administrative process would be lessened if policy determinations
were frozen in time. But here we are dealing with a limited number of
past events. The Commission considered these facts and concluded that
PECO's management was unsatisfactory. The policy considerations under-

lying the doctrine of res judicata, i.e. finality to litigation, prevention




of needless litigation, avoidance of unnecessary burdens of time and
expense, make this specific case an appropriate one for the application
of this doctrine. There is no claim of changed circumstances; indeed,
much of the testimony sought to be stricken was considered and rejected
by the Commission in R.I.D. 438, The company's claims, however, that it
did not have time to present an adequate case in that proceeding. This
argument should have been addressed to the Administrative Law Judge and
1/

the Commission in R.I.D. 438,

The company also claims that it must relitigate this issuve in
order to preserve its rights to appeal the Commission's earlier decision.

This argument is unpersuasive. Since it has been held that a judgment

may be f£inal for res judicata purposes even though the time to appeal

that judgment has not yet run, Reed v. Allen, 286 U,S. 191 (1932), I

find no basis to support the company's position.

This decision is limited solely to those parts of the testi-
monies of witnesses Boyer and Mallard which involve PECO's management
practices in connection with the construction of Salem Neo. 1. Since
this question has already been considered by the Commission in R,I.D.
438, it is not at issue in this proceeding. The testimony and supporting

data are, therefore, immaterial to this proceeding.

1/ It is also to be noted that there were no statutory time constraints
on the parties in that case,



Therefore,

It is Ordered:

That to the extent consistent with the above Order the motions
to strike filed October 23, 1979 by the Consumer Advocate and CEPA,

et al., are granted.

Jogeph J. Klovekorn
Administrative Law Judge

Dated: October 29, 1979
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{E3 5749 P. 0. BOX 3265, HARRISBURG, Pa. 17120

November 18, 1980

IN REPLY PLEASE
REFER TO CUR FILE

B-80062683

Francis C. Barbush, Chief Clerk
Commonwealth Court of Pennsylvania
Sixth Floer, South Office Building
Harrisburg, PA 17120

Re: Philadelphia Electric Company v. Pennsylvania
Public Utility Commission

No. 1415 C.D. 1980

Dear Mr. Barbush:

Petitioner's Brief and Designation of Reproduced Record was filed
October 23, 1980, after two extensions of time were granted. Respondent's
Brief and Supplemental Designation of Reproduced Record is therefore due
November 22, 1980.

Respondent Pennsylvania Public Utility Commission requests a 30-day
extension of time to December 22, 1980, for the filing of its Brief and
Supplemental Designation of Reproduced Record. This extension, if granted,
should also apply to the intervening parties. This is Respondent's.first
request for extension of time, and is requested because Assistant Counsel
assigned to this appeal has been fully involved in the trial of Petitioner's
current rate case and in the briefing of the current rate case filed by
Pennsylvania Power & Light Company, neither of which could be postponed due
to statutory time constraints.

Counsel for all parties have been consulted and all have stated no
objection to this request.

T truly youvks,

egg C Sayr 2}/4:#Fdﬂﬂ“—_d

Assistant Counsel

GCS/jem ﬁ,‘f’yﬁ?gﬁ
N d wf e 2w Bs B
cc: Walter R. Hall II, Esq. DOC’UMENF . o
SRR Tt FOLDER NV L 1550

Charles J. Streiff, Esq. “-—__~_______q_‘-_J
Mark B. Segal, Esqg. fﬁ()

Andre C. Dasent, Esq.
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HaARrRISBURG, PENNSYLVANIA 17120
November 19, 1980

OFFICE OF THE PROTHONOTARY TELEPHOQNE:

<3 LLln?:"J,h?'{saBa - 787-8836
SH-rmzers

Gregg C. Sayre, Asst. Counsel
Pa. Public Utility Commission
P. 0. Box 3265

Harrisburg, Pa. 17120

Re: Phila. Electric Company v. Pa. PUC.
No. 1415 C. D. 1980

Dear Mr. Sayre:

I am in receipt of your reguest for an extension of time
to file your brief in the above-captioned matter.

Since opposing counsel has no objection, I shall grant
same to December 22, 1980 (intervening parties also).

Very truly yours,

Francis C. Barbush
Chief Clerk

FCB:slx

cc: Messrs. Hall, Burgraff, Riehl, Streiff, Segal, Dasent

| DOCUMENT | _
FOLDER | DOCKETLD
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CERTIFICATE OF SERVICE

I hereby certify that I am this 22nd day of December,

1980 serving two copies of Respondent's Brief (without definitive

paging)} upon the persons and in the manner indicated below, which

service satisfies the requirements of Pa. R.A.P. 121:

Service by First Class mall addressed as follows:

Walter R. Hall, II, Esqguire
Morgan, Lewlis & Bockius

123 South Broad Street
Philadelphia, PA 19109
(Counsel for Philadelphia
Electric Company)

Andre C. Dasent, Esquire
Deputy City Solicitor

15th Floor

Municipal Services Building
Philadelphia, PA 19107

Craig R. Burgraff, Esquire
Office of Consumer Advocate
l4th Floow, Strawberry Square
Harrisburg, PA 17127

Charles J. Streiff, Esquire
Wick, Vuono & Lavelle

2310 Grant Building
Pittsburgh, PA 15219
(Counsel for U.S. Steel
Corporation)

Edward J. Riehl, Esguire
McNees, Wallace & Nurick
100 Pine Street

P.0O. Box 1166

Harrisburg, PA 17108
{Counsel for Lukens Steel
Co., Celotex Corp. & Union
Carbide Corp.)

Michael P. Kerrigan, Esguire
Pepper, Hamilton & Scheetz
10 South Market Street
Harrisburg, PA 17108
(Counsel for Delaware Valley
Hospital Council)

Mark B. Segal, Esquire
Community Legal Serv1ces, Inc.
Sylvania House

Juniper & Locust Streets
Philadelphia, PA 19107
(Counsel for CEPA, ACORN, and
Action Alliance of Senlor
Citizens)

- i
Gre¥g C. Sayre V Y)
Assistant Counsel
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

Philadelphia Electric Company,
Petitioner

v. : No. 1415 C.D. 1980

Pennsylvania Public Utility
Commission,
Respondent

RESPONDENT 'S SUPPLEMENTAL
DESIGNATION OF CONTENTS OF
REPRODUCED RECORD

Respondent hereby designates the following portions of
the record in this proceeding for inclusion in the reproduced record,
in addition to the portions designated by Petitioner:

l. Direct and surrebuttal testimony of Dr. Stutz,

OCA Statements 3 and 3-A.

2. Consumer Advocate Exhibit JS-4.

3. Direct testimony of David M. Boonin and
Eileen M. Barrett, Trial Staff Statement DMB/EMB-1.

4. Direct testimony of Dr. Donald L. Birx, Trial Staff
Statement DLB-1l, pages 13-20.

5. Order granting Request for Certification by
Administrative Law Judge Joseph J. Klovekorn, dated December 10,
1979.

6. Direct testimony of George F. Markovci, Trial Staff

Statement GFM-1.

| DOCUMENT DOCHET
| FOLDER HETED
= DEC 2351980
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7. Direct testimony of Michael L. Arndt, OCA Statement 5,
part 2, pp. 9-11, and attached Exhibit MLA-1, page 1.
8. PECO Exhibit DPS-2, Sections B-17 and C-25.
9. PECO Exhibit 1, Volume: II, Section II-A-17a.
10. Transcript Designations:
pp. 423, 429-440, 718, 720, 1366,
3533 and 3536. '

Respectfully submitted,

/.

q C’ Sayrig /

1stant Counsel

Steven A. McClaren
Deputy Chief Counsel

Joseph J. Malatesta, Jr.
Chief Counsel

Counsel for the Pennsylvania
Public Utility Commission

G-28 North Office Building
Harrisburg, PA 17120

(717) 783-2804

Dated: December 22, 1980



CERTIFICATE OF SERVICE

I hereby certify that I am this 22nd day of December,

1980 serving Respondent's Supplemental Designation of Contents

of Reproduced Record upon the persons and in the manner

indicated below, which service satisfies the requirements of

Pa. R.A.P. 121:

Service by First Class mail addressed as follows:

Walter R. Hall, II, Esquire
Morgan, Lewis & Bockius

123 S. Broad Street
Philadelphia, PA 19109
(Counsel for Philadelphia
Electric Company)

Andre C. Dasent, Esquire
Deputy City Solicitor

15th Fleor

Municipal Services Building
Philadelphia, PA 19107

Craig R. Burgraff, Esquire
Office of Consumer Advocate
l4th Floor, Strawberry Square
Harrisburg, PA 17127

Charles J. Streiff, Esquire
Wick, Vuono & Lavelle

2310 Grant Building
Pittsburgh, PA 15219
(Counsel for U.S. Steel
Corporation)

Edward J. Riehl, Esquire
McNees, Wallace & Nurick
100 Pine Street

P.0O. Box 1llée6

Harrisburg, PA 17108
(Counsel for Lukens Steel
Co., Celotex Corp. & Union
Carbide Corp.)

Michael P. Kerrigan, Esquire
Pepper, Hamilton & Scheetz
10 S. Market Street
Harrisburg, PA 17108
{Counsel for Delaware Valley
Hospital Council)

Mark B. Segal, Esqguire
Community Legal Services, Inc.
Sylvania House

Juniper & Locust Streets
Philadelphia, PA 19107
{Counsel for CEPA, ACORN, and
Action Alliance of Senior
Citizens)

Assistant Counsel



Q e,
) ONWEALTH oF PENNSYL v ® Y
500606 f 3

DEPARTMENT OF JUSTICE
. OFFICE OF CONSUMER ADVOCATE
WALTER W. COHEN Fourteenth Floor
Consumer Advocate Strawberry Square
Harrisburg, Pennsylvania 17120

December 22, 1980

G. Ronald Darlington, Prothonotary
Commonwealth Court of Pennsylvania
Sixth Floor; South Office Building
Harrishburg, PA 17120

. T .Re: Philadelphia Electric-Company . = - --"." 1 <
Pennsylvania Public Utility EETEPL
Commission No. 1415 C.D. 1980 -

Dear Mr. Darxlington:

Enclosed for filing, pursuant to Pa. R.A.P. 2154(b) and
2187(k), is the Consumer Advocate's designation for the reproduced
record -and proof of service of -said designation and its advanced text of
brief in the above~captionad matter. .

AR

SR ' Respectfully,

Craig R. Burgraff
Assistant Consumer Advocate

Enclosure
CRB/1bj S L
/103 - L SAEN

FOLDER

DOCKETED

.
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IN THE
COMMONWEALTH COURT OF PENNSYLVANIA

PHILADETPHIA . ETECTRIC COMPANY,

Pennsylvania Public Utility

Commi.ssion,

V.

- REPRODUCED’ RECORD™ - -=v &= S

L]

: o
:  No. 1415 C.D. 1980 O

,-.‘J"
i ]

- : D T 1“ i
Petitioner : L, NERION

e vt er e

Respondent

INTERVENOR CONSUMER ADVOCATE'S
DESIGNATTION. OF CONTENTS. COF . -

DEC 511580

PR S,

TO THE HONORABLE, THE PRESIDENT JUDGE AND JUDGES OF THE COMMONWEALTH

COURT OF PENNSYLVANIA:

Intervenor Consumer Advocate, pursuant to Rule 2154 of the

L

Pennsylvania Rules of Appellate Procedures, hereby designates the following

additional and expanded portions of the record 'in this proceeding for

inclusion in the reproduced record at No. 1415 Commonwealth Docket 1980:

1.

2.

Exhibits accompanying Direct Testimony of Dr. Shakow (Ca
Exhibits DS-A through DS-E).

Direct Testimony, including Exhibits, and Surrebuttai
Testimony of Dr. John Stutz (CA Statement No. 3, CA
Exhibit JS-4 and CA Statement No 3-A).

Exhibit provided by Mr. Weiss (CA Exhibit THW-6).

Testimony and Exhibit of Michael Arndt (CA Statement No.
5’ pp- 9_11.] CA E}(Ilibit M“l) -

Direct Testimony and Exhibit of George F. Markovci
(Trial Staff Statement GFM-1, p. 2, Trial Staff Exhibit
Nos. GFM-1A and 1B).

Direct Testimony of Dr. Birx (Trial Staff Statement DLB— -

1, pp. 13-20).
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7. Direct Testimony of Mr. Boonin and Ms. Barret {Trial
Staff Statement DMB/EMB-1) .

Respectfully submitted,

Craig R. Burgraff’ v =
Assistant Consumer Advocate

Dated: December 22, 1980
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IN THE
CAMONWEALTH COURT OF PENNSYLVANIA

No. 1415 C.D. 1980

PHITADETPHIA' ELECTRIC COMPANY,

Petitioner DECa] 1980
Ve
- b
PENNSYLVANIA PUBLIC UTILITY COMMISSION, _ LI
Respondent

BRIEF OF CONSUMER ADVOCATE

Petition for Review of the Order of the
Permsylvania Public Utility Commission
at R.I.D. 865

Craig R. Burgraff
Assistant Consumer Advocate

Martha W. Bush
Assistant Consumer Advocate

Office of Consumer Advocate

1425 Strawberry Square
Harrisburg, PA 17120

(717) 783-5048

DATED: December 22, 1980



1. COUNTER-STATEMENT OF THE QUESTIONS INVOLVED

A. Whether the Public Utility Commission properly exercised
its duty in balancing investor and ratepayer interests, based upon
substantial evidence, by finding excess capacity on Philadelphia Electric
Company's System and making a rate base adjustment based upon a
representative amount of generation, thereby removing ratepayer return
on a portion of PECO's generation, while at the. same time providing
that ratepayers would still be responsible for all expenses and

depreciation on that plant? Answered in affirmative below.

B. Whether the Public Utility Comm1ssmn properly struck

‘ testlmony as to the Salem No. 1 audit and carrled forward “a rate base A

adjustment on said unit from PECO's prior rate case at R.I.D. 438

.based upon principles of res judicata, where PECO had a reasonable

opportunity to litigate the issue in the prior case, the Commission's
determination in that case was based upon conditions and facts that
-.have not and"wi'lll not change, and its decision was quasr]uchmal in
nature? Answered in affirmative below.

C. Whether the Public Utility Commission's reductlon of
PECO's cash working capital for accrued interest on bonds was based

upon substantial evidence and followed recent legal precedent

established by Pennsylvania Court's? Answered in affirmative below.

for
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1I. SUMMARY OF ARGUMENT

In making its excess capacity adjustment, the Commission
properly exercised its discretion in balancing ratepayer and investor
interests. Pursuant to legal precedent, the risk of obsolescent or
non~useful generating capacity belongs to the investor regardless of
whether the initiai decision to construct or employ plant was prﬁden-t.
‘The removal of a return on certain invesiment representative of excess
capacity places that risk on investors. Ratepayers continued to pay all
operation and maintenance expenses, including fuel, and depreciation

expense for the plant representatwe of excess generatmg capacity on

the system. In finding excess capacn:y and ih maki -g‘the o basenz: .

adjustment, the Commission relied upon substantial evidence.

The Commission's decision is striking Company testimony as to
‘Salem No. 1 and carrying forward a rate base adjustment for said unit
from PECO's prior rate case at R.I.D. 438 was appropriate as based
upon prmmpleg of res judicata since PECO had a reasonable opportunity
to litigate thé: issue in the prior case, the Commission's determination
was based upon conditions and facts that have not and will not change,
.and its decision was quasi-judicial in nature.

The Commission's reduction of PECO's cash working cépital
requirement for accrued interest on bonds follows recent legal precedent

accepted by Pennsylvania Courts and was supported by substantial

evidence.



‘TIT1. ARGUMENT

A. The Public Utility Commission Properly Exercised Its Duty In
Balancing Investor And Ratepayer Interests By Finding
Excess Capacity On PECO's System And Making A Rate
‘Base Adjustment Based Upon A Representative Amount
Of Generation, Thereby Removing Ratepayer ReturnOn
A Portion Of PECO's Generation, While At The Same
Time Providing That Ratepayers Would Still Be
Responsible For All Expenses And Depreciation On
That Plant.

1. Commission, In Dealing With Excess Capacity on PECO's

System, Properly Exercised Legal Discretion Available To It.

A fundamental principle in utility regulation is the balancing

- of investor and consumer interests. The classic enunciation of this

- .

" precept was® stated by the United States’ Supreme  Court in -

Federal Power Commission v. Hope Natural Gas, 340 U.S. 591, 603

(1944): "The ratemaking process under the [ﬁatural Gas]) -Act, i.e.,
the fixing of ‘'just and reasonable' rates, involves a balancing of the
investor and the consumer interests.”

The ‘Pennsylvania Supreme Court recently affirmed this view
by deciding that the overriding principle governing the Pennsylvania-
" Public Utj_lityb Commission's performance of its duty is to determine just

and reasonable rates pursuant to Section 1301 of the Public Utility

Code, 66 Pa. C.S. 1301. Pennsylvania Public Utility Commission

v. Pennsylvania Gas and Water Company, Pa. (Slip Opinion
filed February 1, 1980, page 8). It elaborated as follows: |

There is ample authority for the proposition that
the power to fix "just and reasonable" rates imports
a flexibility in the exercise of a complicated
regulatory function by a specialized decision-making
body and that the term "just and reasonable” was
not intended to confine the ambit of regulatory
discretion to an absolute or mathematical formulation
but rather to confer upcn the regulatory body the
power to make and apply policy concerning the
appropriate balance between prices charged to
utility customers and returns on capital to utility

3



investors consonant with constitutional protection

applicable to both. (Slip Opinion, pps. 8-9).

The Advocate submits that the treatment of PECO's excess
capacity defined by the Commission -as capacity ;over and above that
necessary to meet.peak demand plus that capacity to insure that there
is a margin to allow for day-to-day variations in the operating condition
of installed generation (page 10, May 9 Order), by the Commission was
based on socund, substantial evidence, effectuatéd a sharing between
investors and ratepayers based upon sound regulatory principles, and
‘was ﬁot in violation of law.

Before- analyzifig the legal challenge ‘to the ‘exercise of “the
Comnﬁssion's discretion, i£ is importaht to review the May 9, .1980 Ord.er ‘
to determine what the Commission did in balancing the investor and
ratepayer interests and, even more importantly, what it did ﬁot do.

Six witnesses testified as to load forecasting and excess
capacity in RID 865. Dr. Stutz of Energy Systems Research Group,
lInc., testified. ,O.I'l behalf of the Consumer Advocate's Office, and

¥

presented a ‘detailed load forecast CA Statement No. 3 and 3-A, Ex.

d5-4, R. . Dr. Birx of the Commission Trial Staff testified to
excess _capacity and reéommen ded a rate base adjustment. Staff
Statement DLB-1, R. . Mr. Boonin and Ms. Barret of the

Commmission Trial Staff testified as to excess capacity and recom.mended-'
a revenue adjustment. Staff Statement DMB/EMB-1, R . Dr..
Shakow, also of ESRG, on behalf of the Consumer Advocate's Office,
presented a detailed study evidencing that PECO could reliably serve
its customers with its generation mix with a 14-22% reserve -capacity
margin over peak CA Statement No. 4 and 4-A, R. . Finally,

Mr. Weiss of Hess & Lim, Inc., testifying for the Consumer Advocate's



Office, recommended that certain plant representative of a level of
excess capacity based upon Dr. Stutz and Dr. Shakow's work be

removed from rate base. CA Statement No. 5, pp. 6-18, CA Exhibit

THW-6, R.

The Commission essentially accepted the testimony of Drs.

Stutz and Shakow and Mr. Weiss. It used the peak load forecast of

Dr. Stutz and the reliability criterion of Dr. Shakow which resulted m

excess capacity of 748 megawatts using the mid-range of Dr. Shakow's

14-22% reliability criterion. The Commission also accepted Mr. Weiss'

_ methodology of idenijf-ying plants as representative of _the excess

.

capacity on the basis of the least economical units and identified those

plants as Chester 5 & 6, Richmond No. 9, Barbadoes No. 6 & 8 and

Southwark Units 1-6. The dollar amount eliminated from rate base was

arrived at by totaling the depreciated original cost of said units (pp.

11-14 of May 9 Order).

The Commission did not retire any of the plants selected as

representative of excess capacity, it still allowed PECO to recover its
operatif)n and 'maintenance expenses, fuel stocks, ete. associatgd with
those plants fr_om ratepayers, and it continued to allow PECO to recover
annual depreciation expense on those plants from ratepayers. (pp.

14-15 of May 9 Order). Stated simply, the sharing adopted by the

Commission imposed upoﬁ ratepayers the burden of paying all operating

expenses of the plants chosen as representative of the excess capacity
on the system and the burden of bearing the return of the investment,
i.e., depreciation. The burden placed upon investors was the bearing'
of the return on investment since depreciated original cost was removed

from rate base for the plants chosen as representative of excess
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-capacity on PECO’'s system. The principal applied was essentially tﬁat
ratepayers should not have to pay a return on plant representative of
capacity in excess of reserve needéd to generate their needs, since that
risk properly belongs to investors.

PECO challenges, as a legal matter, the Commission's decision
principally on two grounds.

The first ground is that the investment in the plants at issue
was prudent when made and that this standard alone dictates. that no
rate base treatment can be afforded 'for excess capacity. Second, the
Company argues that the amount of plant representmg excess capacity
 will be useful in the future and, hence no rate base deductlon can be:.
properly made.

The Advocate submits that the Company's arguments fail
based upon legal precedent..

Initially, a prudent/imprudent management test applied at the
.time of the .cﬂlecision by the utility to construct or employ particular
plant would efféctively negate any discre.tion on the part of the Public
Utility Commission in this area. It would effectively insure that
ratepayers would bear all the risk in any situation of overexpansion
wheﬁ the expansion appeared prudent at the time. Courts and
commissions have c1ear1§ rejected this legal premise and have held that,
even if an investment rﬂay have been prudent when made, the investor

bears the risk of obsolescense or non-usefulness.



Three early cases la-ying the foundation in the area were

St. Joseph Stock Yards v. United States, 11 F. Supp. 322 (1935),

Wisconsin Telephone Co. v. Public Service Commission, 237 N.W. 122,

232 Wise. 294 (1939), and San Diego Land and Town Company V.

Jasper, 189 U.S. 439, 23 S. Ct. 571, 47 L.Ed. 892 (1903). The
District Court, in St. Joseph. stated:

The matter of including or excluding land or
property held for business expansion in the rate
base is the matter of who-the ratepayers or the
Company-shall carry property which is not being
used to produce the service paid for by the rate.
Obviously, it may be proper and good business
judgment may sometimes dictate provision for future
expansion of the business. It is equally clear that,
so far as the present ratepayers are concerned,”
there must be a limit to the extent to which they
can be compelled to pay for providing possible
future facilities for future business. While a broad
power and discretion must be left undisturbed in
company management, yet, even as to expenditures
directly entering into the present service for which
the now customer pays, this discretion is not
beyond control. (page 329).

The Court in Wisconsin Telephone, supra, stated that the

utility was the proper repository of the burden of an unreasonable
extension Qf its plant and the risk that portions of it prudently
acquired may become obsolete or not useful. (237 N.W. at 158). That
Court found excess plant where the Company had argued that its plaxit
was reasonably and properly provided at the time, i.e. prudent
investment at the time, and it appeared the excess could be .traced to
the depression. A similar case in point, also with the depression as‘

the focal point of an excess, is Southern Bell Telephone & Telegraph

Co. Public Service Commission, 174 So. 180, 187 La. 137 (1937),

wherein the Court held that a deduction in rate base for excess plant

on account of an ecomonic depression was warranted since investors in



public utilities have no right to expect the public to underwrite their
investments. It should be remembered that depressed actual demand
over anticipated demand is a main factor in the excess capacity present

in PECOQO's case.

The United States Supreme Court, in San Diego Land

and Town Company, posited:

If a plant is built, as probably this was, for a
larger area than it finds itself able to supply, or’
apart from that, if it does not, as yet, have the
customers contemplated, neither justice nor the
Constitution requires that, say, two thirds of the
contemplated number should pay a full return.

The - statute of California no  doubt  was

contemplating’ the case of waterworks fully occupied A

within the area which they intended to supply. It
hardly can have meant that a system constructed
for 6,000 acres should have a full return upon its
value from 500, if those were all that it supplied.
At all events, we will not be the first to say so.
If necessary to avoid that result, we should assume
that only a proportionate part of the system was
actually used and useful within the meaning of the
statute. '

If the original company embarked upon a great
speculation which has not turned out as expected,
more modest valuations are a result to which it must
make up its mind. (189 U.S. at pps. 446, 447).

More recent cases standing for the identical propositon are

Fern Lake Company v. Kentucky Public Service Commission, 357 S.W.

24 701, 704, 705 (1962); Terra Utilities, Inc. v. Public Service

‘Commission, 575 P.2d 1023, (1978); "Public Service Commission v.

Montana-Dakota Utilities Co., 100 N.W. 2d 140 (1959); and

‘Pacific Telephone &Telegraph Company v. Public Utilities Commission,

401 P.2d 353, 44 Cal. Rptr. 1 (1965). Illustrative of these decisions is

the Court's statement in Montana-Dakota Utilities, supra at 150:




We believe the evidence is all but conclusive that
the excessive size of the pipeline proposed from the
Signal plant at Tioga te Minot is not necessary to
serve the communities proposed and not at the
present actually to be used nor be made useful for
the purpose of rendering its public service to Minot
and the intervening communities. It may be a
prudent investment to provide for possible future
growth by expansion into other and new
communities to the east at some future date
providing sufficient gas is made available. The
anticipated patrons o©of the Company wunder the
present proposal cannot be burdened in order to
provide for possible needs of other patrons in other
communities sometime in the future.

In like fashion, state utility commissions have found excess

~capacity in situations where there was no imprudent management at the

" time of ~construction or addition and, in " the inte}'eét: of balancing =~ "

consumer and investor interests, made adjustment therefore.

In Re: Northern States Power Company, 32 P.U.R. 4th 58

(1979), the Minnesota Public Service Commission dealt with the question
of the Company's peak shaving facilities where excess capacity existed.
The investmen;f: 'in those facilities was prudent when made, the shavers
could be utﬂized by 1985 to provide service to ratepayers, and a
portion of. the peak shaving facilities was currently used and useful.
The .(.J_c.)nipany in that case made many of the arguments posited in this
case by PECO. The Commission ‘upheld an adjustment which found a
portion of the peak shavers as excess capacity and noted, in referring
to an earlier opinion: -

In summary, the Commission found the "used and
useful” test to be the proper standard for
evaluating the rate base of a Minnesota utility. It
found that rate base items must be truly available
to its ratepayers generally, not just to a few
contract customers. The Commission concluded that
only plant that would be imminently wused could
justify an exception to the ‘"currently used"
standard. Further, the Commission noted that
investors must bear some of the risks of a utility's
business operations.



All the reasons relied upon by the Commission in Re
Northern States Power Co. (1977) Docket No.
G-002/GR-76-3627, are fully applicable here.

The Commission continues to reject the '"prudent
management decison" test as sufficient grounds for

inclusion of plant in rate base.... The prudence of
the decision to build the plant is ' simply not
dispositive. .... The fact remains that the

capacity is not presently serving the public, and
the public is therefore not to be burdened with
paying a return on plant not useful to them. (page
72). '

The position of the New York Public Service Commission is

identical. In Re Niagara Mohawk Power Corp., _16” P.U.R. 4th; 317, _

328, 329 (1976), that Commission stated, in a factual situation -
containing similarities to the one at hand:

There is little argument that the company's initial
decision in 1870 to construct this plant was
prudent. On the basis of estimates made before the
1873 oil embargo Oswego No. 5 was needed to meet
expected peak loads in the winter of 1975. The
decline in load growth, which resulted from both
conservation and reduced industrial activity, has
now-with the benefit of hindsight-brought that
decision into question.

Although the eventual need for this plant has been
established to our satisfaction, we are concerned
with the burden placed on present ratepayers by
that portion of the facility that is now in excess of
the system requirement.

Construction of generating plants involves
substantial lead times during which changes in
economic conditions may result in the company
having capacity in excess of its optimum objective.
While this does not demonstrate imprudence, neither
does it mean that the burden of picking up the
fixed charges associated with the plant should be
placed entirely on present ratepayers.

10



Finally, the principle that ratepayers should not be required
to pay excessive rates on unnecessary plant not used and useful was

recognized in two of the cases cited by PECO. See State ex rel.

Utilities Commission v. General Telephone Company of the Southeast,

281 N.C. 818, 189 SE 2d 705, 727 (1972); and State ex rel. Utilities

Commission v. Mebane Home Tel. Co., 257 S.E. 24 623, 633 (1979).

PECO's second argument, namely that the plant will be useful
in. the future, begs the questions. In 1980, based upon PECQO's own
load forecast, which was not accepted by the Commiésion, };he fé:serve-
level was 31%.‘ In 1981, again using PECO's load foré'casvt, th.ef reserve
was 28%. See PECO Brief, p. 13. Given Dr.. Shakow's average
reliability criteria of 18%, as accepted by the Commission, the excess
capacity levels on the system breakout at 13% and 10% respectfully.
Since the life of the rates set in‘R.I.D.‘ 865 can be e.xpected to last
only until approximately May of 1981 given the Company's pending rate
request in R..'I.D. 225, whose suspension pericd ends in Apﬁ, 1981,
one need not go much beyond 1980 as a .period in which to judge
whether the plant at issue will border on being useful fbr rate base
purp.o's.e's. It clearly does not.

PECO also raises a red herring of its own creation,. namely
‘factual data concerning the operation of the plants used as a
representative measure of excess capacity on the system.

As noted earlier, the Commission did not retire those units, it
allowed operation and maintenance expense, including fuel, to be
recove‘r‘ed from ratepayers, and it allowed depreciation expense on those
units to be recovered from ratepayers. It simply used those plants, as

the least economical based upon heat rates and proposed retirements, as

11



a representativé measure of the excess capacity on the'system. This
measure simply was used to determine what portion of return on the
system should not be paid by ratepayers, since that risk is attendant
on investors. It represents a reasonable and supportable shafing
between ratepayers and the investor and supplies a reasonable measure |

for purposes of a ratemaking adjustment. The Commission exercised its

discretion in the same manner in Pennsylvania PUC wv.

Pennsylvania Power Co., 27 P.U.R. 4th 426, 437 (1980), and, as this

Court has noted, in the area of adjustments to rate base, the

Commission has wide. discretion. ~~UGI Corp. v..Pa. P.U.C., 49 Pa.’

Cmwlth. 69, 410 A.2d 923, 929 (1980). See also Duquesné Light

Co. v. Pa. PUC, 174 Pa. Super. 62, 69-70, 99  A.2d 61, 69 (1953).

The Commission did not base its adjustment, nor did Mr.
Weiss, on the alleged affects and cost/benefit analysis of an actual
retirement of these units. By arguing from this basis as to limited use
of the plant's';at issue, usefulness measured by retirement costs and
potential replacément power costs, and the effect of actual retirement of
said ur_ﬁts, as PECO does in its Brief, the Company simply sets up and
knocks C:lOWn its own straw man.

PECO, in substance, is posturing an 'arg*ument- that states
that -actual retirement i_s the only <acceptab1e exercise of the
Commission's jurisdiction in the area of excess capacity. The cases
cited ahove belie that inference, see for example Re Niagara'

Mohawk Power Corp., supra, which involved an exXcess capacity

adjustment for a plant that was in operation; Re Northern States

Power Company, which involved, in part, peak shaving facilities that

were available for customer use but in excess of design requirement;

12
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and Terra Utilities, where the excess portions of the system

transported water.
The Commission has discretion to effectuate a sharing of the

burden where rate base is concerned. Indeed, this Court, in UGI,

supra, recognized this by upholding the Commission's allowance to UGL

of $6.5 million in expenses for exploration and drilling but not a rate
base claim for $1.2 million for the cost of dry wells. Fundamental law
requires no particular theory or method to be used in determining a

rate base, provided the resulting rates are not confiscatory. Boston

Gas Company v. Department of Public Utilities, 2324 N.E. 2d 372, 376 . .'

(1975).

In summary, the Commission exercised sound discretion in its

finding and treatment of excess capacity. It effectively balanced
ratepayer and investor interests concerning excess capacity on. the

system in conformance Pa. P.UC. v. Pennsylvania Gas & ‘Water; supra.

- PECO's positons would effectively prevent the Com.mission from fulfilling

its legal duty. The Commission's decision must stand.

2. The Commission's Determination of Excess Capacity

On PECO's System, And Its Selection of A Rate Base Adjustment

Representing Said Excess, Was Supported By Substantial Record

Evidence and Should Not Be Disturbed.

PECO has argued that the Commission, in finding excess

generating capacity on the Company's system and making a rate base

adjustment thereon, erred in not accepting the evidence offered by it
and did not have substantial evidence before it to make such a

decision. The Company's argument is without merit.

13
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Prior to the adoption of Section 704 of the Administrative
Agency Law, 2 Pa. C.S. §704, effective June 27, 1978, judicial review
of Public Utility Commission decision's was predicated upon Section 1107
of the Public Utility Law, Act of May 28, 1937, P.L. 1053, as amended,
66 P.S. 1437. That statute required that a "lack of evidence" was
necessitated to overturn a Commission decision: The Commonwealth

Court stated the test iIn Philadelphia Suburban Transportation

Company v. Pa. PUC, 3 Pa. Cmwith 184, 189-191 (1971):

In a recent opinion of this Court in the case of
York v. Pennsylvania PUC, 3 Pa. Commonwealth Ct.
. 270, this Court set forth its scope of review in
appeals: from: adjidications of the PUC. We said.
there: : : T .

"Section 1107 of the Public Utility Law....
provides: " ..The order of  the
Commissionn shall not be wacated or set
aside either in whole or in part, except
for error of law or lack of evidence to
support the findings, determination, or
order of the Commission, or wviolation of
constitutional rights..."

Our authority to overrule an order of the
Commission is limited. We may not
disturb such an order except for errors
of law, lack of evidence to support a
finding, determination or order of the
Commission, or a violation of
constitutional rights... Likewise, we may
not exercise our independent judgment on
the record or resolve conflicting
evidence. Pittsburgh Railways
Company v. Pennsylvania Public Utility

Commission, 1898 Pa. Superior Court, 415,
182 A.24 80 (1962). Our inquiry is
directed to whether there is substantial
evidence to support the Commission's

action. Pittsburgh and Lake Erie
Railroad Company v. Pennsylvania
Public Utility Commission, 170 Pa.

Superior Court, 411, 85 A.2d 646 (1952).
Substantial evidence means such relevant
evidence as a reasonable mind might
accept as adequate to support a
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conclusion. Pennsylvania State
Board of Medical Education and

Licensure v. Schireson, 360 Pa. 129, 61
A.2d 343 (1968). Substantial evidence
has also been said to mean evidence
affording a substantial basis of fact from
which a fact in issue can reasonably be
inferred. Substantial evidence is
synonymous with competent and relevant
evidence having a rational probative
force. In Philadelphia Surburban
Water Company v. Pennsylvania Public
Utility Commission, 425 Pa. 501, 229 A.2d
748 (1967), it was held that in view of
Section 1107 of the Public Utility Law of
1937, the Pennsylvania Public Utility
Commission's exercise of its discretion
must be accepted by the courts unless its
action is totally without support in the _

record, or is based on an error of loaw = 3T T H

or i5 unconstitutional,” We again hold -
that these statements describe our scope
of review of PUC adjudications.
This test as to evidentiary review was applied as a lack of

evidence standard. See Springettsbury v. Pa. PUC, 5 Pa. Cmwlth.

102, 104-105 (1972), Lower Paxton Township V. Pa. PUC, 13 Pa.

Cmwlth. 135, 139 (1974), and Keystone Water Co. v. Pa. PUC, 19 Pa.

Cmwlth. 292, 299-300 (1975).

) The Administrative Agency Law test is one of "substantial
evidence”. " However, in applying the new act to the Public Utility
Commission, Commonwealth Court has apparently not altered its judicial

review test. In Mobil fone of Northeastern Pennsylvania, Inc.

v. Pa. PUC, 40 Pa. Cmwlth. 181, 184, that Court noted that the test
under 2 Pa. C.S. §704 was lack of evidence to support the findings. '

Regardless of whether the "substantial evidence"™ test is
viewed as being one of any support at all in the record or one of such..
relevant evidence as a reasonable mind might accept as adequate to
support a conclusion, the Commission clearly had sufficient relevant,
competent evidence upon which to base its decision.
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As noted earlier, Dr. BStutz performed a comprehensive,
independent load forecast which was methodologically sound. C.A.
Statement No. 3 and CA Exhibit JS-4, R. . He also filed rebuttal
testimony to Company witness Hoch's criticisms. CA Statement No.
3-A, R. . Dr. Shakow performed an independent analysis of

PECO's generation planning and reliability criterion to serve its load.

CA Statement No. 4, R. He also filed effective rebuttal
testimony to Company witness Kasum. CA Statement No. 4-~A,
R. . Alse, Mr. Weiss filed tes,timoriy as to the proper

methodology‘ to be used in arriving at a rate base dedulc_:tion
._representati-ve: of excess 'capa(':ity. 0;1 -the system CA Statement N05,
pp. 6-19, Exhibit THW-6, R. |

PECO has, in its Brief in this matter, simply iterated its
testimony and arguments in the rate case. This testimony and the
arguments -attendant thereto were considered by the Commissior; in
R.1I.D. 865. No clearer evidence of this fact can be presented than
Appendix D and E attached to PECO's Brief in this matter. Appendix E
is little more than portions of the Company's Brief before the
Commi.s-sion.

Much of the alleged errors in the testimony enumerated by
PECO was rebutted in C.A. Statements No. 3-A and 4-A, R.
Said rebuttal responds cogently to the "errors" alleged by PECO, and
the Advocate would simply direct the Court to that testimony.

The quality of PECO's review of the record evidence is
demonstrated by its statement, at pages 33 and 34 of its Brief, that

‘Dr. Shakow "admits" that the analysis as to the reliability criterion of

14-22% is in error.
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Initially, a reading of page 15 of the May 9, 1980 Order
indicates that the Commission accepted the Administrative Law Judge's
conclusions as to a Limerick investigation based principally on legal
grounds, i.e., prospective ratemaking adjustments would be only
advisory to a future Commission, construction should not be ordered to
be terminated, the Commission should not interfere with respondent's
management by exﬁressing approval or disapproval of accelerated
construction for this project. That order in no way evidences PECO's
view that the Commission rejected Dr. Shakow's factual analysis as to a
_proper reliability criterion, or that thg reliability ”cr:ﬁéerion_ nis_
| necessarily tied ‘to the decision as to the efflzc_:acy' of completmg L]memck o
in the mid to late 1980's. As the Advocate argued to the Commission,
even if one assumed a reliability criterion of 30%, that does not, by
definition, assume that one particular plant, i.e. Limerick, is required
to meet that criterion. |

Secohd, PECO again bootstraps its own assumptioz;s as proof
of Dr. Shakow's f'adm-ission." Cases 2 and 8 in Table VI, C.A.
Statement No. 4, R. , were premised upon PECO plant cost
assumptions which understated the capital costs att:andant with nuclear
construction and seriously overestimated the assumed capacity level for
a new nuclear unit based upon the statistical history of experienced
levels. C.A. Statement No. 4, pp. 19, 2la, 36-38, 42, 44-52, Exhibit
DS-D, R. . PECO's analysis, therefore, is composed of a faurlty.
assumption as to the Commission's view of Dr. Shakow's testimony as a
whole .which enables it to "prove" an alleged error relying'on its own
assumptions. The two principle points in the costing analysis were
these two assumptions, and the Company did not rebut the Advocate's
evidence as to these two points.

17



In essence, PECO is asking this Court to substitute its own

judgment for that of the Commission. This clearly violates Philadelphia

Suburban Transportation Company, supra. See also State ex

rel. General Telephone Company of Midwest v. Public Service

Commission, 537 S.W. 2d 655, 664 (1976). As this Court noted in

Lower Paxton, supra at 139: "We may not indulge in the process of

weighing evidence and resolving conflicts in testimony."™ The Supreme

Court of Idaho stated the principle thusly in Idaho Underground Water -

Users Ass'c. v. Idaho Power Company, 404 P. 2d 859, 867 (1965):

. The: most-favorable view of aﬁpellant'..s cohtenti(_)n is__j‘_'_f‘:- i
- that”at best it has presented a possible- conflict'in — -= “-* . "

the record. This, however, is insufficient to.
justify this court in saying that as a matter of law
the Commission erred in its determination of this
aspect of the rate base.

A review of thé record clearly indicates that substantial
evidence existed upon which the Commission could, and did, properly
exercise its discretion concerning ‘excess capacity. The fact that the
‘Company simply .does not think the decision is right does not overcome
the legal evideﬁtizlry standard for review.

B. Public Utility Commission's Decision To Strike Testimony
As To The Salem No. 1 Audit, And To Carry Forward A
Rate Base Adjustment In Said Unit From PECO's Prior Rate

" Case (RID 438) Was Appropriate Based Upon Principles

Of Res Judicata, Since PECO Had A Reasonable Opportunity
To Litigate The Issue In The Prior Case, The Commission's
Determination Was Based Upon Conditions And Facts That
Have Not And Will Not Change, And Its Decision Was
Quasi-Judicial In Nature.

The rule or principle of res judicata is set forth in the

Restatement of the Law, as follows:

Where a reasonable opportunity has been afforded
to the parties to litigate a claim before a court
which has jurisdiction over the parties and the
cause of action, and the court has finally decided
the controversy, the interests of the State and of

18
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the parties require that the wvalidity of the claim
and any issue actually litigated in the action shall
not be litigated again by them.

Restatement of the Law of Ju_dgments, §1(1942). This principle is
based upon the public policy of putting an end to litigation and applies
not only to what was litigated, but also what could havé béen litigated.
The U.S5. Supreme Court so stated,.as follows:

It is a finality as to the claim or demand in
controversy, concluding parties and those in privity
with them, not only as to every matter which was
offered and received to sustain or defeat the claim
or demand, but as to any other admissible matter
which might have been offered for  that

‘. ._....+ _ - purpose... . Supreme Court in Cormwell v: . . -“...7 ..
TEREST . o County-of Saes, 94-'U.S. 351, 352-3,. 24-L. Ed. 1955 v
876). . S

The test in determining whether the doctrine applies is whether the
particular decision was judicial in its nature and effect and not the

mechanics of the proceeding. Mulcahy v. Public Service Commission, 101

Utah 245, 117 P. 2d 298 _(1941).

The ‘relason for the rule that judgment rendered on the merits
is conclusive .&-as to all matters which were and which might have been
decided is the public policy requirement that a single controversy
capable of being completely determined m one proceeding be ended by
the judgment in that suit and shall not become the subject matter of

subsequent litigation. MecIntosh v. Wiggins, 123 F. 2d 316 (8th Cir.

1941), cert. denied, 315 U.S. 815.

The public utility commission once -concluded that certain
imprudent and unreasonable construction management practices resulted
in unﬁecessary costs of Salem Nuclear Generating Unit in the amount of
$10.5 million (out of PECO’'s $287 million share of the plant). The issue

in the instant proceeding then becomes whether this general principle
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as to judgments applies to that finding and conclusion. In accordance
with the above-cited cases and authority, the determinants are whether
reasonable opportunity to litigate the issue was afforded the parties and
whether the determination was judicial in its nature and effect.

A review of the case law supports the view that the principle

of res judicata is not applied to administrative decisions which are

legislative and which involve resolution of issues that are based on
facts and conditions that vary with time. The inapplicability of the res
judicata doctrine arises out of the public policy interest in allowing:

» administrative bodies to address new facts and conditions as they

" develop . and change, i, " overall ra;e lex‘réi. ‘Aj‘-é.ésreciaﬁqn—" -rafé_;"'}'_ 1
valuation of property. In the instant proceeding the Commission's prior
determination of mismanagement at the Salem construction site was based
on facts and conditions that have not and will not change. Furthei‘,
the determination was quasi-judicial in nature in that it adjudicated
rights and reégonsibﬂities of the consumers and the management of
PECO after a full hearing.

PECO.'.S_ claim that it did not have an opportunity to fully
litigate the issue must be rejected as without merit and ﬁntimely.
Parties are allowed to relitigate issues only for newly discovered
evidence. PECO has had full opportunity to litigate this issue. The
Company could have and should have requested more time to file
additional testimony if it so desired. What PECO really wants is a
"second bite of the apple.” PECO does not even allege, nor could it,
newly " discovered evidence. .No valid reasons have been offered to

counterveil the public policy of putting an end to litigation.
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The Company also argues it did not have ‘time to respond to
the audit, that it was misled by the earlier presented chapters into
thinking the audit was complimentary and that it had no recourse, at
the time of the last proceeding, other than to present cost comparisons
instead of rebutting the substance of the audit. Thesé arguments are
without merit and were never raised in the first proceeding.

Contrary to what the Company claims, early chapters of the
the audit were not "highly complimentary" of PSE&G. The auditors did
.include . reviews of how PSE&G performed well in certain areas,

However it also cr1t1c1zed certam practlces that were the subject of the

_..,_.,-‘..;"“ T, e -

overall adjustment. PECO knew about the aud;t Y Febmary- and;'

",n —)""

received chapters that dealt with nine areas of construction management
as early as March and continuing through April, 1878. PECO had ample
opportunity to know the substance of the specific criticisms and rebut
them in the manner they have now attempted to_do with the Mallard
testimony . Further, the summary chapter--which summarized and
highlighted s.p(_eéifi-c areas addressed in the nine chapters and quantified_ '
the dollar savings-~was available in May, 1978. Cross-examination and
the Company rebuttal were not until late June. If a montil and more
was not adequate time for preparation, the Company could have so
stated at that time and requested an extension. Apparently, the
Company thought its rebuttal testimony, its cross-examination of .thé
auditors and its arguments in briefing would be sufficient to win the
issue before the Commission. The Company was wrong. All of these
arguménts reduce themselves to one: the Company would like an

opportunity to relitigate the issue.
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PECO argues that it should be given the opportunity to
address the Commission "chosen standard" which presumably is the
reasonableness of . the construction practices as contrasted to cost
comparisons that the Company relied on in the last case. PECO seems
to imply that they had no way of knowing in the last. proceeding that
they should present this additional evidence. These arguments are
without merit. [Contrary to what PECO claims, the Commission did not
find PECO's cost comparisons of nuclear plants persuasive but rejected
them as unreliable. . The Commission stgted

While such comparable ex}iderl—ce- s‘ubmitged by -t-i-ie,
s Company s -hass some. probative.s value; : it is-- nét: off
suffictent—weight” to: override’ the: TB&A  evidence:-
Such comparisons do not reflect the unique costs of

environment protection, labor and other variable
aspects of building a particular nuclear plant.

Pa. PUC et al. v. Philadelphia Electric Company, R.I.D. 438 (mimeo at

17) December 28, 1978.]1 With full opportunity to litigate as it thought
best, the Comp:'iny presented certain testimony to rebut the audit. The
Commission fojlu'};c'i’it unpersasuve. Now PECO wants another chance to
relitigate thi;. i'ssue. This is an insufficient basis to override
application of res judicata. The interest in repose and finality should
not be overriden simply in order to give PECO a chance to try to make
a better presentation than it did in the prior proceeding when it had
full oppertunity to do so then.

Neither Pennsylvania or any other jurisdiction's éase law

supports PECO's position on this issue. While it is often said by the

Court . that orders fixing rates are not res judicata, Duquesne Light

Company v. Pa. P.U.C., 176 Pa. Super. 568, 107 A.2d 745, 749

(1954), this principle is not without limit. See, West Penn Power Co.

v. Pa. P.U.C., 174 Pa. Super. 123, 100 A.2d 110(1953). The cases in
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which it has been held that res judicata does not apply involve

determinations of rate issues that are based on changing conditions.
In many of these cases challenge is made to the Commission's
fair walue determination. As the Court stated in Pa. PUC v.

Pennsylvania Gas and Water Company, 19 Cmwlth. Ct. 214, 225, 341

A.2d, 239, 246-47, (1975):

. The Commission's responsibility is to
determine fair wvalue as of the end of the test
period used in this rate case. What may have been
fair wvalue at another time is not necessarily fair
value 15 years later.

A fmdmg of fair- value depends on. cha.ngjng amables, i.e. -'economlc .
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~onditions, rates- of ‘inflatiorr; recessions, technologlcai developments,
and many other factors. In referring to the lack of f]'_nality of a fair
value determination, the Court in a subsequent ;iecision stated that "the
law contemplates a re-examination of these '[fair value z.mdl rate of
return] matters as conditions change [Citations omitted].” [Emphasis

added]. Pennsylvania Gas and Water Company v. Pa. P.U.C, 33

Cmwlth. Ct.‘i_’14§, 156, 381 A.2d 996, 1003 (1977). The law
contemplates 'no such re-examination of construction management
practices engaged in during a definitive historic time period.

- Another rate determination that is based on chang,;ing
technologies and plant lives was involved in the Commission's refusal to
follow its earlier findings in the area of accrued and annuai
‘depreciation. Pennsylvania Power and Light's challenge to this was
rejected by the Court on the ground that the prior Commission decision

was not res judicata. Pennsylvania Power & Light v. Pa. P.U.C., 10

Cmwlith. Ct. 328, 311 A.2d, 151 (1973). Again, the issue of rate -of .

depreciation is an issue that varies with time and the resulting
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