every case. The demands of PECO's customers change from
year to year, and so do the reliability of PECO's units, the
availability of power from other PJM pool utilities, and the
status of the construction of new units.

PECO's position that res judicata never applies in
rate cases is a resurrection of the old and discredited
principle that res judicata never applies in administrative
cases. That principle has been abandoned for administrative
cases 1n general.

When an administrative agency is acting

in a judicial capacity and resolves dis-

puted issues of fact properly before it

which the parties have had an adequate

oppertunity to litigate, the courts have

not hesitated to apply res judicata to

enforce repose.

United States v. Utah Constructicn & Mining Co., 384 U.S.
394, 422 (1966} {citations omitted).

There is no good reason to apply the outmoded principle

generally to all issues which might arise in a rate case.

It does not matter whether the Commission acts
legislatively or judically in setting rates. The Public
Utility Code provides all of the safeguards of a judicial
proceeding, including a code of ethics for Commissioners
and judges (66 Pa.C.S. §319), separation of the Law Bureau's

prosecutory and advisory functions (66 Pa.C.S. §308(a)), and




the prohibition of ex parte contacts (66 Pa.C.S. §344(c))..
Instead of looking at the historical precedent distinguish-
ing legislative and judicial decisions, the question at hand
should be answered in terms of the policy of res judicata.
The policy question is whether this issue is an appropriate
issue to lay to rest with finality. The Commission submits
the answer is yes,

PECO alsoc asserts that it did not have the full
opportunity to litigate this issue in R.I.D. 438 because it
did not have time to present a witness from the co-owner of
the plant (Brief at 38, n. 18). PECO asserts that it could
not fully respond to TB&A witnesses because PSE&G {the co-
owner) perscnnel were not avallable to PECO between late May
and June 29, 1978 (Brief at 52). There are two answers to
this contention. First, as pointed out by ALJ Klovekorn in
his December 10, 1979 Order, the proffered testimony in this
case did not differ substantially from the testimony received
in R.I.D. 438. PECO was therefore not prejudiced by the
absence of PSE&G personnel. Independently of the doctrine
of res judicata, the Commission is empowered to exclude
irrevelant, immaterial or unduly repetiticus evidence. 66
Pa.C.5. §332(b).

Secondly, PECO made no attempt to postpone the
closing of the record in R.I.D. 438 to permit the intro-
duction of further testimony rebutting the TB&A findings.

See ALJ Klovekorn's December 10, 1879 order at 9-10 (R. 32a-33a).

- 18 -




PECO's excuse in this case is that it decided it wanted the
case in R.I.D. 438 closed sooner so that it could get its
rate increase more gquickly (PECO Brief at 52, n.23). 1In
R.I.D. 438, as noted by ALJ Klovekorn (December 10, 1979
Order at 9-10; R. 32a-33a), PECO also stated that it chose
not to ask for a delay because of what PECO felt to be the
lack of substance in the TB&A findings. The failure to ask
for time to present additicnal witnesses was therefore
obviously a tactical decision. 1If a party chooses not to
ask for time to present a witness, it should not be permitted
later to cry foul when the issue is resolved against it. If
that issue is one which is suitable for the application of
res judicata, the party is not entitled to another bite of
the apple. The doctrine of res judicata kars the further
raising of not only the issues actually raised, but also the

issues the party could have raised. Fleming v. Strayer, 367

Pa. 284, 80 A.2d 786 (1951); Wallace's Estate, 316 Pa. 148,

174 A. 397 (1934).




-

III. THE COMMISSION PROPERLY REDUCED PECOQ'S
CASH WORKING CAPITAL REQUIREMENT BY
THE FUNDS COLLECTED FROM RATEPAYERS IN
ADVANCE OF PECO'S LONG TERM DEBT INTER-
EST OBLIGATIONS.

This issue is before this Court for the fourth

time. In UGI Corp. v. Pennsylvania Public Utility Commis-

sion, Pa. Commeonwealth Ct. , 410 A.2d 923, 930

(1980), counsel argued that because interest is part of the
return allowance, it is therefore the property of the com-
pany. Counsel for UGI also argued that the precollection of
interest should not be considered when the lag in collection
of depreciation is not (No. 2242 C.D. 1978 and No. 2246 C.D.
1978, Brief for Petitioner at 51-52). These arguments are
being made once again (PECO's brief at 62, 63) and should be
rejected again as they were in the UGI case.

In Peoples Natural Gas Co. v. Pennsylvania Public

Utility Commission, Pa, Commonwealth Ct. , 415 A.24

937, 939 (1980), counsel for Peoples Gas Company (who is

counsel for PECO in this appeal) argued that debt interest
accruals belong to the company and therefore should not be
considered as an offset to working capital, the same argqu-
ment raised in the UGI case (No. 2749 C.D. 1978, Brief for
Petitioner at 28-29). Counsel alsc raised the argument,

which is again made in the case. at hand, that bond interest
is collected in arrears because a bond issue is not recog-

nized until a subsequent rate case {(No. 2749 C.D. 1978,
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Brief for Petitioner at 31-32). As in the case at hand, the
argument by Peoples Gas Company was based on the testimony
of a utility witness that interest is collected in arrears.
These arguments were rejected by this Court. Said the
Court:

However, a determination of a public
utility's cash working capital needs
depends upon the factual situation
presented by each case, Pittsburgh v.
Pennsylvania Public Utility Commission,
370 Pa. 305, 88 A.2d 59 (1952), and
necessarily therefore requires the ex-
ercise of sound Commission discretion
as the particular facts warrant,

"To the extent that the customers are
providing revenues before the utility
pays its costs, the investors are not
supplying the funds to carry on.”
Pittsburgh, supra, 370 Pa. at 309, 88
A.2d at 62. The Commission's decision
to disallow this amount is supported
by the evidence and will remain. undis-
turbed. The ultimate requirement 1is
of course that the utility have ade-
quate funds to carry it across the lag
between rendition of services and re-
ceipt of revenues.

Pa. Commonwealth Ct. at ;, 415 A.2d at 989389.
Pennsylvania Electric Company raised this issue

before this Court for the third time in Pennsylvania Elec-

tric Co. v. Pennsylvania Public Utility Commission, Pa.
Commonwealth Ct. , 417 A.2d 819, 823 (1980) (No. 430
C.D. 1979, Brief for Petitioner at 23-24). This Court for

the third time rejected the argument that a utility owns the

debt component of the rate of return as soon as it is received,
There is no substantial difference between the

arguments raised in this case and those raised in the pre-

ceeding three cases. The argument that the debt component
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of the return allowance belongs to the company ignores the
fact that these funds, paid by ratepayers, give the company
cash working capital which was never supplied by the investors.
Revenue is collected from ratepayers monthly, while interest
must be paid only semiannually, making funds available to

the company.

These facts are fully established in the record in
the testimony of George F. Markovci, statement GFM-1, page 2
(R. 692a) and the testimony of Michael L. Arndt, OCA state-
ment 5, part 2, pages 9-11 (R. 1225a-1228a) and Exhibit MLA-1,
page 1 (R. 1229a). There is therefore no substance to
PECO's assertion that the Commission’s adjustment cannot be
supported on this record {(Brief at 59).

PECO's main argument is that an individual debt
issue is not recognized until a subsequent rate case (Brief
at 60-62). PECO's inference from this fact is that debt
interest is collected in arrears. This inference does not
follow logically. The inference confuses the difference

between the incremental effect of a higher ( or lower)

cost debt issue on rate of return, and the total interest
paid to all bond holders. If an issue of debt is at a
higher cost than the imbedded cost of debt, that issue
will marginally increase the imbedded cost. The return
reguired by this increase in the debt cost rate is much
smaller than the overall interest, which is being paid on

all debt, new and old. The amount by which the new issue
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may change the overall return percentage is not related to
the amount of interest PECO must and does pay to its bond-
holders. If the new issue is less than the imbedded cost
rate, the effect of a subsequent rate case is to lower
PECO's return requirement on debt. There is therefore no
connection between the marginal increase in the embedded
debt cost rate and the total interest paid on all debt.

The Commission's adjustment is based on the actual

interest being paid on all of PECO's debt. This interest is

being collected monthly and paid semi-annually, regardless
of whether a new issue increases or decreases the imbedded
cost of debt. PECO's argument was rejected in Peoples

Natural Gas Co, v. Pennsylvania Public Utility Commission,

Pa. Commonwealth Ct. , 415 A.2d 937, 939 (19840),

and should be rejected again.
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IV, SUBSTANTIAL EVIDENCE SUPPORTS THE COMMIS-
SION'S DISALLOWANCE OF $10,344,000 OF
PECO'S RATE BASE CLAIM FOR MINIMUM BANK
BALANCES.

A. The Commission's Decision is
Fully Supported on the Record.

PECO asserts that the record 1s "completely devoid
of any evidence" supporting the Commission's disallowance
{Brief at 64). This assertion is simply wrong.

During cross-examintion, Mr. Rimerman, the Company
Treasurer, testified as fcllows:

Q. Now, that money, the average daily bal-
ance, let's say, that the Company has
in the bank, that it uses for financing
its expenses, do those average daily
balances count toward the five to ten
per cent of line requirements or towards
the activity balance requirement that
the bank requires?

A. It accounts toward both.
Tr. 423; R. 1l08a.
In short, the Company's actual cash working capi-
tal counts towards its compensating bank balance requirements.
Mr. Rimerman made this doubly clear at Tr. 428 (R. 10%a):

Q. The figure of $15,098,000, your actual
compensating bank balance, how much of
that amount is in addition to the normal
balances that you keep in the accounts
for operations?

A, As shown in this Exhibit [PECO Exhibit 1,
Volume II, Section II-A-16, page 3 of 24],
I would say that our normal balances for
operations are about 12 million dollars,
and that would be the 11.9 million that
you see in the first column. {Bracketed
material added).




The normal balance for operations of the Company
is therefore $12 million. This amount is included in the
Company's cash working capital requirements for operations
and maintenance expenses. The total compensating bank
balance claimed for the entire Company (not just the Elec-
tric Division) was $12.3 million (Exhibit DPS-2, page C-25;
R. 1254a). Based upon the above exhibits and admissions, the
only amount not accounted for as part of the "normal balance
for operations" is $300,000. The electric portion of that
figure, 85.718% (Exhibit DPS-2, page B-17; R. 1253a), is
$256,000. This was the amount allowed by the Commission for
compensating bank balances.

Clearly, PECO is claiming double rate base treat-
ment for its bank balances. They are necessary to fund
operating and maintenance expenses, and they are also to
some extent required by the banks. Only one rate base
addition for these funds should be allowed.

PECO criticizes the Commission's decision because
it was not advanced by any direct testimony (Brief at 64-
65). Such criticism is not well founded. The Commission is
not limited to adjustments directly sponsored by witnesses
for Trial sStaff, the Office of Consumer Advocate or other
non-Company parties. PECO's own evidence and admissions
during cross-examination are just as probative as the direct

testimony of other parties.
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If PECO's claim is that it was not afforded due
process, such claim is also devoid of merit. The issue was
fully developed in Trial Staff's Initial Brief before the
Administrative Law Judge (admitted in Petitioner's Brief at
65), to which PECO was entitled to and did file a Reply
Brief. PECO also used its opportunity to challenge Trial
Staff's position at oral argument before the Administrative
Law Judge (Transcript c¢f February 1, 1980 Oral Argument at
125). After ALJ Klovekorn adopted the Trial Staff's posi-
tion, PECO had further opportunities to argue the point to
the Commission in its Exceptions to the Order of the Admin-
istrative Law Judge and at oral argument before the Commis-
sion.

PECQ can only argue that it was not able to submit
a witness to rebut Trial Staff's contention (Brief at 66).
It is'difficult to see what PECO might have rebutted, hecause
the Commission's adjustment was based entirely on PECO's
rate case filing and on the admissions made by PECO's wit-
ness during cross—-examination. If the rate case £filing was
in error, PECO could have corrected it during the proceedings.
If the admissions during cross-examination were not true,
PECO could have corrected any misstatement on redirect
examination or could have offered supplemental testimony

from the witness as parf of its rebuttal case.
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PECO argues that even if a bank deposit can be
used both for minimum bank balances and cash. working cap-
ital, PECO should still receive a full rate base inclusion
for both cash working capital and compensating bank balances
with no offset of one against the other (Brief at 66). This
argument should be rejected. It is apparent both from logic
and from the record that when a Company has. a cash working
capital requirement, it needs cash. One expects to find
this cash in a bank. PECO uses. the same bank accounts to
finance its normal operations as it uses to satisfy its
compensating balance requirements. Therefore, if the Com-
mission allows a return on the average balance of cash that
PECO needs to operate, plus a second return on the average
balance of cash it has in the bank to coperate, PECO would
receive a double return, because its working capital is
satisfying its bank requirements.

In addition, the cash advanced by ratepayers for
long-term debt interest accruals (discussed above in Part III
of this Brief) alsoc can be expected to be kept in the
banks, also counting toward the compensating balance reqguire-
ment. PECO should not be earning a return on this cost-free
ratepayer loan in the guise of compensating balance reguirements.

B. PECQ Failed to Meet its Burden of

Proof to Establish its Need for
More Than $256,000 of Bank Balances.

In a rate case, the burden of proof is on the

utility. 66 Pa.C.S. §31l5(a). PECO's own evidence was
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insufficient to prove its need for compensating bank bal-
ances, In the historic test year, they were not borrowed
against even once (Tr. 431; R, 1l2a). One of the reasons
advanced by PECO for the need for bank credit lines is that
buyers of PECO's commercial paper require bank credit lines
which, in turn, require compensating bank balances (Tr. 432;
R. 113a).. The banks are not the buyers of the commercial
paper (Tr. 433; R. ll4a).
It is well established in Pennsylvania that a

company must establish, for each bank, the requirement of a
compensating balance by some kind of letter or memorandum

from each bank. Peoples Natural Gas Company v. Pennsylvania

Public Utility Commission, 47 Pa. Commonwealth Ct. 512, 517-

518, 409 A.2d 446, 449 (1979). 1In this case, PECO admitted
that it had not furnished any documentary proof of require-
ménts by puréhasers of commercial paper (Tr. 435; R. ll6a).
was therefore proper for the Commission to completely dis-
regard the compensating balance claim inscofar as it related
to commercial paper. The Company's evidence on this point
was pure hearsay, and subject to the Commonwealth Court's
decision that the Company did not meet its burden of proof.
Another purpose of compensating bank balances is
to allow the Company a source of short-term borrowing, as
discussed in PECO's Brief at 64. - Short-term debt is com-

posed of both bank borrowings and the sale of commercial

It



‘paper (Tr. 432, 437; R. 113a, 118a). Mr. Rimerman during
cross-examination estimated short-term debt at the end of
1979 would be "somewhat in excess of $100 million." (Tr.
435; R. lléa). At the time of cross-examination, before the
issuance of $100,000,000 of long-term debt, short-term debt
was larger, amounting to $120,000,000 (Tr. 435-436; R. lléa-
117a). ©0f that $120,000,000, $51,000,000 was in bank loans
and $69,000,000 in commercial paper (Tr. 438; R. 11l9a).

From these figures, it is apparent that the Com-
pany did not meet its burden of proof as to the need for
bank lines of credit of any more than $51,000,000 of the
total credit lines of $209,100,000 (Tr. 438; R. 1ll9a).

This amount represented the high point of usage during the
future test year, with short-term debt naturally reaching a
maximum the day before long-term debt was issued in order
"to pay short-term debt down" (Tf. 436, 1366; R. 1ll7a, 659%a).
Of that $51,000,000, as much as $50,000,000 could have bheen
provided from fee-supported lines of credit {(Exhibit 1,
Attachment II-A-17a, R. 125la), for which no compensating
balances are reguired because fees are paid for the credit
lines.

The Company further did not provide evidence of
the average amount of bank loans outstanding during the
future test year, and improperly limited its filing data in
Exhibit 1, Volume II, Section II-A-17a (R. 1251a) to the his-

toric test year only, when no bank loans were made at all
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{and therefore, none were needed) (Tr. 440; R. 12la). PECO
‘thereby violated 52 Pa. Code §53.53 II-A-17, requiring it to
provide compensating bank balance information for the actual
test year. Since PECO used a future test year in its filing,
the data should have been provided for the future test year.
In summary, PECO failed to prove either substantial
need for or substantial use of the lines of credit supported

by compensating bank balances.
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CONCLUSION

For all the aforementioned reasons, the Commission
respectfully requests the Court to affirm its Order in all

particulars.

Respectfully submitted,

[l
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I. COUNTER STATEMENT OF THE
QUESTIONS INVOLVED.

1. Did the Public Utility Commission act properly in providing
for a sharing of the burden of PECO's excess capaciéy between its
ratepayers and shareholders by reducing PECO's rate base by fhe value
of capacity which it found tc be in excess of that which is used and
useful in the public service?

2. Did the Public Utility Commission act properly in reducing
the value of the Salem Nuclear Genérating Station based on its finding
in PECO's prior rate case of excessive cost due to PECO's abdication
of its managemént re;ponsibility during construction? |

3. Did the Public Utility Commission act in accordance with
established precedent in reducing PECO's claim for cash working capi-

tal by the amount of accried bond interest and bank balances available?



.

II. SUMMARY OF ARGUMENTS

The Penns?lvania Utility Commission (hereinafter "PUC")
determined, based upon substantial evidence, that Philadelphia
Electric Company (hereinafter "PECO") has 775 MW (megawatts) of
generating capacity, valued at approximately $25 million, in excess
of its projected summer peak demand including a safe and reascnable
reserve margin, and thus not used and useful in the public service.
The PUC egquitably apportioned the burden of this capacity between
ratepavers and investors by allowing PECO a return of its investment
and operating and maintenance expenses associated therewith, but not
a return on its investment by reducing its rate base.

The PUC als¢ acted properly by continuing to reduce the wvalue
of the Salem Nuclear Generating Station by the amount of excessive
cost it found in PECO's prior rate case to be attributable to PECO's
abdication of its management responsibility during construction. The
PUC properly refused to allow PECO to attenpt to re-litigate the im-
mutable facts of its past conduct with respect to the construction 6f
the Salem station.

The PUC followed clear, established precedent in reducing PECO's
claim for a return on investor supplied cash working capital by the
amount of funds collected from ratepayers and accrued for payment of
interest on debt. This Court has repeatedly held that such a deduc-

tion is warranted because such funds do not belong to investors until

paid. See, e.g9., Pennsylvania Electric Company v. PUC, Pa. Cmwlth.

. 417 A.2d4 819, 823 (1980).
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Finally, the PUC was correct in not allowing PECO a return
on all but $256,000 of claimed compensating bank balances. There
was substantial evidence to support the finding that $12 million
of such claimed bank balances were allowed a return as part of
PECO's normal operating cash working capital. Furthermore, the
record reflects that such claimed minimum balances were not con-

tractually regquired, and were not actually kept.



.. III. ARGUMENTS

A. THE PUBLIC UTILITY COMMISSION ACTED

PROPERLY IN PROVIDING FOR A SHARING
OF THE BURDEN OF PECO'S EXCESS CAPA-
CITY BETWEEN ITS RATEPAYERS AND SHARE-

e - HOLDERS BY REDUCING PECO'S RATE BASE

( BY THE VALUE OF CAPACITY WHICE IT

FOUND TO BE IN EXCESS OF THAT WHICH
IS USED AND USEFUL IN THE PUBLIC
SERVICE.

1. There was Substantial Evidence to
Support the PUC's Findings With
Respect to PECO's Excess Generating
Capacity.

The PUC defined "excess capacity" as:
* capacity over and above that necessary
‘ to meet peak demand plus that capacity
to insure that there is a [reserve]
margin to allow for day-to~day wvaria-
tions in the operating condition of
installed generation.

(May 9 Order, p. 10}

Upon reviewing all of the evidence, the PUC found as a fact
that PECO's installed geng;ating capacity is 775MW in excess of
that which is necessary to meet PECO's projected demand at time
of the summer peak plus the appropriate reserve margin. (May 9

Order, p. 13.) There is ample evidence to support this finding.



The level of excess capacity found by the PUC was derived
by comparing PECO's 1981 estimates of installed generating capacity
of 7,689 MW at time of the summer peak demand with the 6,514 MW which
the PUC found to be the capaéity necesséry to serve the projected
peak load with a reserve margin of 18%. (May 9 Order, p.13.) The
6,914 MW finding was specifically based on the load forecast of the
Consumer Advocate's witness Dr. Stutz (R733a) ané the reli-
ability studyé/by +he Consumer Advocate's witness Dr. Shakow. (May 9
Order, pp. 11-13.)

Based upon the testimony of the Consumer Advocate's witness
Mr. Weiss, the PUC valued the excess capacity at approximately $25
million, which represented the depreciated cost of PECO's least eco-
nomic plants with a total installed generating capacity of 748 MW.
(May 9 Order, pp. 1l3-14.) The PUC then found that the excess capa-
city so valued was not "used and useful".

PECQO alleges that this finding was in error, because the
specific plants utilized in determining the value of excess capa-
city were actually "...'used' during the test year and their retire-
ment from service would increase cost levels borne by ratepayers.

Therefore, the units were also 'useful'", (PECO Brief, p.10.)

1/ The PUC utilized the midpoint of Dr. Shakow's range of
14-22% reserve margin (i.e., 18%). (May 9 Order, p.l13.)



This argument ignocres the PUC's caveat that:
By utilizing specific generating
units in our calculations, it should
not be construed that we are of the
opinion that these specific plants
be retired from service, rather, that
the capacity represented by these units
is above that [which is) neoessar%-./ May 9 Order, p.1l5.)

Thus, PECO's argument clearly lacks merit.

PECO's argument is not that thefe is not substantial evidence
to support the findings of excess capacity, but rather, that its
evidence is more persuasive, in its view.é/

Thus, PECO is asking this Court to independently weigh the
evidence, judge the credibility of witnesses, and substitute its

judgment for that of the PUC. It is c¢lear that this process is

beyond the Court's scope of review. See, e.g., PUC v. Pennsylvania

Gas and Water Co., (Water Diwvision), Pa. A.2d4 (No. 35

May Term, 1978) Slip Opinion at 15 (Feb. 1, 1%80).

2/ PECO further claims that it will be penalized under the PIM
agreement if its capacity falls below the level that the member
utilities have agreed upon. Even if this factor were relevant for
ratemaking purposes in Pennsylvania, it incorrectly presupposes that
the units identified by the PUC for valuation purposes will be re-
tired. There is a critical distinction between management's decision
to retire a plant, and "...[W]lhat value should be allowed..." Pean-
sylvania Power and Light Co. v. P.S.C., 128 Pa. Super. 195, 217 (1837).

3/ See, PECO's Brief, pp. 10-13; 22-34-35; and Appendix D.

PECO presents to this Court, as if it were trier ¢f fact, the
section of its initial brief before the Administrative Law Judge
which presents its arguments as to the weight and credibility of the
testimony of Dr. Shakow as compared with its witness Mr. Kasum. (Ap-
pendix E). PECO also presents to this Court its argument as to the
qualifications of Mr. Weiss (PECO Brief, p. 28, n. 14).



The issues of load forecasting, appropriate reserve margin,
and excess capacity are certainly of the type which requires the
technical expertise of the PUC to resclve. Where, as here, there
is substantial evidence to support the PUC's findings, those

findings cannot be disturbed on appeal. Pennsvlvania Gas and

Water Co., supra.
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2. The PUC's Adjustment Was a Proper
and Eguitable Apportionment Between
Ratepayers and Investors of the Eco-
nomic Burden of the Excess Capacity.

The PUC concluded that because PECQO had 775 MW of capacity in
excess of its needs to serve its ratepayers, the value of such capa-
city (i.e. 825 million) should be disallowed from PECO's rate base
as not "used and useful in the public service", pursuant to Section
1311 of the Public Utility Code, 66 Pa. C.S. §1311 (May 9 Order,p.l4),

and thus, PECO cannot earn a return on the investment. However, the

PUC did allow PECO to earn a return of the investment, by allowing it

to recover depreciation associated with the plants used to value the
excess capacity, operation and maintenance expenses, and fuel stocks.
The PUC opined that there should be such a sharing between share-
holders and ratepayers of. the economic burden of the excess capacity.
{(May 9 Order, pp. 14-15.)

PECO argues that, as a matter of law, such an adjustment cannot
be made, unless it is found that its decision to build generating
capacity was imprudent (PECO Brief, pp. 13-14).

- PECO is incorrect in it's statement of-the law. The determination
as to whether utility property is presently used and useful for rate-
making purpose cannot logically be dependent upon the prudence of
management decisions many years in the past to builé plant. C£. Penn~-

sylvania Gas and Water v. PUC, 19 Pa. Cmwlth. 214, 223, 341 A.2d 239,

246 (1975), rev'd. on other grounds Pa. ' A.24 (1580)

(No. 35 May Term 1878). It is for this reason that the PUC expli-

citly stated in its Order that it was "not guestioning PECO's

management decisions made when these units were constructed"; but



rather, that it was determining that wvarious units "cannot be
considered used and useful for ratemaking purposes."” (May 9
Order, p. 14.)

Furthermore, the cases cited by PECC do not stand for the
proposition that a finding of imprudence is a necessary as well
as sufficient condition for an adjustment to rate base.

PECO incorrectly relies upon Pennsylvania Power and Light

Co., supra, to support its argument that a finding of imprudence
is necessary in the context of valuating the utility's property
(PECO Brief, p. 20). The paragraph cited by PECO goes on to say:

We therefore approach the subject
with the presumptions that are in
favor of the proper exercise of the
duties of those charged with the
management of a company. The gques-
tion for the commission and for this
court is therefore whether there is
evidence from which it may be con-
cluded that good management will re-
guire this company at this time to
junk its manufactured gas plant. We
do not believe the records will sup-
port a conclusion that the directors
in this respect were wasteful or im-
provident. What value should be
allowed is a different cuestion. At
the same time, this is a matter to
be taken into account in reaching the
ultimate question as to what is a fair
rate to be charged to consumers, a
subject which we will next discuss,
{emphasis added), 128 Pa. Super. at
216~17. 4/

4/ The Superior Court then went on to remand because there was
noc prescribed tariff and insufficient findings tc determine if rates
were fair. (Ibid.)



In the case at bar the PUC did draw the distinction between
management's decision whether or not tc retire plant, and its obli-
gation to walue the utility's property in a way which properly
balances the interests of c¢onsumers and investors. (May 9 Order,
po. 14-15.)

Similarly PECO relies upon Pittsburgh v.PUC, 173 Pa. Super 87,

95 A.2d 555 (1953) and Pittsburgh v. PUC, 370 Pa. 305, 88 A.2d 58

(1952). This reliance is misplaced. In Pittsburgh (1953) the issue
was whether a fare increase shouid be denied to the Rallway, as con-
tended by the City, because of the Railway's refusal to modernize by
converting street cars to buses. The Superior Court held that that
“type of a decision was peculiarly one”..within the realm of manage-
ment and the Commission cannot interfere unlegs an abuse of discre-
tion or arbitrary action be shown." 95 A.2d at 558. In the Pittsburgh
(1952) case, the Supreme Court reversed the Superior Court's holding
that Bell Telephone should have comenced adjustments to its pension
account in 1927 rather than 1941, and therefore, there should be a
reduction in claimed current expenses. The Supreme Court reversed
because the Superior Court was substituting its judgment for that
of the PUC where "...no abuse of discretion was here proved and none
can be inferred based solely upon hindsight..." 88 A.2d at é6. Thus,
the Supreme Court merely held that there could not be an adjustmenf
to present expense claims based upon an unproven past mistake.
In the case at bar, the PUC explicitly refused to question
PECO's past management decisions, and instead, guite properly focused

on present conditions {(May ¢ Order, p. 14).

-10-



PECO also cites past PUC cdecisions for the proposition that
management imprudence is a necessary finding to support an excess
capacity adjustment (PECO Brief, p. 22).

In PUC wv. West Penn Power, R.I.D. 183 (Crder enterad June 29,

1879) the PUC reversed its prior finding of management imprudenca
because of a lack of sufficient quantum of evidence to make such a
finding. In its_prior decision (Order entered December 14, 13578)
the PUC had established a two mart test Zor inclusion of plant in
rate base; i.e., "(l) that the investments were prudent when macde.
and (2) that the property invested in will be used and useful during
the time the rates will be in effect. Thus, thg PUC was saying that
to include plant in rate base two conditions are necegsary. How-
ever, it does not logically follow that one may exclude plant from
state base only if one finds that the decision was imprudent when
made and that the'property will not be used and useful. Whers as
here, there is-a f£inding "supportsed by substantial evidence that
thers is capacity which wiil not be used and useful during the time
the rates will be in effect” (May ¢ Order, p. ll1), there is a suf-
ficient basis to exclude plant £rom rate basa. This is consistant
with the PUC's view in PECO's prior rate case at R.I.D. 438 (Order
entarad Februgry 3, 1979):2/

The fact that the a2xcessive plant

investments were prudent when made

does not necessarily preclude the

Ccmmission from allotting responsi-

bility for their cost (Quoted in
Mavy 9 Order, p. 10).

3/ Saa, also, statesment Ifrom Pa. 2UC v. Pannsvliwvania Powar Co.,
R=77110321 (Crder enterad January 22, 1379%) guotad in 2IC2 Mav 9
Créer, ©. 10. -



Finally, it is clear frem PECO's Brief, (p. 21) that it has
misconstrued the PUC's Order concerning excess capacity. PECO

raliss upon UGL Corp. v. PUC, Pa. Cmwlth. , 410 A.28 923

. (1980) to support its objection to the PUC's excess capacity ad-
L justment. That case involved a current expeﬁse claim for a feasi-
bility study which the Court found to be "reasonably incurred.”
In the casé at Bér; the PUC allowed PECQ its current expenses as-

L sociated with all of its plant, and also, a return of its investment:

i.e. deprec_iation. It is onlvy a return on its investment in excessive
capacity not "used and useful” in the public service which was dis-
.” allowed. The PUC was acting within its authority in making the
| excess capacity adjustment.

The Pennsvlvania Public Utility Code,
. 66 Pa. C.S. §10l et seg., authorizes

L J utilities to seek a just and reasonable
return on the fair value of property
used and useful in the public service.
What constitutes used and useful utility
property 1s committed £O the discretion
of the Commissieon. LL the Commisslon

® reasonably finds tiat a particuiar class
QL proverty 1S not usec or userful 1n
serving the publlic, 1t may excluce the
value Or that property I[IORM The rat2 Lase
and thus disallow tie UTlilify’'s ratuzn cn

that property. (Empnasis acdded)
.,-
Bell Telephone Co. v. PUC, 47 Pa. Cmwlth. 614, 408 .28 317,
923 (1979).  Accordingly, its decision should be affirmed.
L
¢



B. THE PUC PROPERLY ELIMINATED $9.7 MILLION
FROM RATE BASE AFTER FINDING THAT COSTS
IN SALEM I CONSTRUCTION WERE ZXCESSIVE
DUE TO IMPRUDENT ABDICATION QF PECO'S
MANAGEMENT RESPONSIBILITY.

1. PECQ is Barred by the Doctrine of
Res Judicata from Relitigating the
Factual Issues Already Decided at
R.I.D. 438

Testimony of two PECO witnesses was stricksn from the racord
below because it relatad to the issue of PECO's imprudent manage-
ment in connection with the ccenstruction of Salem No. 1; the P.U.C.
had alrsady compiled an extensive reccrd and made appropriate
findings of fact on that issue in R.I.D. 438 and therefore the

new testimony was stricken under principles of res judicata.

(May 9 Order, pp. 3-4.)

The facts at issue hadé not changed, indeed, they could not
change - the issue being contestad was whether ¢r not PECO had or
had not acted in a certain manner. The question was one o history
and, unlike other elements of a rate case which estimate Zfuturs

evants, the events here described were immutable and irralevant

6/

. to futurzs financial issues. — The Administrative Law Judgs held

that

5/ _ .
Irre

that imp

burdens,

£t ut igsues except as diract notica by the 2.U.
ovident management cannot subjsct rate javars Lo axira

c
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[Tlhe doctrine of res iudicata pracludes the
same parties from reslitigating controversies
which have already been finally determined

by a court of competent jurisdiction. Since
there is no question that the Commission had
already considered this matter in R.I.D. 43§,
strict application of the document was (sic) seem
to support the movants' arguments. The
company argues, however, that the doctrine

of res judicata does apply to rate cases.

The company's statement is Qverly broad. It
is true that the courts in this jurisdiction
have held that certain elements of a rats

case ars not subject ko the principles of

ras judicata, e.g. Duguesne Light Co. v. Pa.
P.U.C., 176 Pa. Super 568 (1954); Pennsvlivania
Gas_and Water Co. v. Pa, P.U.C., 33 Commw.

Ct. 143 (1977). It makes sense certainly

that the fair value finding in one proceeding
should not be binding on a subsequent procseding;
so also a rate of return finding should not
preclude relitigation of this question in a
subsequent proceeding. These items are constantly
changing due to changed circumstances.

But when, as here, the Commission makes a
finding involving certain definite factual
issues, which are not subject to change,
thers is no reason why the doctrine should
not apply. See Alleghenv Steel Co. v. N.Y.C.R.
Co., 324 Pa. 353 (1937})...hers wea are dealing
with a limitad number of past avents. The
Commission considerad these facts and concluded
that PECO's management was unsatisfactory.

The policy consideration underlying the

doctrine of ras judicata, i.e. finality to
litigation, praventicon of needless litigation,
avoidance of unnecessary burdens of time and
expense, made this specific case an approgpriate

ocne for the application of this doctrine. (Rl4a-16a)

”

PECO claims not that the facts underlying the finding imprudencs
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have changed, but that they were ¢fferin
his interpretation of thosa facts. PECO claims that this wiiness
had previously besn unavailapls Zor R.I.D. 438. 2as Judge Xlovekorn
notad pbelow, those arguments should have been adérassad to the

Administrative Law Judge and the Commissicn in R.I.D. 438 which was



not limited by statutory time comnstraints imposed on later cases.

Ibid at 4. Mistake of counsel has never been sufficient excuse to
7/

cvercome the broader principles of res judicata. —

The policy considerations which underlie
res judicata -~ finality to litigation, pre-
vention of needless litigation, avoidance of
unnecessary burdens of time and expense - are
as relevant to the administrative process as
to the judicial.

Painters District Council No. 38, Brotherhood of Painters, Decorators
and Paperhangers of America, AFL-CIO v. Edgewcod Contracting Companv,
4l F.28. 1081 (3th Cir. 196%). See alsc Coulter v. Weinberger, 527
.24 224 (3rd Cir. 19735).

In deciding whether or ncet to apply res judicata or collataral
estoprel, the courts distinguish between the adiudicativa and legis-

lative functions of administrative agencies. See, e.g. International

Telephone and Telsgraph Corporation v. American Telaphone and Tale-

graph Company, 444 F. Supp. 1143, 1156 (S.D. N.Y., 1978). Where

an adjudication takes place, res judicata or collateral estoppel

apply. X. Davis, Administrative Law Tresatise $13.08. The court in

ITT, supra cited the cpgortunity to present and cross-examine
witnesses and the allocation of a burden of orcof as indication =hat
resclution of issues of facht take place in an adjudicative rather
tﬁan legislativae process. Id. at 1156. Another elament o the

test is whether or not effactive judicial review is available. Id.

at 11537. All of those elsments ar2 ovresent in this casa.

7

— . QOne must questicn the very ¢fier of Mr., Mallazd's tastimony. The

guestion helaors the Commission i .L.D. 438 was whsther or act PECS
haé actad imprudently in failing to protect its intarest in the :
consgruction of Salam I. Yat, Mr, Mallard, an =smplovese of 2.5.2.:G,
éid neot have reszensikility for the details of ths actual constructicn
project. =~ '(R598a, line 15-20). P2ECO thus »aguests 2his Court %2
rastora $9.7 million £o ratz bhase cn £hs fasis ¢f tastimeny Zrom a
witness who workaé for the company thas 2ECO shcould hz



The Court has, by implication, adopted a similar position.

Most recently, in Pennsvylvania Gas and Water Comn;gy v. P.U.C., 381

A.24. 996 (1977), the Court said at 1003:

It is true that orders of the PUC fixing
rates are not res judicata nor are its .findings
of fair walue conclusive for the futurs since
the law contemplates a reexamination of these
matters as conditions change.

[Emphasis added.)]

Res judicata never applies to changed circumstances; res judicata

could not be applied to rates or findings of fair value because the
circumstances do change. The necessary implication, however, is

—-—
that where the circumstances do not change, the principle applies.

DECO argues that ras judicata does not apply to rate making

proceedings, bﬁt a caraful reading of the cases cited by them
indicates clearly that they have no foundation for that éosition.
Each of the cases cited describes specifically those elements of

the rate making process which rely on constantly changing conditionms.

Pannsyvlvania Gas and Water v. P.U.C., 381 A.24 998 (fair wvaluej}:;

City of Pittsburgh v. P.U.C., 112 A.24 826, 835 (prior ratz schedule);

Tagg Bres. and Mocrahead v. U.S., 280 U.S. 420 (1930) (an entire rate

order); Cheltenham and Abingten S. Co. w. PUC, 122 Pa. Super. 252

{1935) (fair wvalue and reasonable return); Duguesne Light Co. v. PUC,

107 A.2d4 743 (1954) (an entire rate order). WNo party here urging thax
the Commission order below be sustained would urce the applicaticon of

res judicata 4o general rate orders or to findings of fair wvalue or

fair rats of raturnz scecifically because thev ars Zased on ever-changix

conditions. The historical facts which Zorm the basis Zor the Zinding

cf impruden: management will never changa.



2. Given the Findings of Fact or to
PECO's Abdication of its Management
Responsibility, the PUC Properly
Reduced PECO's Rata Base.

The PUC properly reduced PECO's rate base by the value of the

8/

cost saving,” it found in PUC v. PECO, R.I.D. 438 (Order entered

Fébruary 5, 1979) would have been realized if PECO had acted pru-
dently during construction of the Salem station. (May 9 Order, pp.3-4.)

As a2 matter of law such action by the PUC was proper. See, e.d.,

Pennsylvania Power and Light Co., supra., 128 Pa. Super. at 216-17.

8/ The PUC granted PSCO's exception, and excluded the cost on a
depraciated basis. (May 9 Crder, zp. 4-3.!



C. TEE PUC ACTED IN ACCORDANCE WITH
ESTABLISHED PRECEDENT IN RECDUCING
PECO'S CLAIM FOR A RETURN ON CASH-
WORKING CAPTITAL BY THE AMOUNT OF
ACCRUED BOND INTEREST AND BANK
BALANCES AVAILABLE.

l. Accrued Bond Interest

The PUC deducted from PECQO's claim for cash working capital
the amount of accrued bond interest collected from ratepayers and
available to it as working capitai prior to subsequent payment tco
bondholders (May 9 QOrder, pp. 5-9).

PECO argues that there is no r=ason to beliewve that a debt
interest payment lag exists, and even if there wers, "...interest...
belongs to the utility from the moment recsived and is not, in anv
sense customer contributed capital”. (PECO Brief, p. 6§3.) PECQ's
argument is erroneocus.

PECO maintains that dabt interest pavments lead r-ather than lag
behind collection 0f revenue frcm ratepayvers. This argument has
been raised by PECO before and rajected by the 2UC.

Accrued bond interest and prefarred
stock dividends are paid in arrears.
Batween the time the Company reaceivas
these funds from its customers through
the rates and charges for slactric sar-
vice and the time it is rzquired to

make a disbursament, the funds ars at

the Company's disposal and may pe usad
for any corparate purpose. The Company's
depot service cost and preferrad stock
dividend raguirsment ara zassed on to the
customers. They are rarflected in full
measura in the Company's allowed rata of
refurn recuirsment. The return rsguirs-
men* has bean included in tfhe #total revenue
requirsment Ior ratamaking surzeses. Rer
Zora, the accur=d interss : £
dividands clearly -a2prasent cost-Ir

it
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which are provided by the customers.
Using the accruals as an ofiset to

cash working capital mersaly keeps

the ratepayers f£rom being saddled

twice for the same cost. If such
accrued interest and preferred diwi-
dends are not racognized as a source

of working capital contributed by

the ratapayers, the stockholders will
earn a return on capital not supplied
by them and will receive a windfall.

In Re: Iowa Power & Light Co., 20 PUR
4th 397 (1977); New England Telegraph
Co., 22 PUR d4th, 391, 404; Pa. PUC v,
Pennsvlvania Electric Co., R.I.D. 392.
It 1s our judgment that long term debt
interest and prefesrred stock dividend
accruals are no less traceable to
customer-provided revenues than accrued
taxes. Such funds do not 'belong to the
investor until paid. Pa. PUC v. PECH,
R.I.D. 438, p. 33. (Order entered Febru-
ary, 5, 1979},

PECO attempts distinguish the evidence in this racoré by arguing
that theres is no pool of funds supplied by ratspayers available to pay
interest on bonds because of regulatory lag (PECO Brief, pp. 60-62).
This argument is incorrect because it ignores saveral faétors.. The
amhedded cost of debt which the 2UC alleows PECO as pa&t 9f its revenue
reguirement is a weicghted average of all outstanding dabt (32e PECYO Ix-
hibit DPS~-2, 2. B-19). The 2UC found that PECO's =mbedded cos% of debtn
ia the instant case was 3.61% (May 9 Order, 2. 26). Thus, PECO collac:s
ravenue frem ratepayers which includes an allowancs “c ranay debt at
8§.61% intsrest. While it is true that scme ¢f Zhe intsrast payments
ara macde at rates higher than 8.81%, it is agually &true zZhat some in-

tarast payments are made ait ratas lower than 8.61%. Thus, it is cnly



interest payments in excess of the allowed interest rate on debt
issued after the close of the future test year wnich lags behind
rather than leads revenues suppled by ratepayers. The Administrative
Law Judge recognized this and reduced the adjustment accordingly:

...as the company poiats out...and
the Commission has recognized, Pa.
PUC v. Philadelphia Electric Co.
(R-79030781, mimeo pp. 17-18), the
revenue lag associated with interest
and dividend collection must also be
considered. This reduces the claimed
adjustment by $16,431,000. 9/

Finally, PECO‘'s argument that, as a matter of law, interest
belongs to the investors from the moment received, has been repeatedly

rejected by this Court. Pennsvlivania Electric Co. supra. at 823. It

again should be rejectzd, and the PUC adjustment should be affirmed.

9/ The findings of the Administrative Law Judge were adcpted by

<ie PUC except to the extant to which the adjustment was not zroverly
calculated. The P2UC grantad PECC's exception and ravised the daduc-
tisn to 59,119,000 from $16,431,000 as calculatad vy the Administraziv
Law Judge (Mav 9 Order, pp. 6-9).

See, (Decisicn of Administrative Law Judge, 5. 43-44),



2. Minimum Bank Balances

.
The PUC properly disallowed all but $256,000 of PECO's claim
10/
of $10.5 million in minimum bank balances. This adjustment was
® . basad on the Administrative Law Judge'’s finding that..."ratepayers
re already providing a return on the [$12 million] normal balances
: that the company requires to operate", (Recommended Decisicn, p.435),
@ because "these normal balances can be used to fulfill the bank's
compensating balance regquirement’. (Id., ». 48). These findings are
supported by the testimony of PECO's Treasurer, Mr. Rimerman (R108a).
® By Mr. Sayre:
Q. Now, let's gay that the company uses some
of these banks, as T am sure it deoes, to
deposit the amounts that it receives from
its customers and then uses those accounts
o to pay its expenses, its payroll and other
expenses.
I presume that the banks with the high
activity balance shown wculd be that
kind of bank; is that righe?
o A. Yes.

Q. Now, that money, the average daily balance,
let's say, that *=he c¢ompany has in the bank,
that it uses for Zinancing its expensas, &0
these average dailyv balancess count toward
® the five to ten ger cent of line raguirement
or toward the actiwvitv balancs racuirsment
tha* the bank resgquires”?

A. £ accounts {sic) toward both.

®
107 Calculatad as §5.718% of 512,300,000 which is zhe Elsctricq
Operations por=ion of PECO's avarage pank balancs, ee PECO
EZxhibit DPS-2, R1254a--

_
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Q. That is, the company 1is not raguirsed to main-
tain these amounts that you have shown in
column E separately apart from the company's
normal accounts and business uhat is trans-
acted at the bank?

A. Do I gather ycu are asking whether we ségregats
funds to satisfy activity resguirements and
segragate funds to satisiy line requirements?

Q. I gather the answer is no?

A. Is that what you are asking?

Q. Yes.

A. The answer is no.

Q. And the bank doesn't obviocusly then
raquira you to do so; right?

A. That is right. (Emphasis added)

Obviously, Mr. Rimerman did more than confirm that PECO was not
requirad to segregate the balances which it maintains tc support
lines of credit from its normal operating balances. The above-guoted
colloguy affirmatively establishe§ that PECO's normal bank balances
count toward any credit requirements. These f£findings cannct, thers-

fore, be disturbed c¢n appeal. Penasvlvania Gas and Water C2., supra.

Furthermore, PECO's claim for compensating hank bhalancss cannoh
be allowed because thers is no evidence that such kalances wers le-
gally or contractually requirsd, nor that thay were actually maintained.
The recgord reflacts that such balances were c¢lsarly not c¢contract-~
ually required. The relationship is only an "understanding” trhat the

balances be maintained. (R36a). This! understanding

™
n

evidanced hy lstters dispatched from wvarious banks az the request

Q
(a1}

PECO. (PECO Zxhibit 1, Vol. II, Sch. 2-A-13).
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Further, the company has not maintained the minimum balances
for each of the banks. The required line of credit by the banks
is $21,671,000. The amount maintained in the banks was $15,098,000
(PﬁCO Exhibit 1, Vel. 1T, Sch. 2-a-15, 3 of 24). PECO attempts to
explain this discrepancy'by referring to the "float" which is the
difference between the bank balance and the cocmpany c<asn balance.
(Tr. pp. 427-500). The $6,000,000 differance is an. unreasonable
£loat amounting to greater than 20% of the alleged requirad balance.
It can‘- hardly be stated that PECO has maintained the lines of
credit as reguired by the bank. There is no evidence that the banks
assess any penalties for balances below the minimum. Such balances
are noﬁ formally rsquired and therafore, shculd not be allowed in

rate base when the minimum balance was never adherred to or enforced.

Compare, Eguitable Gas Co. V. PUC, 43 Pa. Cmwlth 610, 405 A.2d4 1055,

1058-59 (1%79) with, Peoplas Natural Gas Co. (II) v. PUC, Pa.Cmwlth.

, 415 A.2d4 927, 939 (1980) and, Peoples Natural Gas Co. (I), 47

Pa. Cmwleh. 3512, 409 A.248 446, 449 (1279).
Therafore, the disallowance of all but $256,000 of P2C0's claim

for minimun bank balances should be affirmed.

-23- ‘
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IV. CONCLUSION

WHEREFORE; for all the foresgoing reasons intervenors

pray this Honorable Cour% to affirm the Order of the PUC.

Respectfully submitted,

L
A F . -:;\
P / " )
S T gl RS

MARK B. SEGAL, ESQUIRE

STEVEN P. HERSHEY ESQUIRE

Attorney for Intervenors,

"CEPA", "ACORN" and Acticn Alliance
of Senlcr Citizens of Greater
Philadelphia

CATED: December 22, 1980

COMMUNITY LEGAL SERVICES, INC.
Sylvania House

Juniper and Locust Straets
Phlladelphla, PA 15107

(215) 892-3300
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Dear Mr. Darlington:

Enclosed is a supplemental certification of the record in the
above captioned case.
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correct a typographical error found on page 6, item 9 of the certification
filed with the Court on July 21, 1980.

Very truly yours,
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Carol J. Barnes
Appeals Clerk
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PHILADELPHIA ELECTRIC COMPANY, : IN THE COMMONWEALTH COURT OF
Petitioner : PENNSYLVANIA

V.
PENNSYLVANIA PUBLIC UTILITY

COMMISSION, :
Respondent : No. 1415 C. D. 1980

SUPPLEMENTAL CERTIFICATION OF THE RECORD

TO THE HONORABLE, THE PRESIDENT JUDGE AND JUDGES OF THE COMMONWEALTH COURT:
PENNSYLVANIA PUBLIC UTILITY COMMISSION DOES HEREBY CERTIFY THAT
this is the supplemental certification of the record in the matter of the
Petition for Review filed by Philadelphia Electric Company from the findings,
determination and order of the Commission in the Rate Investigation of
Philadelphia Electric Company, Docket No. R-79060865, said record consisting

of the following:

Transcript of testimony taken at hearing held
December 10, 1979, including Consumer Advocate
Statement Nos. 3, 4, Consumer Advocate Exhibit
Nos. JS-1, J8-2, JS-4, JS-5;
IN TESTIMONY WHEREQF, PENNSYLVANTA PUBLIC UTILITY COMMISSION
has caused its seal to be hereunto affixed, duly attested by its Assistant
Secretary this twenty-third day of February, 1981.

PENNSYLVANIA PUBLIC UTILITY
COMMISSION

ATTEST:

5;21¢L7L,;&_ y e

Agsistant Secretary
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Francis C. Barbush

Chief Clerk

Commonwealth Court of Pennsylvania
South Office Building

Harrisburg, PA 17120

RE: Philadelphia Electric Co. v. Pa. P.U.C.
No. 1415 C.D. 1980.

Dear Mr. Barbush: . -

I regret that my schedule will not permit me teo participate in the
oral argument before the Court in the above-captioned matter, which is
scheduled for June 3, 1981. Accordingly, on behalf of my clients, I
would like to rely upon the previously submitted brief, and the arguments-
presented by Respondents Pennsylvania Public Utility Commission, and

. Office of Consumer Advocate.
.exf:zfuly yours,;«—mﬁ
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OPINION

FI{ED- August ‘17, 1931

.- OPINION BY JUDGE ROGERS

‘On July 27, 1979, the Philadelphia Electric -Company (PECO)

- filed Supplement No. 6 to Tariff Electric - Pa:-P;U.C.=No.-

-

-~~~ :designed to produce additicnal annual revenues-from PECO's. -

- -. -electric service of $122,731,000, based on &-iuture test . .vear

- ..---ending March 31, 1980. Supplement No. & was to become effective oo

-_ .- -on -September 25, 1979. The PUC suspended operation ©f the

propgsed rates and ordered that an investigation and hearing be. con-

_ducted to detérmine.the: lawfulness.of 'the.proposed rgﬁes;aﬁ;R;I.D.SéS.

Twenty-nine days of evidentiary hearings and five-
comment hearings were conducted by an Administrative Law
who thereafter issued a Reccmmended Decision in which he £

.that PECC was entitled to $79,871,000 in acditional annual revenues.

‘PECO filed exceptions to the Recommended Decision. The 7
_.after issued an order approving rates designed to produce additional
_.annual revenues of‘$88,813,000 from which PECO has appealed.

v
- ‘PECO contends that the PyUC's order 1is erroﬁeous in three
.. -kespects. 'In this class of case ocur review 1s "limited to a
determination of whether constitutional rights have been violated,
.-an error of law committed or whether the findings, determinations

__.or order of the Commission are supported by substantial evidence."

U.S. Steel Corp. v. Pennsylvania Public Utilityv Commission, 37 Pa.

Commonwealth Ct. 195, 201, 390 A.2d 849, 853 (1978).

B A. EXCESS CAPACITY ADJUSTHMENT

PECC .contends that the PUC improperly disallowed $25,043,000



0L 1ts -claimed rate base as & dcllar amount ‘representing ‘excess .- :-
generating capacity. The PUC found that, £or the "test year, PECO. -
had installed generating capacity of 7,689 megawatts (MW) at:- .

summer -estimated peak, but that it requiredionly 6,914 MW-of .

-

- .capacity to service its projected peak load ‘and 'to maintainlé- -
_;“_gepe:ating.rgserve margin of 18%, which -the 'PUC found to .-be the . -
- -margin necessary t£0 Insure a reliability criterion of tloss of
.. 1éad probability of one day in ten vears. “Thus, “the PUC found . : "
thét PECC had 775 MW of excess capacity, i.e., capaciiy over and
above that-nécessary to meet peak demand and margin. Lo

In eliminating excess capacity from rate base, ithe PUC.
-ldentified as- the generating units most representative of excess
capacity those which were the least economical--Chester 5 add 6,
Richmond No. 9, Barbadoes Nos. & and 7 énd Southwark Units 1-5,
toetalling 748 MW--and deducted the depreciated.coriginal bost of
these units - $25,043,000 - from PECO's claimed rate hase.

.PECO c0n£ends that because 1ts decisions to-construct the
eliminated units as well as its decisions to construct .everv other
'of its generating units, when made, were prudent,..tnetPyC may ..
not now remove anv of these provertlies from rate base because
there 1s presently excess capacity. This argument, however, misses
the point of the determination. The PUC's order specifically -~ -
states that the PUC was "not questioning PECO's management decisions
made wﬁen these units'weré constructed." The basis for the order
is the finding that tc the degree that there 1s excess capaclity,
there are generating prbperties which are not-used:and usefnl in- v

rendering service to rate payers. ST



_- :imprudence occurring at the time the decision*

See, e.g., UGI Corp. v. Pennsylvania Public Utility Commission,

-.--A unit may be properly excluded from a

-+ 1f -the.investment iIn that unit is-foundéd to beé

49 Pa. Commornwealth Ct. 69,

86-87, 410 A.2d-923, 9327(1980) . "

utility's rate pase . .-
& result of ‘managerial

to Invest was made.

- It deoes not follow that a unit prudently constructed -must .always:

~.-be-included. in the rate base. The touchstone for .determining

-.Wwhether .or not a prudently constructed unit-should be included -in

. -a.utility's rate base is whether or not, during . the

involved the.unit will be used and useful in renderin

to the public.

-

I8, at 78,

928; Pennsylvania Power & Light Coc. v. Pennsylvania

u

vear

Commission,

(1973).

10 Pa. .Commonwealth Ct. 323, 334, 311 A.2d 131,

What constitutes used and useiful
property is committed Lo the
discretion oif the Commission. If
the Commission reasonably £inds
that a particular class of property
1s not used or useiful in serving

the public, it mav exclude the value
of the proverty from the rate bhase-
and thus disallow the utility's
return on that property.

“H

Bell Telerhone Co. v. Pennsylvania Public Utility Commission, 47

Pa. Commonwealth Ct. 614, 629, 408 A.2d 917, -925.(1979}. Mcreover,

_"{iln the area of adjustments to rate base, the Commission has

wide discretion." UGI, 49 Pa. Commonwealth Ct. at 7

at 929.

-

9, 410 A.24

The defermination.complained. of ‘was ‘a proper exexcise of

PUC"s: .discrétion. ~ CE. City cf Pittsburgh v. Pennsylvania.Public

-3 -



e Utility Commission, 370 Pa. 305, 88 A.2d 59:(1952) (although .

establishment of accrual basis pension plan:was ‘prudent, OvVer-

[

accrual of _pension-~fund,.if proven, may be excluded from operating
. - . - g

.  expenses); UGI, 49 Pa. Commenwealith Ct. at 76-79,-410 A.24 ax

-z .. 928-29 (the.cost of drilling unsuccessful gas wells may'be excluded

_. from rate base); Citv of Pittsburgh v. Pennsylvania Public

(whether to include or exclude certain coal mine‘properties in

the rate base is a.decision entrﬁsted to the PUC's discretion;.. !
"t]lhe fact that a utility owns and operates a Droverty-or a el o
"business does not, in itself,. justify its inclusions‘in.tﬁe rate

base, and the burden is upon the utility to show that the property

is used ané useful in the public service." Id. at' 201, S0A.2d at.6l4.
In removing PECO's excess capacity from the.rate base.thé
PUC's adopting one of the four methods advanced by .an expert- ~: -

witness for the Office of Consumer Advocate, chose for removal

.from the rate base as representative ©¢f theZexcess capacity those. ..
units which were least economical Although there were other -. :
methods available, such as:factoring tﬁe excess capacity over all

of PECO's units, we cannot find that the PUC erred by using the -

method it did. See UGI, 49 Pa, Commonwealth Ct. at 93-94, 410 A.2d

at 935.



... _It.ls important to record thdt only‘a.ireturn on ithe “invest- -

- meént .1s involved. The PUC did not order these  units retired -

.-: @nd:it allowed PECC to centinue to recover from rate-payers the

. expenses of operating and maintaining the units in gquestion,

-:  _-.-incliuding depreciation. PECO's investors were denied’a retura-on

sthelr investments on these units; however, theéy were allowed the
_.return.of their investments in them. This was-‘'an appropriate

. . discharge of the Commission's duty to balanc¢eithe interests of - -

PECO's customers against those of its investors. Pennsylvania

.Public Utility Commission v. Pennsvlvania Gas ard Water Co.

(Water Division), Pa, . 424 A.2d 1213, 1215 (1980)..

PECO also contends that the PUC's finding of excess capacity
and its methods-.of adjustmentiarze .not :.supported-by substantial-
evidence. We do not agres. All of the PUC's findings were

_taken directly from, and amply supported by, *the evidence adduced

A\

.by the Office of Consumer Advocate and by the PUC's trial staff. 7.
PECb's.éomplaint seems chiefly to be with the PUC's acceptance :
of this evidence. Our duty is to determine onlv-whether or not

the PUC's findings aré supéorted by substantial evidence;-we may it
not substitute our judgment for that of the PUC, nor mav'we: o
”indﬁlge in the processes of weiching evidence and resolving
conflicting testimony." Jchnstown - PittsbuighnExpress}gInc. V. o

Public Utility Commission, 5 Pa. Commonwealth:Ct. 521, 525, 291

A.2d4 545, 547 (1972).
- - _Accordingly we will affirm the PUC's exclusion-from rate -

base of $25,043,000 attributable to excess capécity.- - Sl -



. B, SALEM NUCLEAR PLANT CONSTRUCTION : Do

, £he PUC-found that- - -’

In a prior rate case, R.I.D. 438
PECC had not properly discharged its responsibility for the
management of the Salem Nuclear Plant Unit No., 1 construction;

and that, as a result, PECO's share of the cost of constractihg

-

Unit No. 1 was excessive in the amount of $10:5 million.* As-a

consequence, the PUC refused to allow $10.5 million of tie amount - -

included by PECO in rate base. LTI e
public Service Electric and Gas. (PSZeC) bullt Salem No. 1.

At the hearing before the Administrative Law Judge (ALJ){in the

present case, PECO_atteipted £to put into issue the adeguacy 0L

its and PSE&CG's management of the construction of Unit No. 1.

mony O Vincent Boyer, a PECO

‘_J -

To this end, Pﬁco offered the test
employee, and of Stephen A. Mallard, wvice president - sysiten

?lanniﬁg of the Public Service Electric and Gas Company. Upcn
motions by the Consumer advocate (and another party), the ALJ" -
struck from the record tﬁe testimony of Mr.-ﬁallard and that portion
‘of the testimony of Mr., Boyer relating to PECOLs-managemént of the
construciion of Unit No.”l én the ground that the PUC's finding of
mismgnagement in the prior rate proceeding was res judicata. The
ALJ, upon a request by PECO, certified to the PUC-thé guestion of
whether or not res judicata precluded PECO from introducing testimony
relative to the construction of Unif No. 1.- -The PUC rulec that the
ALJ had correctly stricken the proferred testimony. Thereaiter;-
the PUC, in its final order in this préceeding, excluded -~

§9;7‘ million from PECO's rate base as being the-amount--

attributable to PECO's mismanagement of construction of -Unic Mo, I.--
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... -: ......The.question thus put to this Court is thatiof whethér~of not:

res.judicata canlepply.to bar thé'ralitigaticn cfan-issue.invoélved:

-
.o -

in a2 prior utility rate proceeding. PECO has-:directed cur, =:-:="- 1Y

attention to.the brecad language of several dedisions of the courts-- -

of this Commonwealth,; as well as decisionsof the federal courts

and othex state courts, stating that res judicata is inapplicable
to rate casées. Our careful study of these cases 'has-revealed that’
they invelvec the application of res judicata to areas of rate

makxing in which the facts and circumstances controlling their:

"solutions were subject to change—--such as the reascnableness 0f

—

rate schedules, determinations o¢f fzir value-:and fair rate of

return and the preopriety of items of expense: - See, £.¢., U.S.

')

Steel Corp. v. Pennsvlvania Public Utilitv Commission, 37 Pa.

Commonwealth Ct. 155, 390 A.2d 8§49 (1978) (prior rate. schedule);

Pennsvivania Gas & Water Co. v, Pennsvivania Public Utility

Commission, 33 Pa. Commonwealth Cit. 143, 381'A,2d 896 (1977) R

(prior feair .value determination), Pennsylvania-Power & Licht Co. v.

Pennsylvania Public Utilitv Commission, 10 Pa,. Commonwealth . Ct.

328,‘311 A,2d4 1531 (18973) {(prior accrued and annual depreciation

’

allowance); City of Pittsburch v. Pennsylvania Public Utility

Commission, 178 Pa. Superior Ct. 46, 112 &.2d 826 (1955) (prior

rate schedule); City of Philadelphia v..Pennsvlvania Public Utility

Commission, 173 Pa. Superior Ct. 38, 95 A.2d 244 (1953) (prior fair

value .determination) . See also, e.g., Tagg 3ros..& Moorehead v.




- ‘ o . .

U.S., 280 U.S. 420 (1930) (rate schedule); Utah State Bd. of- .7

Regents v. Utah Public Service Commission, 583°2:2d 609 (Utah- . .- "=

1978) (rate of retq;n and inclusion of Cost of Work:in Progress B

in rate .pase). We agree that whefe, as in.theJcéses~jus€ ciéedif%*
.. the facﬁﬁ neceéséry to resolve the issue in~questidén ¢héangéiwitn’ -

time, res judicata should'hot apply. TR e Lo li

.- . The issue here-~the amount of the cost of Salém-No:T1’

which shPuld be excludéd f;dm rate base on accoqﬁtﬂofuassértedly

imprudent management of its consﬁrﬁcﬁion-—is"historica;;Lthef

facts necessary o aecide the guestion reside-wheolly in thé'@ast

and are not subject to change by time. The®construction of Unit

No. i began inl968%and:concluded in 1977, when Unit No. 1 went

UC determined” in the prior--

[~

g

ilnto commercial operation. When the
proceeding that PECO nad imprudently failed: to monitor thne

.

construction of Unit No. 1 and that PSE&G had imprudently constructed
it in some degree, all:of-the facts relevant to that” issue ware.
in being and are immutable. . Courts have not-always been®at ---

ease with-the broad statement of princiole:=that res judicata does™ *'

. not-apply:in rate cases. In Tagg Bros., supra, the United States

Supreme Court. £latly stated that res judicata does not applv o

administrative agency decislors, However, thirtv-six years later,

- the Supreme Court stated that such language®is too broad, and
that res judicata shouvld apply ... Qhere the® agencv's decision is
) - .- the result of a proceeding endowed with judicial gqualities. U.S.
._ . v. Utah constructian & Mining Co., 384 U.S 394,:421-22.(1966).  See- .

.~-:also International Telephone & Telegraph Corp. ' v. American =..7. i




. Telephone & Telecgraph Co.,.444 FuSupp. 11485;-1155-60_(S.D.N.¥Y-  _ .

1978) . Similarly, in Pennsvlvania Gas & Water Co., supra;-the  __.
late President Judge Bowman wrote that altholgh the PUC's prior

determination of.fgir value may‘not technically be res jedicata,
the .prior determination "provides a limit on theé-range qf tgé-
_— PUG!gjdisc:etion in setting fair value in a” subseguent rate case ~"- .
.Wwhere the ﬁtility."dan show the non-cccurrence of chanée in
factual .circumstances having the effect of-reducing the vaiue o

.0f its property and where there has been no‘ showing that the PUC"™

, 33 Pa. Common=:_.:

previcusly erred. rPennsvlvania Gas & Water: Co.

wealth Ct. at 1537, 381 A.2¢ at 1003, and see casas cited therein.

Furchermore, in UGI Corp. v. Pennsvlvania Public Utilitv

Commission, 49 Pa. Commonwealth Ct. 69, 410 .28 9273 (1880), this
Court held that if the PUC in a prior rate case had sanctioned-
the recovery by the utility of historically incurred unrecovered

fuel costs, .the recovery of these costs must be allowed:in & subse-

quent rate case. Id. at 81-84, 410 A,2d-at”930-31. =~ ; -

-We belileve that the wisest course to follow is that charted

by Proiessor Davis. o iouTi:c -

As a matter of principle, it is o
completely clear that the reasons benhind S0
the doctrine 0of res judicata as developed
in the court system are fullv applicable - T
to some administrxative proceedings. The oo
reasons against a second litigation be- B
tween the same parties of the same claims
or issues arxe preciselv the same for some
administrative determinations as thev are - R
for mast~judicial determinations. The :

- sound view is therefore to use the doctrine
_ . of res judicata when the reasons for it are
- C present in full force, to modifv it when Lom
. modification is needed, and to reject it
;- when the readscns against it outweigh e -
tiose in its faveor. - ‘ o
- 9 -
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Davis, Administrative Law Treatise §18.02 (emphasisiin -the-

1l
u

original).(footnote omitted). Professor Davis goes-on’ to-sayiby’ -

way of -example that 1f it is found that Y's sharxes in 2 .Company-- -

 were worth $10 a share in 1913 when the income tax law became-.

-

efiectivg,.so that the capital gain is $40 a'share"Wheﬁ?stoid"%
some of them in 1956, the finding is res judicata‘on-thie-lssue
with respect to 1956 income.  I&., §18.03. srEemcnonl LEIT Lroie
The instant case falls squarel? within Professor Davis'lgif

example. The PUC's f£inding that the construction of now cémpletedf-?'
Salem Unit No. 1 Wés mismanaged, like the finding that Y's shares
were worth $10 in 1913 and that Y realized a capital gain of $40
in 1956, is based solely on fixed past events. :hereris?nothing
in the tes;:year,usea by PECO in this case nor test’vears -of future
cases, which can alter this history. We.belieVe, therefore, that
the reason for res judicata - the desirability of giving. finality.: .-
to decisions and preventing the relitigation of issues involving- -
precisely the same facts as those in finished litigation - apply :
here. Accordingly, we hold that res ju&icata mav be-a par to- the
relitigation 0f an issue baseéd:.on immutable facts and circumstances
decided in a rate case. _ , -l

Having decided that re§ judicata may apply to bar’ the
relitigation of the PUC's prior determ;nation-thatfPECO mismanaged.
the construction of Unit No. I, we must 5till decide whéthér it applies ir
this case. - There must be a c0ncurrénce of the:familiar'conditions{
(1). icdentity of the thing sued upon; (2) identity of the cause of

action;- (3). identity of the persons and parties to the action; and

- 10 -
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.are clearly present. e

(4):-identity of the quality or capacity of the parties suing or:-:.:

sued. . See, &.g., Thompson v. Xarastan Rug Mils, 228 Pa. Superior..

.Ct. 260, 265, 322 A.,2d 341, 344 (1974). All*ofithese conditions:

~

th

.

-

. :-.The remaining inquiry is that of whether the ulfimate-and-- I:i-~

. contrelling issue has been decided 'in a prior proceeding-in-which. ::.

- the parties had an opportunity to appear and-assert-their:rights?.

;g. at 226, 323 A.2d at.344, ' .. T PR
'PECO contends that 1t did not have the oppotiuhiiy ko

agsert_its rights and £fully litigate the guéstion of‘the quality

of the construction of.Salem Unit No. 1 in the prior rate proceeding.-

PECO argues that the Theodore Barry and Associateé report, upon

which the PUC relied in deciding that the construction had:been -

mismanaged by PSE&G was not proviced it until- late May, 1978 and:.

that it had insufiicient time to'secure the .appearance ocf:-witnesses -

Or otnerwlse prepare a reputtal to the r

eport before-the scheduled- :-
closing of the record on June 30, 1978. We are unwilling #o con-:
clude that the period of more than one month was not suifficilent

for PECO to prepare to arrange these matters and in any evént:PECO-- --

micht nave sought a continuance of the hearings. See 52 Pa. Code -

§3.162{a). PECO's contention that it did not seek & continuance .-
because it badly needed early rate relief is-not compelling in-:.:: =:.
view -of .the fact that PECO was entitled to ask for interim relief.

6 Pa. C.S.

a\

See Section 1308(e) of the Public Utility Code, -
.§1308(e):..- In fact, it requested interim relief and its raquest. -

was granted by the PUC, effective July 4, 1978.7-. "~ . = - °. -



.. . There remains a troublesome matter in this aspect of:the - =- -.

_.casa. As earlier noted, PECO appealed the PUC‘'s prior-determin-=-'

ation of mismanagement in the construction of-Unit No.-“l: "By
order. in.that case--Park Towne and Madway Engineers and Phila="_-- .~
— — j

delphia Electric Co. v. Pennsylvania Public Utilitv-Commissian,_.

1il17&nd 1211°

-

Pa. Commonwealth Ct. A.2d4 _Nos. -

.C.D. 1980, filed. 2ugust 17, 1931 j__fjied this day, we

reversed the PUC's prior crder on the ground that the PUC did

O

not explain in a fashion which permitted review-bv us how,
from the record {consistirig on this issue o0f’ the-Barry report), the PUC
-arrived at the figure of $10.5 disallowance®from rate base. It is

true that an oxder is deemed final, and therefore carcable oif

being res judicata, unless and until it is reversed. Helmig v.

Rockwell Manufacturing Co., 389 Pa. 21, 29,-131 2.24 522, 626, .

[

, 335

c

cert. denie .5. 832, reh. denied, 355°0G.S._855:(1937).

Since the PUC's prior.determinatiOn of mismanagément hzad not yet

been reversed at the time when the PUC issued-its’créer in the
presant rate case, the PUC did'hot err in nolding that res judicata-
barred PECO .from relitigating the issue of its-mismanagement of the -
c0nstructioﬁ of Unit No. 1 However, althoudh the PUC's femoval-of .
$9.7 million from PECO's rate .base in the present case as the

amount attributable to mismanagement of theicdnstruction of Unit

No. 1 was proper when made, we may not affirm an order based on

an order now reversed. ' i



[

Accordingly, we will vacate the PUC's order-on this® issue

i

s
L

- -: and we :repand this matter to the PUC with directilions +to- enter ant-

appropriagte order fixing the amount of disallcowance,-if. ahy, from

rate base pertinent to this issue consistent:with its:disbosition - -

of the same issue in Park Towne., supra. . S LIRS
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— "III" - ||II

. €. ADJUSTMENTS TO WORKING CAPITAL T

-+ - 4 e

_-PECO claimed $52.7 million as cash working capital iaclud-

able in return. The ALJ recommended an allowance of $19.9 million

Fty

and -the Commission allowed $23 million. PECO's first remaining- -

ohjection to the PUC's order in this regard®is~that the PUL 7 = ° I~

1
improperly disallowed $9.1 million as reflecting the amount oL °

money PECO always had in hand in revenues réceived-and available - &

to meet current obligations before it was réquired to-make semi-

.annual pavments of bond interest (and preferred-dividends). - PECO -

says -that .PUC erred because (1) the money it receives to pav-its' -

-
-

bty

rom

l.].

interest, as part of its return allowance, belongs to
the time of its-receipt from rate payers and that this investor's
money must be permitted to earn a return and (2) because recent
accelerating inflation .combined with the slow pace-of rate cases

have caused the amounts it collects from rate payers on account

.l"h‘

-its. interest obligations to be less than- the-whole of its actual
outlays Ior interest. PECO next contends that-the PUC erxoneocusly
disallowed all except about $250,000 of its claim of $10.5'million

&8s the amount necessary to maintain minimum bank balances.® It claims

.entitlement: to-the whole, K $10v5. million on the generzl orinciple that.as cash

it.is required to have:cash on hand to maintain its line  of credit, such -
cash'ls wotKing. capital.

.- We have carefully reviewed the record and ample evidence
‘supports the PUC's determinations. Expert.witnesses nave for the
trial .staff and the Office of the Consumer Advocate provided sub-

stantial support for PUC's finding that PECO nhad-ample working cash



‘ h O .
- - -

due to--lag time between the receipt of revenues and ‘the -payment ~:~ ==
of interest and preferred dividends. The facts here are not - - --
different From those of other recent cases in which we have upheld
simila: disallowances. See Pennsylvania Electric Co: v.~Pennsilvaniai

_—— -

Public Utility Commission;, 53 Pa. Commonwealth-Ct. 186, 193-94,

417 A.24. 819, 823 (1980); Peoples Natural Cas Co. -v, Pennsylvania .
Public Utilitv Commission, 52 Pa. Commonwealth-Ct. 201,-205-06,.::-.

415 A.2d 937, 939 (1980); UGI, 49 Pa. Commanwealth Ct. at 81,
410 A.2d at 930 (1980). PECO's argument based on its asserted
ownership of revenues designed to provide it with monev to pay =~ -2i-

interest and preferred dividends was rejected in UGL. With respect -’

to PECO's claim for the ihnclusion in werking capital of an allow- -
ance for the amount needed td mantaln minimum bank balances, the

PUC founé that the required balances were maintained by PECO's = - --7=
accounts used in its normal operations. Indeed, its ﬁreasurer B
testified on‘cfossféxamination that PECé does not segregate fuﬁds
to satisiy minimum account balan;es and that-lts average dally
balances for normal operaitions (for which PECO 'was allowed a returnjy’

had consistently satisfied its banks' minimum balarnce regquirements. -

Hy

We agree with the PUC's treatment o

casih working-capita

The order of the Pennsylvania Public Utilitv Commission,
entered May 9, 1980, insofar as it excluded:$$.7 million from -

PECO's rate base, is vacated and the matter is remanded-to the :



nis opinion;

iR

-, Commissicn for further proceedings consistent’with

146 -
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