                                                                                                                                                                      BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Tyrone Gibbs, FS-7093				:													:		
	v.						:		C-2013-2358084
							:
Global Tel*Link Corporation				:



ORDER REGARDING COMPLAINANT’S 
MOTION FOR RECONSIDERATION 


I.	BACKGROUND


		On November 27, 2013, I received a copy of a pleading entitled “Complainants Motion for Reconsideration” (Motion) from the Complainant Tyrone Gibbs (Complainant or Mr. Gibbs), requesting reconsideration of my ruling issued October 28, 2013, denying Complainant’s application for subpoenas.  This Motion was filed with the Secretary’s Bureau of the Pennsylvania Public Utility Commission (Commission).  As the Motion seeks reconsideration by me of one of my prior rulings, during the course of a proceeding, rather than reconsideration of a Final Commission Order by the Commission or interlocutory review of one of my rulings by the Commission, I am treating it as being filed pursuant to 52 Pa. Code §5.103.  

		On December 9, 2013, I asked Respondent Global Tel*Link (GTL or Respondent) whether it intended to file a response by December 12, 2013, which, by my calculation, was the last date for filing an answer.  Respondent’s counsel responded that he had not received a copy of the Motion until December 4, 2013, but that an answer would be filed by December 12, 2013.

		On December 12, 2013, I received a copy of GTL’s Answer to Complainant’s Motion for Reconsideration (Answer). 
		This matter is now ready for a ruling on whether Complainant’s Motion should be granted.

II.	DISCUSSION

		In his Motion, Mr. Gibbs requested that I revisit my ruling and issue subpoenas to require the attendance of personnel that can investigate and address the technical problems with the GTL telephone system at Graterford prison.  He averred that the only witness to be presented by GTL, Kathy Tarkir, was not a technician and did not possess the requisite expertise to diagnose and address the systemic service issues at Graterford.  According to Complainant, these technical issues go to the heart of the matter and failure to adequately address them does not allow for a full and complete adjudication of the Complaint.  

		In addition, Mr. Gibbs alleged that, as a pro se Complainant, he was not familiar with the law and the Commission’s procedural regulations, and that limited resources at the prison also hampered his ability to present his case.  He requested that he be permitted to supply additional exhibits, despite my prior rulings denying such requests, and that subpoenas be issued, in the interests of justice.
 
		In its Answer to the Motion, GTL asserted that the presiding officer had already ruled twice against the presentation of additional witnesses and documents when the Complainant had made these requests and that these prior rulings should stand.  In addition, GTL argued that Complainant’s Motion was procedurally defective in that it requested reconsideration prior to a final Commission ruling, and failed to comply with the requirements for interlocutory review.  See, 52 Pa. Code §§ 5.572; 5.301-5.306.  Furthermore, GTL contended that, even if the Motion was deemed to be procedurally proper, Complainant had failed to raise new or novel arguments, or considerations that appear to have been overlooked, and therefore has not met the standards for reconsideration.  See, Duick v. Pennsylvania Gas and Water Company, 1982 Pa. PUC LEXIS 4; 56 Pa. PUC 553; 51 P.U.R. 4th 284.  Lastly, Respondent averred that Complainant had made incorrect statements about Ms. Tarkir’s knowledge and expertise regarding his Complaint and that this should not be permitted, nor provide the basis for reconsideration.  For these reasons, GTL requested that Complainant’s Motion be denied. 

		I have considered the parties’ positions and have determined, after review of the pleadings and the transcript, and in light of GTL’s indication it would not present any additional witnesses, that additional evidence is warranted.  In providing for additional evidence, I will not vary from my previous rulings in that I will not issue subpoenas for the attendance of witnesses or allow for additional exhibits as to Complainant’s direct case.  Instead, I will exercise my own authority under 52 Pa. Code §5.404 to require GTL to present an additional witness or witnesses at a further hearing, with the demonstrated technical expertise and knowledge to directly address Complainant’s assertions of inadequate service at Graterford.  The reasons for my ruling are as follows. 

		First of all, in response to GTL’s assertions that reconsideration or interlocutory review by the Commission is not appropriate, I note that Complainant has not requested Commission review of one of my orders or reconsideration of a Commission Order; instead, Complainant has requested that I reconsider one of my own prior rulings.  As such, the regulations cited by GTL are inapplicable.  Instead, as noted previously, I have considered Complainant’s Motion to have been filed pursuant to 52 Pa. Code §5.103, which permits motions to be filed and ruled upon by presiding officers during the course of the proceeding.  

		Next, I have considered the criteria set forth in Duick, supra, regarding reconsideration requests, and have determined that, indeed, Complainant has set forth a new argument which was not previously considered by me.  Complainant has asserted for the first time, that the technical issues involved in addressing the Complaint were outside of the area of GTL’s sole witness Kathy Tarkir’s expertise.  In considering this assertion, I reviewed the transcript, which was not available to me for prior rulings.  Upon my review, I noted that Ms. Tarkir had not been qualified as a technical expert with knowledge and expertise concerning GTL’s telephone facilities and service at Graterford.  Also, as noted by Complainant, Ms. Tarkir did testify as to a lack of knowledge about the number of complaints about the phones shutting off.  Tr. 102.  She also testified that telephone service issues at Graterford are handled by a field service representative.  Tr. 71.  The field service representative was not presented as a GTL witness.  While Ms. Tarkir did evaluate exhibit(s) presented by GTL concerning whether the codes on that exhibit indicated a technical problem, she did not, for example, testify on the basis of her own technical background, knowledge and experience with the system.  She did not explain how this system operates, whether the codes shown were consistent with her own understanding for the system and its operation at that time, what codes would have been expected if the problems would have been systemic, and so forth.  Tr. 81-88.  A technical evaluation is necessary to address the concerns raised in Mr. Gibbs’ Complaint.

		As a final consideration, I note that the presiding officer has a responsibility to ensure the fair and full development of the record so that there is sufficient information to make an informed decision.  If the record is not complete on an issue or issues, the Commission could remand the proceeding for further record development, and this would cause additional delays and potential expense to the parties. 

		Although I am requiring additional evidence of a technical nature from GTL, I have not been persuaded to change my prior rulings about subpoenas and additional Complainant exhibits.  Therefore, subpoenas will not be issued and additional exhibits concerning Complainant’s direct case will not be permitted.  The additional GTL technical testimony should address Complainant’s service concerns so that subpoenas, which if issued would involve Complainant having to pay witness fees, are unnecessary.  

III.	ORDERING PARAGRAPHS

                   	THEREFORE,

IT IS ORDERED:

		1.	That Complainant’s Motion for Reconsideration is granted to the extent that Global Tel*Link is directed to present an additional witness or witnesses at a further hearing, with the demonstrated technical expertise and knowledge to directly address Complainant’s assertions of inadequate telephone service at Graterford.

		2.	That Complainant’s Motion for Reconsideration is in all other respects denied.
		
Dated:  December 18, 2013 	  				                                             									Kandace F. Melillo
							Administrative Law Judge
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