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:

v.





:     
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:
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:     
INITIAL DECISION

Before

Eranda Vero

Administrative Law Judge

history of the proceeding
On April 12, 2013, Karen Hawkins (Ms. Hawkins or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (Respondent, PECO or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging that PECO improperly terminated her payment arrangement.  As relief, the Complainant requested that the Commission issue a new payment arrangement on her behalf.
On May 6, 2013, Respondent filed an Answer with New Matter addressing the material allegations of the Complaint.

A Hearing Notice dated May 20, 2013, informed the parties that the initial hearing in this matter was scheduled for Thursday, July 25, 2013, at 10:00 a.m.

A Prehearing Order was issued on July 1, 2013, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding. 

The initial hearing convened as scheduled on Thursday, July 25, 2013, at 10:00 a.m., with both parties appearing telephonically.
  Karen Hawkins appeared pro se, and testified in support of the Complaint.  Shawane Lee, Esq., represented the Respondent, and presented the testimony of Renee Tarpley, a senior regulatory assessor for the Company.  The Respondent sponsored 11 exhibits, which were admitted into the record in this matter. 
At the hearing, I directed the Respondent to submit as a late-filed exhibit the “Customer Contacts” history for Ms. Hawkins’ account.  Tr. 54.  The Complainant was instructed to file any written objections to PECO’s late-filed exhibit by August 9, 2013.  Tr. 54-55.
On July 25, 2013, PECO submitted its late-filed Exhibit 12 listing the customer contacts between Ms. Hawkins and PECO from April 2012 to July 2013.

As of the date of this Initial Decision, the Complainant has not filed any objections to PECO’s late-filed Exhibit 12.  No objections having been filed, the Respondent’s late-filed Exhibit 12 is hereby admitted into the record.  
The record in this case consists of the transcript from the initial hearing on July 25, 2013, PECO’s Exhibits 1-11, and PECO’s late-filed Exhibit 12.  The record closed upon receipt of the hearing transcript on August 26, 2013.
FINDINGS OF FACT

1.
The Complainant is Karen Hawkins, whose mailing address is 338 Sycamore Avenue, Folsom, PA 19033 (Service Address).
2.
The Respondent is PECO Energy Company.

3.
The Complainant receives gas and electric services from PECO at the Service Address.  PECO Exhibit 1.
4.
On September 24, 2009, Ms. Hawkins filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2592089 alleging her inability to pay her PECO bills and requesting a payment arrangement.  PECO Exhibit 8.

5.
On October 13, 2009, BCS closed the case at BCS Case No. 2592089 because the Complainant failed to provide income information.  PECO Exhibit 8.
6.
On November 6, 2009, the Complainant filed an informal complaint with the Commission’s BCS at BCS Case No. 2616961 alleging her inability to pay her PECO bills and requesting a payment arrangement.  PECO Exhibit 5.
7.
The Complainant reported to BCS a household of four (4) adults and three (3) children and a gross household income of $5,252.00 per month.  PECO Exhibit 5.
8.
On February 25, 2010, the BCS issued a written informal decision at BCS Case No. 2616961 establishing a payment arrangement for Complainant as a level 2 income customer.  PECO Exhibit 5.

9.
The payment arrangement established by BCS at BCS Case No. 2616961 required the Complainant to pay a special budget amount of $971.00 per month, consisting of the regular budget billing amount of $500.00 per month, plus $471.00 per month towards the arrearages.  PECO Exhibit 5.
10.
The BCS instructed the parties that the payment arrangement was to begin with the April 2010 due date (April 15, 2010) and that the Complainant was responsible for paying reconnection and tampering fees.  PECO Exhibits 1 and 5. 

11.
On April 14, 2010, Ms. Hawkins made a payment of $900.51 towards her account with PECO.  PECO Exhibit 1.  
12.
On April 27, 2010, the Complainant filed an informal complaint with the Commission’s BCS at BCS Case No. 2674054 alleging her inability to pay her PECO bills and requesting a payment arrangement.  PECO Exhibit 9.
13.
On April 28, 2010, Ms. Hawkins made another payment of $70.49 to her account with PECO.  PECO Exhibit 1.  

14.
On May 4, 2010, BCS dismissed the informal complaint at BCS Case No. 2674054 without establishing a payment arrangement because Ms. Hawkins had already received one Commission-issued payment arrangement and had not demonstrated a change in income.  PECO Exhibit 9.
15.
The Complainant did not pay her PECO bills due May 14, 2010, and June 14, 2010, and defaulted on the Commission-issued payment arrangement.  Tr. 25, PECO Exhibit 1.

16.
On June 3, 2010, the Complainant filed an informal complaint with the Commission’s BCS at BCS Case No. 2692659 alleging her inability to pay her PECO bills and requesting a payment arrangement.  PECO Exhibit 10.

17.
On September 16, 2010, BCS dismissed the informal complaint at BCS Case No. 2692659 without establishing a payment arrangement because Ms. Hawkins had already defaulted on one Commission-issued payment arrangement and had not demonstrated a change in income.  PECO Exhibit 10.  
18.
On September 27, 2010, the Complainant filed another informal complaint with the Commission’s BCS at BCS Case No. 2746026 requesting a payment arrangement and enrollment in PECO’s automated bill payment program.  PECO Exhibit 11.

19.
On October 18, 2010, BCS dismissed the informal complaint at BCS Case No. 2746026 without establishing a payment arrangement because Ms. Hawkins had already defaulted on one Commission-issued payment arrangement.  PECO Exhibit 11.

20.
Following the dismissal of BCS Case No. 2746026, the Complainant filed a formal Complaint against the Respondent, which was docketed at Docket No. C-2010-2215677 and was set for a hearing on August 8, 2011.  PECO Exhibit 6.
21.
On August 8, 2011, Ms. Hawkins and PECO settled all the claims raised in Ms. Hawkins’ Complaint at Docket No. C-2010-2215677.  PECO Exhibit 6.
22.
As part of the settlement reached between the parties, PECO offered to Ms. Hawkins a payment arrangement with the same terms as that established for her by BCS on February 25, 2010, at BCS Case No. 2616961.  PECO Exhibit 6.

23.
This payment arrangement was made conditional upon Ms. Hawkins’ payment of her, then current, monthly charges of $554.43 by the required due date, August 11, 2011, and her enrollment in PECO’s automated bill payment program.  PECO Exhibit 6.

24.
On August 16, 2011, Ms. Hawkins made a payment of $554.43 to her account with PECO.  PECO Exhibit 1.
25.
On May 11, 2012, Ms. Hawkins informed PECO of a problem with her bank account from where her PECO payments were automatically deducted every month.
26.
Ms. Hawkins was removed from PECO’s automated bill payment program.
27.
Between October 11, 2011, and May 15, 2012, the Complainant made the following automated bill payments to PECO:
	Payment Date
	Payment Amount

	October 11, 2011
	$862.80

	November 10, 2011
	$735.42

	December 12, 2011
	$790.25

	January 12, 2012
	$929.79

	February 16, 2012
	$1,068.50

	March 16, 2012
	$938.25

	April 16, 2012
	$840.49

	May 15, 2012
	$772.52

	Total 
	$6,938.02


PECO Exhibit 1.
28.
On October 5, 2012, Ms. Hawkins filed an informal complaint with the BCS at BCS Case No. 3029206 alleging her inability to pay her PECO bills and requesting a payment arrangement.  PECO Exhibit 7.

29.
On October 9, 2012, BCS dismissed the informal complaint at BCS Case No. 3029206 without establishing a payment arrangement because Ms. Hawkins had already defaulted on one Commission-issued payment arrangement and had not demonstrated a change in income.  PECO Exhibit 7.

30.
The Complainant made no payments to PECO from June 2012 to June of 2013.  PECO Exhibit 1.
31.
On July 15, 2013, Ms. Hawkins made a payment of $1,136.67 towards her PECO bill.  PECO Exhibit 1.
32.
Between August 2009 and July of 2013, the Complainant has submitted, and PECO has accepted, seven (7) medical certificates (August 2009, April 2010, November 2010, August 2012, November 2012, April 2013, and June 2013) in order to halt termination proceedings on her account.  Tr. 22, PECO Exhibit 3 and 4.
33.
Ms. Hawkins is employed full time, working 40 hours per week at a pay rate of $19.00 per hour.  Tr. 44, 48.  

34.
There are currently five (5) people living in the Complainant’s household: the Complainant, her three children and her great-niece.  Tr. 46-47.  

35.
Ms. Hawkins is separated from her husband, but they still have a joint bank account.  Tr. 49-51.  

36.
The Complainant’s husband’s monthly gross income is $1,600.00 and Ms. Hawkins has access to his income if and when needed.  Id. 

37.
As of the day of the hearing, Ms. Hawkins’ balance with PECO was $20,240.98.  Tr. 19, 28, PECO Exhibit 1.
DISCUSSION

In the present formal Complaint, Ms. Hawkins alleges that PECO improperly terminated the terms of her payment arrangement.  The Complainant requests a new payment arrangement issued by the Commission.  As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission's decision must be supported by "substantial evidence," which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

a) Improper termination of the payment arrangement

Ms. Hawkins testified that in 2012 she had a payment arrangement with PECO and was enrolled in PECO’s automated bill payment program.  Tr. 6.  Around May of 2012, she experienced problems with her banking account from where her PECO bills were being deducted.  Tr. 6, 12-13.  Ms. Hawkins stated that she contacted PECO to inform them that her bank account was temporarily frozen and her funds may not be available for automated bill payments.  Tr. 6, 8.  She testified that the situation with her bank account was resolved rather quickly, and that she called PECO two weeks after the initial call to inform them that the automated payments could resume.  Tr. 8-9, 13.  According to Ms. Hawkins, PECO informed her that her payment arrangement had defaulted and refused to issue a new payment arrangement to her.  Tr. 9.
In response to Ms. Hawkins’ testimony, Ms. Tarpley testified that on May 11, 2012, the Complainant informed PECO of her issues with her bank account and requested to be removed from the electronic funds transfer (EFT) option.  Tr. 17-18, PECO late-filed Exhibit 12 at 2.  PECO complied with her request and the last payment that Ms. Hawkins made through the electronic funds transfer option was the one that had already been scheduled for May 15, 2012.  Tr. 35-36.  Ms. Tarpley testified that the Complainant did not inform PECO when her issues with the bank account were resolved and did not ask to be placed back in the EFT program.  Tr. 37.  In addition, after the May 15, 2012 payment, the Complainant made no payments to her account with PECO until July 15, 2013.  Tr. 26.
Ms. Tarpley explained that, even if Ms. Hawkins had contacted PECO and requested re-enrollment in the EFT program, the process could not have been completed with just a phone call.  Tr. 36-37.  Ms. Hawkins would have to fill out a form providing personal and banking information before the Company could establish automated bill payments for her account.  Id.  Ms. Tarpley stated that, in the interim period, the Complainant could have used other methods of paying her bills to PECO and complying with the payment arrangement.  Tr. 19.  According to Ms. Tarpley, Ms. Hawkins defaulted on her payment arrangement with PECO after her June bill became overdue on June 14, 2012.  Tr. 40.  Even then, had Ms. Hawkins contacted the Company, she could have had the payment arrangement reinstated by paying a catch-up amount.  Tr. 40.

Throughout the hearing Ms. Hawkins denied having requested PECO to remove her from the EFT program in May of 2012.  Tr. 31, 33, 34.  PECO, however, has submitted credible evidence in the form of business records which show that the Complainant’s removal from the EFT program was done pursuant to her request.  See PECO late-filed Exhibit 12.  Whether Ms. Hawkins specifically requested to be removed from the EFT program on May 11, 2012, or just informed PECO of her banking issues, it does not change the fact that automated bill payments could not be deducted from a frozen bank account.  Her removal from the EFT program was unavoidable once the bank account she had used to pay the PECO bills was no longer a viable option.
Ms. Hawkins insisted that, two weeks after she reported the banking issues to PECO, she contacted the Company to inform them that the problem was resolved.  Tr. 13, 37-38.  It was then, according to Ms. Hawkins, that PECO informed her that she had defaulted on her payment arrangement.  Id.  The Complainant does not support this statement with any evidence of her own, while the Respondent’s evidence and testimony refute her statement unequivocally.  The record in this case indicates that Ms. Hawkins contacted PECO on May 11, 2012, regarding her banking issue.  See PECO late-filed Exhibit 12 at 1-3.  The Complainant was informed that the automated payment of her May bill would still be carried out as scheduled on May 15, 2012.  See PECO late-filed Exhibit 12 at 3.  On May 15, 2012, a payment of $772.52 was posted on Ms. Hawkins’ account with PECO.  See PECO Exhibit 1 at 5.  Ms. Hawkins’ next PECO bill was due on June 13, 2012.  Id.   She did not make any payments to PECO in June of 2012.  In fact, she did not make any payments to PECO until July 15, 2013.
In view of the above, I conclude that Ms. Hawkins has failed to carry her burden of proving that PECO improperly terminated the terms of her payment arrangement.  
b) Payment arrangement
At the hearing, Ms. Hawkins testified that she is unable to pay her outstanding balance and requested a payment arrangement.  Tr. 10-11.  She testified that she is employed full time, working 40 hours per week at a pay rate of $19.00 per hour.  She stated that there are currently five (5) people living in her household: the Complainant, her three children and her great-niece.  Ms. Hawkins testified that she is separated from her husband but they still have a joint bank account.  Her husband’s monthly gross income is $1,600.00 and Ms. Hawkins has access to his income if and when needed.  

In response, Ms. Tarpley testified that the Complainant has received four Company-issued payment arrangements, respectively on July 17, 2008, November 17, 2008, May 9, 2011, and August 23, 2011.  Tr. 20, 25, 26, PECO Exhibit 2.  The Complainant has defaulted on all four of them.  Id.  Ms. Tarpley also testified that the Complainant has received one Commission-issued payment arrangement.  Tr. 20-21.  This payment arrangement was issued by BCS on February 25, 2010, at BCS Case No. 2616961.  Ms. Hawkins defaulted on this payment arrangement in June of 2010.  Tr. 25.   

The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405 of the Public Utility Code regarding payment arrangements reads in pertinent part:


    (b) LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 


    (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
 
   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of
the Federal poverty level.
 
   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

 

*
*
*

(d) NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
66 Pa.C.S. § 1405 (b) and (d). (Emphasis added).  Furthermore, Section 1403 of the Public Utility Code defines “change in income” as a decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.  66 Pa.C.S. § 1403.
Ms. Hawkins has already received and defaulted on one Commission-issued payment arrangement.  When she filed the informal complaint with the Commission’s BCS at BCS Case No. 2616961 on November 6, 2009, the Complainant reported a household of seven (7) individuals and a gross household income of $5,252.00 per month.  The BCS determined that the Complainant was a level 2 income customer and, on February 25, 2010 issued a payment arrangement requiring the Complainant to pay a special budget amount of $971.00, consisting of the regular budget amount of $500.00 per month, plus $471.00 per month towards the arrearages.  The BCS instructed the parties that the payment arrangement was to begin with the April 2010 due date and that the Complainant was responsible for paying reconnection and tampering fees.  

Ms. Hawkins failed to comply with the terms of the payment arrangement issued by BCS.  The PECO bill covering the period February 19, 2010, to March 21, 2010, was due on April 15, 2010.  On April 14, 2010, Ms. Hawkins made a payment of $900.51 towards her account with PECO.  On April 28, 2010, she made another payment of $70.49 to her account.  Ms. Hawkins made no payments in May or June of 2010.  PECO deemed her in default of the Commission-issued payment arrangement in June of 2010.  Tr. 25.
Ms. Hawkins current gross household income is $4,893.33 per month.
  While her household income has decreased by $358.67
 since her last Commission-issued payment arrangement, this decrease does not qualify as a “change in income” as this term is defined in 66 Pa.C.S. § 1403.  Consequently, the Complainant is not eligible to receive a subsequent Commission-issued payment arrangement.
The record in this case highlights a disturbing trend in Complainant’s use of this Commission’s regulations and its informal and formal proceedings to avoid paying her utility bills while evading the Company’s termination procedures.  Between September of 2009 and July of 2013, Ms. Hawkins has filed six (6) informal complaints (BCS Case No. 2592089 on September 24, 2009; BCS Case No. 2616961 on November 6, 2009; BCS Case No. 2674054 on April 27, 2010; BCS Case No. 2692659 on June 3, 2010; BCS Case No. 2746026 on September 27, 2010; and BCS Case No. 3029206 on October 5, 2012), and two (2) formal Complaints (one in 2010 at Docket No. C-2010-2215677, and the present Complaint at Docket No. C-2013-2360047 filed on April 12, 2013).  During the same period of time the Complainant has submitted, and PECO has accepted, seven (7) medical certificates (August 2009, April 2010, November 2010, August 2012, November 2012, April 2013, and June 2013) in order to halt termination proceedings on her account.  As of the day of the hearing, Ms. Hawkins’s balance with PECO was $20,240.98.
The Commission has on occasion precluded a party from filing further informal and formal complaints when the party has been an abuser of the system.  See, Agnes Manu, et al. v. AT&T Communications of Pennsylvania, Inc.; the Bell Telephone Company of Pennsylvania, Inc. & Philadelphia Electric Company, Inc., Docket Numbers F-09029141, C-00935014, C-00934970, C-00913621, Opinion and Order adopted May 4, 1994, entered May 9, 1994, Albert Dinion v. Duquesne Light Company, 91 Pa. PUC 550 (1998), Attilio DiFilippo, Jr. v. PECO Energy Company, Initial Decision of Administrative Law Judge Marlane R. Chestnut dated August 8, 2002, Final Order entered October 3, 2002.  More recently, in Sheri Seidenstricker v. Metropolitan Edison Company, Docket No. F-2008-2019388, (Final Order entered July 28, 2009), the Commission adopted the Administrative Law Judge’s Initial Decision which, inter alia, ordered that complainant be precluded from filing further informal and formal complaints pertaining to the same account until such time as the current balance on that account was paid in full, after finding that complainant had abused the system by using its provisions to prevent termination of service over the course of many years while receiving electric utility service from respondent and while accruing a large outstanding balance.  Similarly, in the present case, I find that Complainant should be precluded from filing further informal and formal complaints pertaining to the PECO account (Account Number 64887-38045) for the Service Address until such time as the current balance on that account is paid in full.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. Complainant had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).

3.
The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq., applies to this proceeding.  
4.
Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  66 Pa.C.S. § 1405(d).

5.
Change in income is defined as decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.  66 Pa.C.S. § 1403.

6.
The Commission has on occasion precluded a party from filing further informal and formal complaints when the party has been an abuser of the system.



7.
The Complainant has abused the system by using its provisions to prevent termination of service for over four years while receiving gas and electricity services from the Respondent and while accruing an outstanding balance.



8.
The Complainant should be precluded from filing further informal and formal complaints pertaining to her utility service account (Account Number 64887-38045) for the Service Address until such time as the current balance on that account is paid in full.

ORDER

THEREFORE, 
IT IS ORDERED: 
1.
That PECO’s late-filed Exhibit 12 is admitted into the record in this case.

2.
That the Formal Complaint of Karen Hawkins against PECO Energy Company at Docket No. C-2013-2360047 is dismissed with prejudice.

3.
That Karen Hawkins be, and hereby is, precluded from filing further complaints with the Pennsylvania Public Utility Commission, whether of an informal or formal nature, regarding the arrearages on Account Number 64887-38045 for gas and electricity services rendered by PECO Energy Company until all such arrearages are paid in full and that the filing of any complaint pertaining to such arrearages shall be dismissed without further proceedings.

4.
That the record of this proceeding be marked closed.

Dated:
November 27, 2013





/s/










Eranda Vero







Administrative Law Judge
� 	A few days before the hearing, the Complainant contacted the undersigned requesting permission to appear at the hearing telephonically.  She cited a family emergency as the reason for her request.  The Respondent indicated that it had no objections to Ms. Hawkins’ request and that it also preferred to appear telephonically.  In view of this, I informed the parties that the in-person hearing would be converted into a telephonic one.


� 	40 hours/week x $19.00/hour x 52 weeks/year = $39,520.00/year.


$39,520.00/year ÷12 months/year = $3,293.00/month.


$3,293.33/month  + $1,600.00/ month (husband’s income) = $4,893.33/ month.  





� 	$5,252.00 - $4,893.33 = $358.67  ($358.67 is 6.83% of $5,252.00).
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