BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

John R. Joseph					:
						:		
	v.					:		C-2013-2391046
						:
West Penn Power Company			:


ORDER SUSTAINING PRELIMINARY OBJECTIONS


On October 15, 2013, John R. Joseph (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against West Penn Power Company (Respondent).  The complaint alleges that on July 4, 2013, a power outage occurred at the Complainant’s residence.  At the time of the power outage, the Complainant’s stove and air conditioning were operating.  The power outage lasted for approximately two and a half hours.  The complaint asserts that when the Respondent restored the Complainant’s power, the stove and air conditioner would not work.

According to the complaint, on July 5, 2013, the Complainant contacted the Respondent regarding the problems he was experiencing with his stove and air conditioner.  The complaint alleges that the Complainant received a letter from the Respondent, dated July 18, 2013, stating that the Complainant’s claim was denied.  

The complaint states that, also on July 5, 2013, the Complainant contacted his appliance and air conditioner repairmen.  The appliance repairman determined that the stove was too severely damaged to repair.  The Complainant subsequently purchased a new stove.  The complaint requests that the Commission order the Respondent to reimburse the Complainant for the costs of the service calls for the stove and air conditioner as well as the cost of the new stove.
 
On November 25, 2013, the Respondent filed an answer with new matter and preliminary objections.  The answer admits that the Respondent provides electric service to the Complainant at the address shown on the complaint.  The answer also admits that a power outage occurred on the circuit providing electric service to the Complainant on July 4, 2013.  The answer denies that the power outage caused damage to the Complainant’s stove and air conditioner.   

The answer admits that the Respondent sent a letter, dated July 18, 2013, to the Complainant denying his claim.  The answer denies that the Respondent is liable for any damages to the Complainant’s stove and air conditioner.  

The new matter contends that the Complainant is not entitled to the relief he requests.  According to the Respondent, the Complainant’s request that the Commission order the Respondent to reimburse the Complainant is a request for monetary damages.  The new matter concludes that the Commission lacks the authority to award monetary damages.  The answer with new matter requests that the Commission dismiss the complaint.  

The Respondent’s preliminary objections assert that the Commission lacks authority to award monetary damages.  The preliminary objections point out that the Complainant is requesting that the Respondent reimburse the Complainant for the costs of the service calls for the stove and air conditioner as well as the cost of the new stove.  Therefore, the Complainant is seeking monetary compensation.  Since the Commission lacks the authority to award damages, the preliminary objections request that the Commission dismiss the portion of the complaint requesting damages.

 By notice dated December 17, 2013, the Commission notified the parties that it had assigned the case to me as motion judge.  As of the date of this order, the Complainant has not filed an answer to either the new matter or the preliminary objections.

The preliminary objections are ready for decision.  For the reasons set forth below, I will sustain the preliminary objections and refer the matter to the Commission’s Mediation Unit for mediation review.

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.   The grounds for preliminary objections are limited to those set forth in 52 Pa.Code § 5.101 as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.


Here, the Respondent’s preliminary objections assert that the Complainant’s request for damages is impertinent matter, pursuant to 52 Pa.Code §§ 5.101(a)(2) that the Commission should strike.  I agree.  

A request for relief that is not legally available in the cause of action pleaded is “impertinent matter” in the sense that it is irrelevant to that cause of action.  A preliminary objection in the nature of a motion to strike off impertinent matter is the appropriate method to challenge an erroneous prayer for damages.  Hudock v. Donegal Mut. Ins. Co. 264 A.2d 688 (Pa. 1970).  In this case, the Complainant’s request that the Commission order the Respondent to reimburse him is impertinent because the Commission lacks the authority to award monetary damages. 

Although it has general jurisdiction over service disputes between public utilities operating in Pennsylvania and their customers, the Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly, contained in the Public Utility Code.  The Public Utility Code simply does not grant the Commission the authority to award damages in this case.  There is no question that the Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pa. Pub. Util. Comm’n., 666 A.2d 744 (Pa. Cmwlth. 1995). 

The Commission has jurisdiction over service disputes between public utilities operating in Pennsylvania and their customers.  The facts alleged in the Complainant’s complaint, if proven true, could constitute possible unreasonable service in violation of the Public Utility Code or Commission regulations.  In that event, a civil penalty may be appropriate, pursuant to 66 Pa. C.S. §3301.  

However, even if the facts alleged in the Complainant’s complaint were proven to be true, the Commission could not award the relief requested by the Complainant.  The Complainant’s request that the Respondent reimburse him for the costs of the service calls for the stove and air conditioner as well as the cost of the new stove is a request for compensation and is beyond the authority the General Assembly has granted to the Commission.  

The Respondent contests the portions of the complaint alleging possible unreasonable service.  There is therefore a dispute of facts regarding these allegations.  A hearing will be necessary to resolve the dispute of facts regarding the complaint’s allegations of possible unreasonable service.   

As set forth above, the Commission lacks the authority to award damages to the Complainant.  Sustaining the Respondent’s preliminary objections by striking the relief requested as impertinent matter is appropriate under the circumstances.  

I will strike that portion of the complaint requesting monetary damages.  I will direct that the remaining issues raised in the complaint be referred to the Commission’s Mediation Unit for mediation review.  I will issue the following order.
 




ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the preliminary objections filed by West Penn Power Company at Docket No. C-2013-2391046 are sustained.

		2.	That the request for relief in the form of monetary damages set forth in the complaint of John R. Joseph at Docket No. C-2013-2391046 is stricken.

		3.	That the remaining issues set forth in the complaint of John R. Joseph at Docket No. C-2013-2391046 are referred to the Pennsylvania Public Utility Commission’s Mediation Unit for mediation review.

 
Date:	December 19, 2013				_______________________
		David A. Salapa
		Administrative Law Judge
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