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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition)[footnoteRef:1] of Lisa Martin (Complainant) filed on October 21, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, which was issued on September 27, 2013, in the above-captioned proceeding.  An Answer to the Petition was filed by PECO Energy Company (PECO or Company) on October 29, 2013.  For the reasons stated below, we shall deny the Complainant’s Petition. [1: 	 	As discussed further herein, the filing was labeled “Exceptions,” but because it was not timely filed, we will treat the filing as a Petition for Reconsideration.  For the sake of consistency, the “Exceptions” will be referred to herein as the Petition and the “Replies to Exceptions” will be referred to as an Answer to the Petition for Reconsideration.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On April 29, 2013, Lisa Martin filed a Formal Complaint[footnoteRef:2] with the Commission against PECO Energy Company alleging incorrect billing and requesting that she not be held responsible for charges to a rear apartment unit at 242 New Galena Road, Chalfont, Pennsylvania (rear unit).  She stated that she never had electric in her name for the rear unit.  She also disputed the dates for which PECO billed her for the front unit of the same address (front unit). [2: 	 	The Formal Complaint was a timely appeal of a decision by the Bureau of Consumer Services on an informal complaint in Case No. 3056300.] 


		On May 13, 2013, PECO filed an Answer denying that there were incorrect charges included in the Complainant’s account and stating that the Complainant had established an account for the rear unit and was responsible for the associated charges.  PECO also averred that the Complainant is responsible for charges transferred to her current account from the front unit as she never requested discontinuance of service.   Also on May 13, 2013, PECO filed New Matter with the appropriate Notice to Plead.  In its New Matter, PECO alleged that the Complainant’s entire balance contained arrearages that accumulated while she was participating in PECO’s customer assistance program (CAP) and therefore, the Commission could not issue her a payment arrangement.  No responsive pleading was filed.  
 
		The ALJ convened the Initial Hearing as scheduled on August 1, 2013.  The Complainant appeared, was represented by counsel, and testified on her own behalf.  PECO was also represented by counsel and presented one witness and seven exhibits, which were entered into the record.  PECO also submitted two late-filed exhibits which were received by the Office of Administrative Law Judge on August 5, 2013.  These additional two exhibits were admitted into the record.  The record closed on August 15, 2013, with the receipt of the transcript.

In the Initial Decision, issued on September 27, 2013, ALJ Barnes found that the Complainant failed to satisfy her burden of proof and was not eligible for a payment arrangement.[footnoteRef:3]  The ALJ therefore dismissed the Complaint.  As previously indicated, the Complainant filed the Petition on October 21, 2013.  PECO filed an Answer to the Petition on October 29, 2013. [3: 	 	The Complainant did not request a payment arrangement in her Complaint, but later requested it during the hearing.  Tr. at 11. ] 


Discussion

We begin by considering the nature of the Complainant’s filing, as the analysis to be applied depends on the type of filing before us.  In this case, Exceptions to the Initial Decision were due on October 17, 2013.  Exceptions were not filed, within the meaning of 52 Pa. Code § 1.11, by the required due date.  Therefore, in accordance with Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), the decision of the ALJ became final without further Commission action on October 17, 2013.  

As discussed above, the Complainant filed “Exceptions” on October 21, 2013 (i.e., within fifteen days of the date that the Initial Decision became the final action of the Commission).  In the interest of securing a just, speedy, and inexpensive determination, we will exercise our discretion and consider the Complainant’s “Exceptions” as a Petition for Reconsideration of the Commission’s final decision.  52 Pa. Code §§ 1.2(a) and 5.572(c).  Consequently, we will treat the Replies to Exceptions filed by PECO as an Answer to the Petition for Reconsideration. 

		Reconsideration is essentially a two-step process.  First, we determine whether there are considerations, such as new or novel arguments set forth in the Petition, that convince us to exercise our discretion under the Code to consider the case again.  If so, we proceed to consider whether we should modify our conclusion or rationale.  In this case, we find considerations that cause us to exercise our discretion to consider this case a second time.  Specifically, the Complainant has raised issues regarding procedural matters and arguments not explicitly addressed by the ALJ.  Upon review, however, we find the Complainant’s arguments are without merit and will adopt the Initial Decision.

Legal Standards

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):  

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

	In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:  

Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

Before addressing the Petition, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Barnes made thirteen Findings of Fact and reached seven Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order. 

In her Initial Decision, the ALJ identified two issues.  The ALJ first addressed the Complainant’s contention that PECO was charging her for several months of service after she requested that the service be terminated.  Second, the ALJ addressed the Complainant’s assertion that she had never requested service for the rear unit.  I.D. at 4-5.

At the hearing, the Complainant testified that she had moved into the front unit at the New Galena Road service address at some point in 2006.  Although she did not own the property, her name was on the mortgage along with another individual.  She explained that, in addition to the main house, there was an apartment over the garage, the rear unit, which had a separate meter.  The rear unit was rented to several different tenants during the time she was associated with the property.  She testified that she left the property in October of 2006 and returned in 2008 and moved out again on January 11, 2010, when the property was foreclosed upon.  She further testified that she called on January 11, 2010, to have service discontinued and that she had never requested service for the rear unit.  Tr. at 7-9.

PECO presented its business records at the hearing detailing the Complainant’s accounts and its contacts with the Complainant and argued before the ALJ that the Complainant had not requested discontinuance of service for the front unit until May 27, 2010.   Tr. at 32.  PECO also presented evidence that the Complainant had requested, and was responsible for, service to the rear unit.  According to its records, PECO stated that the Complainant had electric service for the front unit from June 12, 2006, through October 13, 2006.  Tr. at 25.  PECO explained that the Complainant then had service for the rear unit from February 2, 2007, through September 27, 2008, and, finally, she had service again for the front unit from November 5, 2008, through May 27, 2010.  Tr. at 27 and 29.  PECO reported that the total unpaid balance for both accounts was $9,437.45.   Tr. at 30.  

Upon consideration of the evidence presented, the ALJ first found that PECO’s exhibits supported a finding that the Complainant did not request a discontinuance of service on January 11, 2010, but rather on May 27, 2010, and that the Company discontinued service in a timely manner thereafter.  Likewise, she found that PECO’s records also supported a finding that the Complainant was responsible for the charges accrued on the account for the rear unit.  She reasoned that the Complainant held a mortgage on the property, the name and social security numbers on the accounts for both units were exactly the same, and the Complainant did not show that there was any unauthorized use of her name or social security number to establish service for the rear unit.  Finally, the ALJ found that the entire amount in dispute accrued under customer assistance program rates and was not subject to a Commission-ordered payment arrangement.  I.D. at 6-7.  

Positions of the Parties and Disposition

In her Petition, the Complainant disagrees with the ALJ’s conclusions and Findings of Fact.  She requested that another hearing be held in a fair and impartial setting with all evidence produced in a timely fashion.  Petition at 2.  PECO filed an Answer arguing that the ALJ correctly determined that the Complainant is responsible for the entire arrearage and that the Commission should sustain the Initial Decision.  Answer to the Petition at 2.

		The Complainant first contends that she was improperly denied discovery prior to the hearing, which deprived her of the ability to properly prepare for the hearing.  She further objected to a denial of a continuance.  Petition at 1.  In its Answer to the Petition, PECO states that the Complainant never issued a request for discovery nor filed any discovery motions and averred that this contention is baseless and should be denied.  Answer to the Petition at 5.  Our review of the record reveals that the Complainant never made any discovery requests nor did she request a continuance.  As these requests were never made, they were not denied by the ALJ.  Thus, we find that the Complainant was not improperly denied discovery or a continuance.

		Second, the Complainant asserts that she was prejudiced by the admittance of PECO’s late-filed exhibits.  She asserts that the hearing should have been rescheduled in order to allow her time to respond to the exhibits.  Petition at 1.  In response, PECO states that both late-filed exhibits were relevant to resolve the dispute between the Parties and asserts that the Complainant was sent a copy of the late-filed exhibits but did not file an objection before the record was closed and has waited to object until this stage of the proceeding.  Answer to the Petition at 5-6.  

		We find that the Complainant was not prejudiced by the admittance of the late-filed exhibits as she had adequate time to respond to them.  At any stage of the hearing, or thereafter, the presiding officer may call for further admissible evidence which may be presented at either the hearing or at the adjournment of the hearing.  52 Pa. Code § 5.404(a).  Here, the ALJ held the record open for the submission of two late-filed exhibits and the nature of the exhibits was described at the hearing.  Tr. at 41.  The exhibits were filed on August 5, 2013, and the record did not close until August 15, 2013.  The Complainant neither objected to the two exhibits at the hearing, nor did she state any objections after they were filed despite having ten days to do so.  Having not filed objections before the close of the record, the Complainant has waived her right to do so and cannot now object at this stage of the proceeding.  

		Next, the Complainant argues that she never requested electric service for the rear unit and that, at the hearing, PECO had acknowledged that anyone with the right information could open an account in her name.  Petition at 1 and 2.  In its Answer to the Petition, PECO asserts that the ALJ correctly determined that PECO reasonably believed that the Complainant was responsible for the account for the rear unit.  PECO points to the evidence that:  (1) the Complainant held a mortgage for the property; (2) the account was established using her social security number; (3) the Complainant was enrolled in CAP under this account, which required completing and signing a verification of income, providing copies of paystubs and unemployment and social security information; and (4) the Complainant did not submit any proof of another address during the time period at issue.  PECO argues that all of this evidence points to the Complainant being the responsible account holder for the rear unit.  Answer to the Petition at 2-3.  

		We agree with the ALJ that the Complainant is responsible for the charges associated with the rear unit.  In deciding disputes as to whether or not a customer actually requested utility service, the Commission has considered the type of personal information that was provided to the utility and the Complainant’s association with the service address.  The Commission has also considered whether or not a police report for identity theft was filed.  Martins v. PECO Energy Company, Docket No. 
F-2008-2059421 (Order entered November 5, 2009); see also, Milbee v. Duquesne Light Company, Docket No. F-2012-2299572 (Initial Decision of ALJ John H. Corbett, Jr., issued August 8, 2012; Final Order entered September 17, 2012) (complainant found to have not requested service because her reporting of identity theft to the police tipped the scale in her favor).  In Martins, the complainant alleged that he had not requested the utility service for which the utility was holding him responsible.  Despite evidence that the complainant did not reside at the service address, the Commission found persuasive the facts that both his social security information and driver’s license number were given to the utility to establish service, his name was on the lease, and no police report for identity theft was filed.  Martins at 6. 

		Similar to the complainant in the Martins case, here the Complainant testified that she never requested service for the rear unit.  Nonetheless, the evidence demonstrates that the name and social security numbers for the accounts for both the front and rear units were identical, that her personal financial information was submitted in writing during the CAP application process, and that her name was on the mortgage.  Additionally, no police report regarding identity theft was filed nor is there anything in the record to indicate that she resided elsewhere during the pertinent period.
  
		The Complainant next objects to the ALJ’s finding that she had received bills for the rear unit on at least two occasions in October 2008 and June 2010.  She argues that she never received a bill for the rear unit, nor did she receive a final bill for the front unit, until she was denied service at her current address on July 26, 2013.  She asserts that, because she never saw the bill for the rear unit, she could not dispute it.  In reference to copies of bills submitted into evidence by PECO, she alleges that the computer can generate the bills with any date.  Finally, she notes that, if PECO was trying to collect $9,000, it would be reasonable to send correspondence via certified mail in order to confirm receipt.  Petition at 1-2.  

		We find that the record supports the conclusion that the Complainant received bills for the rear unit prior to being denied service at her current address.  Not only were bills mailed to the Complainant on the dates specified by the ALJ, but the balance from the rear unit was transferred to her account for the front unit when she established service on November 5, 2008.  PECO Exhs. 3 and 6.  This balance would have been included on her monthly bills thereafter.  Until the Complainant was denied service by PECO at her current address, she did not dispute this balance.  

		Finally, the Complainant takes issue with the ALJ’s conclusion that she requested termination of service for the front unit on May 27, 2010.  She states that she requested termination on January 11, 2010, and argues that she can only provide testimony with regard to when she called PECO.  She contends that the burden of proof should be shifted to the Company, which keeps the records.  Petition at 1 and 2.  In its Answer to the Petition, PECO avers that it has produced business records showing that the Company did not receive a call from the Complainant in January 2010, but did receive a call from her in May 2010 requesting that service be discontinued.  PECO also argues that the burden of proof did shift to the Company and it provided evidence of the date termination was requested.  Answer to the Petition at 4.
  
		We find that the Complainant has failed to meet her burden of proving she requested termination of service on January 11, 2010.  At the hearing, she testified that she called PECO on that date.  The burden of going forward with the evidence then shifted to PECO to rebut her testimony.  In response, PECO produced business records showing that the Complainant called on May 27, 2010, to have service terminated.  PECO then acted on that request in a timely manner.  No further evidence was produced by the Complainant.  We find PECO’s records to be persuasive and that the Complainant did not request termination of service until May 27, 2010.  

Conclusion

Based upon the foregoing discussion, we shall deny the Petition of the Complainant; THEREFORE, 

IT IS ORDERED:

1. That the Petition for Reconsideration of Lisa Martin, filed on October 21, 2013, is denied, consistent with this Opinion and Order.



2. That the proceeding docketed at F-2013-2360697 be marked closed
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: December 19, 2013

ORDER ENTERED:  December 19, 2013
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