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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Fred D. Wilson (Complainant) filed on August 19, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur, which was issued on August 9, 2013, in the above-captioned proceeding.  Replies to Exceptions were filed by Columbia Gas of Pennsylvania, Inc. (Respondent) on September 3, 2013.[footnoteRef:1]  For the reasons stated below, we will deny the Complainant’s Exceptions, adopt the Initial Decision and dismiss the Complaint with prejudice. [1: 		The Complainant’s Exceptions were served on the Respondent by Secretarial Letter dated August 23, 2013.  The Respondent’s Reply Exceptions were timely filed under the terms of the August 23, 2013 Secretarial Letter. ] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On May 31, 2013, the Complainant filed a Formal Complaint with the Commission against the Respondent.  In his Complaint, the Complainant alleged that the Respondent installed a gas line on his property without his permission or a valid permit.  The Complainant requested that the gas line be removed.  On June 26, 2013, the Respondent filed an Answer and New Matter.  The Answer denied that the gas line is on the Complainant’s property.  The New Matter asserted that the Commission lacks jurisdiction over property disputes.  No Notice to Plead accompanied the New Matter.  Also on June 26, 2013, the Respondent filed Preliminary Objections.  A Notice to Plead accompanied the Preliminary Objections.  On July 15, 2013, the Complainant filed what appears to be a response to the Respondent’s Preliminary Objections.[footnoteRef:2] [2: 		The record also reflects that the Complainant filed a request for an internet video conference on July 22, 2013.  According to the Complainant’s request, the Court Administrator for the Washington County Courthouse would facilitate the Complainant’s request.  In light of the ALJ’s disposition of the Respondent’s Preliminary Objections, the Complainant’s request was never addressed.  ] 


On August 9, 2013, the ALJ’s Initial Decision was issued.  The ALJ determined that the Respondent’s Preliminary Objections were properly filed and found that the basis of the Complaint filed in this action was a property dispute between the Complainant and the Respondent.  Accordingly, the ALJ determined that the Commission lacked jurisdiction over the subject matter of the Complaint, granted the Respondent’s Preliminary Objections and dismissed the Complaint with prejudice.

As noted above, the Complainant filed Exceptions on August 19, 2013.  The Respondent filed Reply Exceptions on September 3, 2013, which are deemed timely according to the Commission’s August 23, 2013 Secretarial Letter.

Discussion

Section 5.101 of the Commission’s Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
[bookmark: 5.101.] 	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
   	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
   	(3)	Insufficient specificity of a pleading. 
   	(4)	Legal insufficiency of a pleading. 
   	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)). 	

ALJ Jandebeur made two Findings of Fact and reached one Conclusion of Law.  The Findings of Fact and Conclusion of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Initial Decision

The ALJ reviewed the Complaint filed in this matter and noted that the Complainant alleged “that the Respondent entered his property and installed a gas line without the appropriate permits, permission or easements in place.  He wants the gas line removed, fines assessed if appropriate, and individuals referred to the Attorney General’s office.”  I.D. at 3.  After her review of the Complainant’s allegation, the ALJ stated:

As correctly argued by the Respondent, the Court of Common Pleas has jurisdiction over substantive property disputes.  Fiorillo v. PECO Energy Company, Docket No. C-00971088 (Order entered September 14, 1999).  The Commission does not have jurisdiction over questions of trespass and the scope and validity of a utility’s right of way.  Lou Amati/Amati Service Station v. West Penn Power Co., Docket No. C‑00945872 (Order entered October 24, 1996).  The Commission does not have jurisdiction to determine if a utility’s facilities are situated within a valid right of way, such matters are within the exclusive jurisdiction of the Court of Common Pleas.  Edward Boczar v. PPL Electric Utilities Corporation, Docket No. C-200116332 (Order entered February 10, 2003).

I.D. at 3-4.

		Based on the foregoing analysis, the ALJ granted the Preliminary Objections and dismissed the Complaint with prejudice for lack of subject matter jurisdiction.  I.D. at 4.

Exceptions and Reply Exceptions

		In his Exceptions, the Complainant argues that the Initial Decision was “too narrow in scope.”  Exc. at 1.  He argues that the Respondent has placed its “gas line in an exclusive water right of way granted to” a particular company for the transmission and distribution of water.  Id.  

		The Complainant goes on to dispute the nature of permits obtained by the Respondent on the basis that the nature of the property involved renders the permits invalid.  Exc. at 1.  In addition, the Complainant argues that the property at issue is considered an unopened way or street on town plots, subject to 36 P.S. § 1961, which mandates that the property cannot be opened or used for public use without the consent of the owner.  Id.

		The Complainant next argues that the Respondent’s gas line violates Department of Transportation safety regulations.  Exc. at 1-2.  The Complainant then reiterates that the Respondent has placed its gas line in an exclusive right of way held by a water company.  Id. at 2.  

		The Respondent replies that the averments in the Complainant’s Exceptions support the ALJ’s ruling that this is a property dispute over which this Commission has no subject matter jurisdiction.  The Respondent points out that the Complainant’s primary contention is that the Respondent has in some way violated an exclusive right of way.  In order to resolve that issue, the Respondent argues that a court of competent jurisdiction must review the right-of-way document in question to make a factual determination regarding the nature of property rights conveyed in that document.  R.Exc. at 1.  

		In addition, the Respondent argues that a factual issue is presented by the Complainant as to whether the property involved is subject to a statute that would prohibit public use without the owner’s consent.  However, that question turns entirely on the nature of the property at issue.  The Respondent again points out that only a court of competent jurisdiction can make a factual determination as to the nature of the property and whether the statute applies.  The Commission does not have that authority.  R.Exc. at 2.  

		The Respondent also argues that there is a factual issue as to whether or not the Respondent’s gas line lies on the Complainant’s property.  The location of the line and the boundaries of the Complainant’s property ownership are factual issues for a court of competent jurisdiction; not the Commission.  R.Exc. at 2.

		To the extent that the Complainant has attempted to raise a safety issue, the Respondent points out that no such allegation was made in the Complaint.  In addition, the Respondent asserts that the allegation is so vague as to preclude a meaningful response.  The Respondent also argues that all of its facilities are subject to regular inspection by the Commission.  According to the Respondent, the Complainant’s allegation regarding safety “is a make weight argument supported only by conjecture and should be ignored.”  R.Exc. at 2.

		Disposition

		As stated above, we must accept for the purposes of disposition of the preliminary objection, all well-pleaded material facts of the non-moving party, as well as every inference fairly deducible from those facts.  We therefore begin by examining the allegations in the Complaint.  

The Complaint alleges that the Respondent installed pipes on the Complainant’s property without his permission.  In fact, the Complaint alleges that the pipes were installed against the Complainant’s wishes in an easement that is, by its own terms, exclusively for the use of a water company that is not a Party to these proceedings.  The Complaint notes, however, that the Respondent obtained a Canton Township Road Occupancy Permit, which is allegedly invalid.  Complaint at 4.
To state a claim over which this Commission has jurisdiction, the Complainant was required to allege a violation of the Code or other statute over which we have jurisdiction, our Regulations, or our Orders.  66 Pa. C.S. § 701.  We agree with the ALJ that this Commission does not have jurisdiction over questions of trespass or the scope and validity of an easement.  I.D. at 3-4.  However, the Commission has held that a Complaint alleges a violation of Section 1501 of the Code,[footnoteRef:3] over which the Commission does have jurisdiction, if the Complaint alleges that a utility installed facilities in the absence of an easement or other document providing authority to do so.  Veahman v. Duquesne Light Company, C-2009-2093363 (Order entered December 7, 2009).   [3: 	 	In pertinent part, Section 1501 requires each public utility to furnish adequate, efficient, safe and reasonable service and facilities.  ] 


We agree with the ALJ and the Respondent that we simply cannot resolve this case without addressing issues over which this Commission lacks subject matter jurisdiction.  We have no jurisdiction to determine the validity of the Township Road Occupancy Permit that apparently authorized the Respondent to install its facilities in their present location.  Moreover, the allegations made in the Complaint necessarily require an interpretation of the easement document, as well as state laws concerning unopened roads.  The adjudication of the Complaint would also require us to determine the ownership of the property on which the Respondent’s facilities are located.  The ALJ and the Respondent are correct that this Commission does not have jurisdiction over these issues and the Complainant needs to have his concerns heard in a court of competent jurisdiction.  Fiorillo; Amati Service Station; Boczar.

		We find that the Complainant’s concerns regarding safety were not facts well-pleaded in the Complaint and cannot be raised for the first time in his Exceptions.  Safety issues were not mentioned on the nine-page Complaint form.  However, the Complainant attached seventeen pages of documents to the Complaint (including the easement and the road occupancy permit).  Safety issues were briefly raised in correspondence that was included among these attachments.  We do not believe every topic mentioned in the attachments is a well-pleaded material fact for purposes of ruling on a preliminary objection.  Under the circumstances of this case, we do not believe the Respondent had sufficient notice that safety issues would be part of this proceeding.  Moreover, new arguments may not be raised at the exception stage of a proceeding, as it deprives parties of the opportunity to respond.  Application of PPL Electric Utilities Corporation, Docket Nos. A‑2011‑2267349 et al. (Order entered July 16, 2013).  We therefore find that these allegations are insufficient to bring this proceeding within our jurisdiction.  

Finally, we will address the matter of a grant of Respondent’s Preliminary Objections even though the Complainant is appearing pro se.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  However, there are some cases, such as this one, where we find that a hearing would not enable the Complainant to better explain his position or provide additional facts that would alter the inevitable conclusion that this Commission lacks jurisdiction to entertain the Complaint in the first instance.  See, Vata v. Philadelphia Gas Works, Docket No. C-2009-2149960 (Order entered August 24, 2010).  On this basis, we distinguish Carlock from the case now before us.

Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision which has the effect of granting the Respondent’s Preliminary Objections and dismissing the Complaint with prejudice for lack of subject matter jurisdiction; THEREFORE,
 
IT IS ORDERED:


1. That the Exceptions of Fred D. Wilson are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Ember S. Jandebeur is adopted, consistent with this Opinion and Order.

3.	That the Complaint filed on May 31, 2013, at Docket No. 
C-2013-2367375 is dismissed with prejudice for lack of subject matter jurisdiction.

4.	That this matter be marked closed.


[bookmark: _GoBack][image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: December 19, 2013

ORDER ENTERED:  December 19, 2013
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