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history of the proceeding

On May 23, 2013, Leslie Janet Pellot (Ms. Pellot or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (Respondent, PECO or the Company) with the Pennsylvania Public Utility Commission  (Commission) alleging that PECO threatened to shut off her electric service and that she is unable to pay her electric bill.  In particular, the Complainant alleged that PECO has refused to give her a reasonable payment arrangement although both she and her son have medical conditions.  She averred that her son has a bleeding disorder and that his medicine needs to be refrigerated.  As relief, the Complainant requested a payment arrangement.

On June 5, 2013, Respondent filed an Answer with New Matter addressing the material allegations of the Complaint.

The Complainant has not received a Commission-issued payment arrangement.  However, Complainant has defaulted on several Company-issued payment agreements.  Complainant has made six payments for electric service at her current address over the period 

from June 2011 through August 2013.  Based on Complainant’s poor payment history and Commission precedent, the Commission should decline its discretion to issue a payment agreement in this proceeding.

A Hearing Notice dated May 20, 2013, informed the parties that the initial hearing in this matter was scheduled for Thursday, August 15, 2013, at 9:30 a.m.

A Prehearing Order was issued on June 19, 2013, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding. 

The initial hearing convened as scheduled.  Leslie Janet Pellot appeared pro se, and testified in support of the Complaint.  The Complainant sponsored the following six exhibits:

1. Complainant Exhibit 1 - Social Security Administration letter dated April 4, 2013;

2. Complainant Exhibit 2 - Social Security Administration letter dated March 30, 2013;

3. Complainant Exhibit 3 - Court of Common Pleas Order dated April 23, 2009; 

4. Complainant Exhibit 4 - evidence of child support payments received by Complainant;

5. Complainant Exhibit 5 - Pay Stub of Complainant; and,

6. Complainant Exhibit 6 - Pay Stub of Complainant. 

All but Complainant Exhibit 1 were admitted into the record.  Complainant Exhibit 1 did not have verification of a business letter from the Social Security Administration.



Shawane Lee, Esq., represented the Respondent, and presented the testimony of Renee Tarpley, a senior regulatory assessor for the Company.  The Respondent sponsored the following seven exhibits:

1. PECO Exhibit 1—Complainant’s service account at 642 W. Clearfield Street, Philadelphia, Pa.;

2. PECO Exhibit 2—Complainant’s service account at 1765 Bridge Street, Philadelphia, Pa.;

3. PECO Exhibit 3—Complainant’s CAP history at 1765 Bridge Street, Philadelphia, Pa.;

4. PECO Exhibit 4—Complainant’s payment agreement history;

5. PECO Exhibit 5—PECO collection history at 1765 Bridge Street, Philadelphia, Pa.;

6. PECO Exhibit 6—Complainant’s medical certificate history; and,

7. PECO Exhibit 7—Bureau of Consumer Services (BCS) Decision dated August 14, 2013.  

All seven PECO exhibits were admitted into the record.

The record closed on September 16, 2013.

FINDINGS OF FACT

1.
The Complainant is Leslie Janet Pellot
, who resides at 1765 Bridge Street, Philadelphia, Pa 19124 (Service Address).  Tr. 7.

2.
The Respondent is PECO Energy Company.

3.
Electric service at the Service Address has been in Ms. Pellot’s name since 2004.  Tr. 7.

4.
Ms. Pellot has been enrolled in PECO’s Customer Assistance Program (CAP) since October 27, 2009, while she had service under her name at 6734 Sylvester Street, Philadelphia, PA.  Tr. 26.
5.
On May 22, 2010, the Complainant established electric service with PECO at 642 W. Clearfield Street, Philadelphia, PA.  Tr. 25.

6.
On October 18, 2011, $1,743.42 of Ms. Pellot’s outstanding balance was forgiven under PECO’s CAP rate forgiveness program.  Tr. 28-29, PECO Exhibit1. 

7.
After October 2011, four payments were posted in Ms. Pellot’s account for the Clearfield Address:
	Payment Date
	Payment Amount

	November 07, 2011
	$111.66

	December 5, 2011
	$111.66

	February 7, 2012
	$111.66

	April 2, 2012
	$342.00


PECO Exhibit 1.  

8.
On April 13, 2012, electric service at the Clearfield address was discontinued.  Tr. 26.

9.
On June 14, 2012, Ms. Pellot’s account with PECO for the Clearfield address was finalized and the outstanding balance of $1,880.31 and her CAP enrollment were transferred over to her current account with PECO for the Service Address.  Tr. 25-27.

10.
Ms. Pellot started residing at the Service Address around October 2012.  Complainant acknowledged that she was the customer of record at the Service Address since 2004.  Other family members lived at the Service Address from 2004 to 2012, but Complainant did not live at the Service Address until October 2012.  Tr. 7, 9-10.
11.
Ms. Pellot resides at the Service Address with her 15 year old daughter, 12 year old son and five year old granddaughter.  Tr. 13.

12.
Her current monthly household income consists of $157.00 from Ms. Pellot’s part-time employment with Always Best Care and $330.00 in child support.  Total gross monthly income is ($157.00 + $330.00 = $487.00).  Tr. 15-17, 19, Complainant Exhibits 2‑6.
 
13.
Between June 2011 and August 2013, there were only six (6) payments posted in Ms. Pellot’s account for the Service Address, with the last three of these payments posted in June, July and August of 2013.  PECO Exhibit 2.
14.
Between June 29, 2011 and May 15, 2013, the Complainant has submitted, and PECO has accepted, five (5) medical certificates (June 19, 2011, May 3, 2012, October 26, 2012, April 3, 2013, and May 15, 2013) in order to halt termination of her electric service.  Tr. 31-32, PECO Exhibit 6.
15.
Between July of 2010 and August of 2013, the Complainant has entered into and defaulted on five payment arrangements issued by the Company.  Tr. 28-29, PECO Exhibit 4.  
16.
As of the day of the hearing, the total balance that was owed on Ms. Pellot’s account with PECO was $5,776.44, of which $3,552.36 represent CAP arrears.  Tr. 32-33, PECO Exhibit 3.

DISCUSSION

In the present formal Complaint, Ms. Pellot alleged that PECO threatened to shut off her electric service and that she is unable to pay her electric bill.  In particular, the Complainant alleged that PECO has refused to give her a reasonable payment arrangement although both she and her son have medical conditions.  She averred that her son has a bleeding disorder and that his medicine needs to be refrigerated.  As relief, the Complainant requested a payment arrangement.

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).
At the hearing, Ms. Pellot testified that she inherited the Service Address from her brother.  Tr. 9.  The electric service at the Service Address has been in her name since 2004, but she did not reside there until October of 2012.  Tr. 7, 9-10.  She testified that she has health issues which forced her to stay with “whoever was going to help – take care of [her] when [she] was sick….”  Tr. 9, 10.  In the meanwhile, she allowed relatives and acquaintances to reside at the Service Address.  According to Ms. Pellot, these individuals were supposed to have service turned on in their names, but they never did, and the service remained in Ms. Pellot’s name.  Id.  Ms. Pellot stated that, before she moved to the Service Address, which was around October 2012, her son and his family were residing at the property.  Tr. 10-11.  Although her son’s wife informed her that they were paying the electric bills while residing at the Service Address, after contacting PECO, Ms. Pellot discovered that this was not the case.  Id.  

Ms. Pellot testified that she also had electric service in her name with PECO at 642 W. Clearfield Street, Philadelphia, PA.  She stated that she never lived at the Clearfield address.  Tr. 8-9.  Instead, her cousin, Yvelisse Nieves, lived there and was supposed to pay the electric bills.  Tr. 11-12.

Ms. Pellot accepted responsibility for the total balance accumulated in the various accounts she had held with PECO through the years, but claimed that she is unable to pay her outstanding balance and requested a payment arrangement.  Tr. 12-13, 14.  She stated that there are currently four (4) people living at the Service Address: 

(1) the Complainant;

(2) the Complainant’s two children; and

(3) the Complainant’s granddaughter. 
Ms. Pellot testified that her current monthly household income consists of $157.00 from Ms. Pellot’s part-time employment with Always Best Care and $330.00 in child support and thus, Complainant’s total gross monthly income is $487.00.  FOF 12.
In response, Ms. Tarpley testified that Ms. Pellot has been enrolled in CAP, since October 27, 2009, while she had service under her name at 6734 Sylvester Street, Philadelphia, PA. Tr. 26.  On May 22, 2010, the Complainant established electric service with PECO at 642 W. Clearfield Street, Philadelphia, PA.  Her CAP enrollment was transferred over to the Clearfield address.  Tr. 25-26.  On October 18, 2011, $1,743.42 of Ms. Pellot’s outstanding balance was forgiven under PECO’s CAP rate forgiveness program.  On April 13, 2012, electric service at the Clearfield address was discontinued.  At the time the electric service was discontinued, the outstanding balance on Ms. Pellot’s account was $1,880.31.  On June 14, 2012, Ms. Pellot’s outstanding balance of $1,880.31 was transferred to her current account with PECO for the Service Address.  Her CAP enrollment transferred over to the Service Address.  Tr. 27.

Ms. Tarpley testified that between June 29, 2011 and May 15, 2013, the Complainant has submitted, and PECO has accepted, five (5) medical certificates (June 19, 2011, May 3, 2012, October 26, 2012, April 3, 2013, and May 15, 2013) in order to halt termination proceedings of her electric service.  In addition, between July of 2010 and August of 2013, the Complainant had entered into and defaulted on five payment arrangements issued by the Company.  As of the day of the hearing, the total balance that was owed on Ms. Pellot’s account with PECO was $5,776.44, of which $3,552.36 represented CAP arrears; and thus, the non-CAP due is ($5,776.44 - $3,552.36 = $2,224.08) $2,224.08.
PECO accepted five (5) medical certificates on behalf of the Complainant between June 29, 2011 and May 15, 2013.  FOF 14.  Complainant’s arrearage at issue accrued between July 2010 and August 2013.  Complainant did not dispute the bills that she incurred over the period of these medical certificates.  The last two medical certificates occurred on April 3, 2013 and May 15, 2013.  52 Pa.Code § 56.114(2) states, in relevant part, 

In instances when a customer has not met the obligation in

§ 56.116, [which is] to equitably make payments on all [undisputed] bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages.  In these instances the public utility is not required to honor a third renewal of a medical certificate and is not required to follow § 56.118(3) (relating to right of public utility to petition the Commission).  The public utility shall apply the dispute procedures in §§ 56.151 and 56.152 (relating to public utility company dispute procedures).  When the customer eliminates these arrearages, the customer is eligible to file new medical certificates.  

Pursuant to 52 Pa.Code § 56.114(2), PECO is not required to honor another medical certificate renewal until the Complainant eliminates the arrearage at issue.
The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requests for Commission-issued payment agreements.  This law provides strict guidelines that the Commission must follow in handling customer complaints.
Customer Assistance Program Balance


The Commission has no authority to establish a payment agreement on amounts subject to customer assistance program rates.  The provision at 66 Pa.C.S. § 1405(c) states,
(c)
Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.



The Complainant was enrolled in PECO’s CAP program as early as October 2009.  Tr. 26.  The Complainant received a monthly discount on her utility charges and was eligible for arrearage forgiveness.  PECO Exhibits 1 and 3.  As of the date of the hearing, the Complainant’s account balance included $3,552.36 in CAP arrears.  The Commission cannot order a payment agreement on this amount; it must be timely paid, pursuant to 66 Pa.C.S. § 1405(c).


The Complaint is denied as to the Complainant’s request for a payment agreement on the portion of her balance that is subject to Customer Assistance Program rates.

Non-Customer Assistance Program Balance
The Public Utility Code permits the Commission to grant one (1) payment agreement and dictates its terms.  66 Pa.C.S. § 1405(b).  The Complainant has not received a payment agreement from the Commission.  
The Company described Ms. Pellot’s payment history at the Clearfield address as unsatisfactory because “payments weren’t made timely and every month.”  Tr. 27.  However, on October 18, 2011, $1,743.42 of Ms. Pellot’s outstanding balance was forgiven under PECO’s CAP rate forgiveness program.  PECO did not submit information regarding Ms. Pellot’s payment history at the Clearfield address prior to August 2011, but the forgiveness of $1,743.42 in arrearages is indicative of a history of complete and timely payments prior to October 2011.
  After October 2011, four payments were posted in Ms. Pellot’s account for the Clearfield Address:

	Payment Date
	Payment Amount

	November 07, 2011
	$111.66

	December 5, 2011
	$111.66

	February 7, 2012
	$111.66

	April 2, 2012
	$342.00


PECO Exhibit 1.  Electric service at the Clearfield address was discontinued on April 13, 2012.

The Company described Ms. Pellot’s payment history at the Service Address as “very poor.”  Tr. 27.  Between June 2011 and August 2013 (27 months), there were only six (6) payments posted in Ms. Pellot’s account for the Service Address.  It is noted that the last three of these payments were made in June, July and August of 2013.  Complainant had an account at the Clearfield address.  During this last nine months before the account at the Clearfield address was discontinued, Complainant made payments in October 2011, November 2011, December 2011, February 2012 and April 2012.  

The Complainant’s monthly household income is $487.00.  FOF 12.  For a household of four (4), the Complainant’s monthly household income is less than 100% of the Federal poverty level.  The Complainant is a Level 1 customer.  Accordingly, the Commission is permitted to grant the longest repayment term of five (5) years to the Complainant for the portion of her balance that is not subject to customer assistance program rates.  66 Pa.C.S. § 1405(b)(1).  

Complainant is eligible for a Commission-issued payment agreement for the non-CAP balance due, which as of the date of the hearing was $5,776.44 (total outstanding balance) - $3,552.36 (CAP arrearage) = $2,224.08 (non-CAP arrearage).  The non-CAP balance would be divided by 60 months (5 yrs. x 12 months/yr. = 60 months) for equal installments over the permitted 5-year term.  

The issuance of a payment agreement for the non-CAP portion of the arrearage is a matter within the Commission’s discretion.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271, Order entered September 12, 2013, at 11.  It is Commission policy to exercise its discretion when customers have demonstrated some evidence of a good-faith effort in paying utility bills or customers have experienced a change of circumstance outside of their control.  Crawford v. National Fuel Gas Distribution Corp., Docket No. C-20066348, Opinion and Order entered December 6, 2007, at 15, 16 (Crawford).  Complainant’s payment history and capability to keep prior payment agreements are determinative of whether the Commission exercises its authority to issue a payment agreement for the non-CAP portion of the arrearage.  Id at 10; see also Columbia Gas v. Byerts, Docket No. F-2011-2237934, Order entered October 17, 2013, at 12; and Dorsey v. Philadelphia Gas Works, Docket No. F-2012-2313679, Opinion and Order entered November 22, 2013, at 5.  

Complainant has defaulted on four company-issued payment agreements.  PECO Exhibit 4.  The last payment agreement was made on June 26, 2012, and defaulted September 10, 2012.  PECO Exhibit 2.  At the Service Address Complainant has made six payments in the period from June 2011 through August 2013 or over 27 months.  A customer is billed approximately every month so the Complainant has made 6 out of the last 27 payments for payment percentage of about 22%.  Complainant has shown a poor payment history and an inability to keep prior payment agreements with PECO.  The Complainant has not shown the requisite good faith for a payment agreement under Crawford.  Consistent with Commission precedent, the Complaint is denied.


CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).
3. The Respondent is not required to honor another medical certificate renewal until the Complainant eliminates the arrearage at issue.  52 Pa.Code § 56.114(2).
4. The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq., applies to this proceeding.

5. The Commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established in Chapter 14 of the Pennsylvania Public Utility Code.  66 Pa.C.S. § 1405.
6. Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.  66 Pa.C.S. § 1405(c).
ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Leslie Janet Pellot against PECO Energy Company at Docket No. C-2013-2365592 is denied.

2. That the Secretary mark this docket closed.

Date: December 9, 2013 


/s/






Angela T. Jones 



Administrative Law Judge
� 	The Complainant is also known as Leslie J. Fabian.  Tr. 17, Complainant Exhibits 5, 6. 


� 	Complainant receives $622.00 in Supplemental Security Income (SSI) payments for her son and $20.00 in state assistance for her son.  66 Pa.C.S. § 1403 defines “Household income” as, “The combined gross income of all adults in a residential household who benefit from the public utility service.”  (Emphasis added).  Because the SSI and state assistance payment are the income of the minor son of the Complainant, that income is not considered part of the Complainant’s household income.


� 	See page 18 of PECO Energy Company’s Universal Services Three-Year Plan 2010-2012 (For each month in which the CAP customer pays their bill in full and on time, one-twelfth of their pre-program arrearage will be forgiven).  � HYPERLINK "http://www.puc.beta.pa.gov/general/pdf/PECO_USP.pdf" �http://www.puc.beta.pa.gov/general/pdf/PECO_USP.pdf� 






