


BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Edward J. Leonard				:
						:		
	v.					:		C-2013-2359971
						:
PPL Electric Utilities Corporation		:


ORDER DENYING REQUEST FOR DEPOSITIONS


On April 26, 2013, Edward J. Leonard (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent).  The complaint alleged that the Respondent or its contractor improperly trimmed the trees on the Complainant’s property.  The complaint further alleged that the Respondent was unresponsive to concerns expressed by the Complainant regarding the tree trimming.  Finally, the complaint asserted that the Respondent provided inadequate notice to the Complainant as to when the tree trimming would take place.  The complaint requests that the Commission direct the Respondent to change its tree trimming methods, be more responsive to concerns expressed by property owners and provide more accurate notice to property owners as to when tree trimming will take place in their neighborhoods.   

On May 16, 2013, the Respondent filed an answer.  The answer admits that the Respondent’s contractor performed tree trimming in the Complainant’s neighborhood.  The answer states that the Respondent has adopted standards regarding tree trimming and followed those standards when trimming the Complainant’s trees.  The answer contends that the Respondent provided adequate notice of when it would be trimming trees in the Complainant’s neighborhood by leaving a door hanger on the door of his residence.  Finally, the answer contends that the Respondent addressed the Complainant’s concerns by offering to reshape or remove the trees he alleged had been improperly pruned.  The answer requests that the Commission deny the complaint.  
   
 On December 9, 2013, the Complainant filed a document he has designated as a certificate of service for a request to Asplundh Tree Expert Company (Asplundh), the Respondent’s subcontractor, to take depositions of four of Asplundh’s employees.  The document indicates that the employees should bring information with them regarding tree trimming work performed at the Complainant’s residence.  The Complainant did not serve a copy of this document on me.

On December 17, 2013, the Respondent filed objections to the Complainant’s request.  The objections state that in addition to his December 9, 2013 filing, on December 10, 2013, the Complainant emailed the Respondent asking when the Respondent’s Regional Forester would be available for deposition.  The objections contend that neither the Complainant’s December 9, 2013 filing nor his email correspondence comply with the Commission’s regulations at 52 Pa.Code § 5.343, governing the taking of depositions.  Attached to the objections are copies of the December 9, 2013 filing and the December 10, 2013 email.  The objections request that the Complainant’s request for scheduling of depositions be denied.      

In Prehearing Order #2, dated September 26, 2013, I directed the Complainant to review the Commission’s Rules of Practice and Procedure regarding depositions at 52 Pa. Code §§5.343-5.348 and comply with those rules.  Prehearing Order #2 also indicated that the Commission’s Rules of Practice and Procedure were available at www.pacode.com.  Prehearing Order #2 stated that a hearing in this matter would be held on January 7, 2014.  

The procedure for taking depositions by oral examination is set forth at 52 Pa.Code § 5.343 which states:  
[bookmark: 5.343.]§ 5.343. Procedures in deposition by oral examination.
(a)  A party desiring to take the deposition of a person upon oral examination, other than under §  5.322 (relating to informal agreement regarding discovery or deposition procedure), shall give 20 days notice in writing to the active party and to the presiding officer. A party noticed to be deposed is required to appear without subpoena. A person who is not a party is not required to appear unless subpoenaed. 
(b)  The notice must conform with subsections (c)—(f) and §  5.344 (relating to approval by presiding officer) and state the time and place of taking the deposition and the name and address of each person to be examined if known, and if the name is not known, a general description sufficient to identify him or the particular class or group to which he belongs. 
(c)  The notice must include a brief statement of the matters for which inquiry is being made. 
(d)  If the person to be examined is a party, the notice may include a request made in compliance with §  5.349 (relating to requests for documents, entry for inspection and other purposes) for the production of documents and tangible things at the taking of the deposition. If the person to be examined is not a party, and is to be served with a subpoena duces tecum to provide designated materials, the notice shall specify the materials to be produced. 
(e)  A party may in his notice and in a subpoena, if issued, name as the deponent a public or private corporation, a partnership or association or a governmental agency. In that event, the organization named shall file within 10 days of service a designation of one or more officers, directors or managing agents, or other persons who consent to testify on its behalf, and may set forth, for the persons designated, the matters on which he will testify. A subpoena shall advise a nonparty organization of its duty to make a designation. The person designated shall testify as to matters known or reasonably available to the organization. This subsection does not preclude taking a deposition by other procedures authorized in this chapter. 
(f)  An objection to the notice of deposition may be filed within 10 days of service of the notice. A copy of the objection shall be served upon the presiding officer and the parties. A notice of deposition which is served upon a nonparty must state that the nonparty may file objections within 10 days of service and identify the persons—names and addresses—to whom the objections shall be sent. 
 		Neither the Complainant’s December 9, 2013 filing nor his December 10, 2013 email correspondence comply with 52 Pa.Code § 5.343.  The Complainant has not provided written twenty day advance notice to the Respondent or to me, as required by 52 Pa.Code § 5.343(a).  The Complainant’s filing and email do not state the time and place of the taking of the depositions, as required by 52 Pa.Code § 5.343(b).  The Complainant’s filing and email do not contain a statement of the matters for which inquiry is being made, as required by 52 Pa.Code § 5.343(c).  
		In addition, assuming that the filing and email comply with 52 Pa.Code § 5.343, they are untimely.  The filing and email are dated December 9, 2013 and December 10, 2013 respectively.  Pursuant to 52 Pa.Code § 5.343(a), the earliest that a deposition could have been scheduled would have been on December 30, 2013 or four business days before the January 7, 2014 hearing.  It is unlikely that the court reporter could prepare and deliver a transcript in that short a time period.  Allowing depositions at this time would require rescheduling the January 7, 2014 and unduly delay this proceeding.   
		The Respondent provided the name of its Regional Forester and the names of the Asplundh employees who trimmed the trees on his property in interrogatory responses served on the Complainant on August 14, 2013, prior to the August 21, 2103 prehearing conference.  At the August 21, 2103 prehearing conference, the Complainant indicated that he would depose certain witnesses identified in the Respondent’s interrogatory responses.  N.T. 17.  Therefore, the Complainant has had ample opportuniy to make arrangements to depose these individuals in a timely fashion.
		Finally, the Respondent indicates in its objections that it plans to present its Regional Forester and two of the Asplundh employees as witnesses at the January 7, 2014 hearing.  Therefore, the Complainant will have the opportunity to cross examine these individuals.  The Complainant will have the opportunity to ask these individuals the same questions he would have asked them in a deposition.
		With regard to the Asplundh employees, Asplundh is not a party to this proceeding and has no obligation to submit to depositions.  As of the date of this order, the Complainant has not made an application for subpoenas, pursuant to 52 Pa. Code §5.421.  Pursuant to 52 Pa.Code § 5.343(a), a subpoena is required for non-party depositions.  	In addition, the Complainant’s December 9, 2013 filing does not contain a statement that Asplundh, as a non-party, may file objections to the notice of deposition within ten days of service as required by 52 Pa.Code § 5.343(f).     
In conclusion, the Complainant has disregarded my instructions in Prehearing Order #2 to review and comply with the Commission’s rules governing  depositions at 52 Pa.Code § 5.343.  In addition, the Complainant’s requests for deposition are untimely and unnecessary.  

The Public Utility Code at 66 Pa.C.S. § 333(b) and the regulation at 52 Pa.Code § 5.344 require that a party seeking to take a deposition apply to the presiding officer for an order to do so.  The presiding officer may deny the request if he determines that the taking of the deposition will result in undue delay, 66 Pa.C.S. §333(b)(4), or for failure to comply with the regulations governing the taking of depositions, 52 Pa.Code § 5.344(b).  

Because granting the Complainant’s requests will unduly delay this proceeding and because the Complainant has failed to comply with 52 Pa.Code § 5.343, I will deny the Complainant’s requests for deposition and enter the following order.  

 
ORDER


		THEREFORE,

IT IS ORDERED:

1.	That the objections of PPL Electric Utilities Corporation to the requests for deposition of Edward J. Leonard are sustained.  

		2.	That the requests for deposition of Edward J. Leonard are denied.

Date:	December 20, 2013	_______________________
		David A. Salapa
		Administrative Law Judge
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